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ON    THE 


LAWS  OF  ENGLAND. 


BOOK   THE   SECOND. 


OP  THE  RIGHTS  OF  THINGS. 


CHAPTER   THE   FIRST. 

OP  PROPERTY  m  oenerai.. 

•  * 

n^HE  filmier  Book  of  these  Commentaries  having  treated 

at  hirge  of  the  Jura  personantm,  or  such  rights  and  * 
duties  as  are  annexed  to  the  persons  of  men,  the  objects  of 
our  inquiry  in  this  second  book  will  be  the  jura  rerumj  or 
those  r^ts  which  a  man  may  acquire  in  and  to  such  external 
things  as  are  unconnected  with  his  person.  These  are  what 
the  writers  on  natural  Uw  style  the  rights  of  dominion,  or 
proper^,  concerning  the  nature  and  original  of  which  I  shall 
first  premise  a  few  observations,  before  I  proceed  to  distribute 
imd  consider  it's  several  objects. 


The&e  b  nothing  which  so  generally  strikes  the  imagin*-  C  ^  1 
t^fOOf  and  engages  the  aflfections  of  mankind,  as  the  right  of 
property ;  or  that  sole  and  despotic  dominion  which  one  man 
clauns  and  exercises  over  the  external-  things  of  the  world, 
in  total  exclusion  of  the  right  of  any  other  individual  in  the 
universe.     And  yet  there  are  rcary  few,  that  will  give  them- 

vouii.  •"  B  .i* 
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selves  the  trouble  to  consider  the  original  and  fouodation  of 
this  right  Pleased  as  we  are  with  the  possession,  we  seem 
afraid  to  look  back  to  the  means  by  which  it  was  acquired, 
as  iP  ieai;ful  of  some  defect  in  our  title ;  or  at  best,  we  rest 
satisfied  with  the  decision  of  the  laws  in  our  favour,  without 
examining  the  reason  or  authority  upon  which  those  laws  have 
been  built  We  think  it  enough  that  our  title  is  derived  by 
the  grant  of  the  former  proprietor,  by  descent  from  our  an- 
cestors, or  by  the  last  will  and  testament  of  the  dying  owner ; 
not  caring  to  reflect  that  (accurately  and  strictly  speaking) 
there  is  no  foundation  in  nature,  or  in  natural  law,  why  a 
set  of  words  upon  parchment  should  convey  the  dominion  of 
land ;  why  the  son  should  have  a  right  to  exclude  hb  fellow- 
creatures  from  a  determinate  spot  of  ground,  because  his 
father  had  done  so  before  him :  or  why  the  occupier  of  a  par- 
ticular field,  or  of  a  jewel,  when  lying  on  his  death-bed,  and 
no  longer  able  to  maintain  possession,  should  be  entitled  to 
tell  the  rest  of  the  world  which  of  them  should  enjoy  it  afler 
him.  These  inquiries,  it  must  be  owned,  would  be  useless  and 
even  troublesdm^  in  common  life.  It  is  well  if  the  mass  of 
mankind  will  obey  the  laws  when  made,  without  scrutinising 
too  nicely  into  the  reasons  of  making  them.  But,  when  law 
is  to  be  considered  not  only  as  matter  of  practice,  but  also 
as  a  rational  science,  it  cannot  be  improper  or  useless  to 
examine  more  deeply  the  rudiments  and  grounds  of  these 
*^  positive  constitutions  of  society. 

•  In  the  beginning  of  the  world,  we  are  informed  by  holy 
writ,  the  all-bountiful  Creator  gave  to  man  *^  dominion  over 
*^  all  the  earth ;  and  over  the  fish  of  the  sea,  and  over  the 
<*  fowl  of  the  air,  and  over  every  living  thing  that  moveth 
[  3  ]  "  upon  the  earth '."  This  is  the  only  true  and  solid  found- 
ation of  man's  dominion  over  external  things,  whatever  airy 
metaphysical  notions  may  have  been  started  by  fancifUl 
writers  upon  this  subject  The  earth,  therefore,  and  all  things 
therein,  are  the  general  property  of  all  mankind,  exclusive  of 
other  beings,  from  the  immediate  gift  of  the  Creator.  And, 
while  the  earth  continued  bare  of  its  inhabitants^  it  is  reason- 
able to  suppose  that  all  was  in  common  among  them,  and 

*  Gen.  t  28. 
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that  every  one  took  from  the  public  stock  to  his  own  use  such 
things  as  his  immediate  necessities  required. 

These  general  notions  of  property  were  then  sufficient  to 
answer  all  the  purposes  of  human  life;  and  might  perhaps 
still  have  answered  them  had  it  been  possible  for  mankind  to 
have  remained  m  a  state  of  primeval  simplicity :  as  may  be 
collected  firom  the  manners  of  many  American  nations  when 
first  discovered  by  the  Europeans;    and  from  the  antient 
method  of  living  among  the  first  Europeans  themselves,  if 
we  may  credit  either  the  memorials  of  them  preserved  in  the 
golden  age  of  the  poets,  or  the  uniform  accounts  given  by 
historians  of  those  times,  wherein  ^  erarU  omnia  comnmnia  H 
*'  indixnsa  omnibus^  vebdi  uman  cunctis  patrimoniian  esset  ^.**^ 
Not  that  this  communion  of  goods  seems  ever  to  have  been 
applicable,  even  in  the  earliest  stages,  to  ought  but  the  sub^ 
stance  of  the  thing;  nor  could  it  be  extended  to  the  use  of  it 
For,  by  the  law  of  nature  and  reason,  he,  who  first  b^an  to 
use  it,  acquired  therein  a  kind  of  transient  property,  that  lasted 
so  long  as  he  was  using  it,  and  no  longer  c :  or,  to  speak  with 
greater  precision,  the  right  o(  possession  continued  for  the 
sanie  time  only  that  the  act  of  possession  lasted.     Thus  the 
ground  was  in  common,  and  no  part  of  it  was  the  permanent 
property  of  any  man  in  particular;  yet  whoever  was  in  the 
occupation  of  any  determined  spot  of  it,  for  rest,  for  shade, 
or  the  like,  acquired  r^  the  time  a  sort  of  ownership,  from^ 
which  it  would  have  been  unjust,  and  contrary  to  the  law  of 
nature,  to  have  driven  him  by  force :  but  the  instant  that  he 
quitted  the  use  or  occupation  of  it,  another  might  seize  it,     [  4  ] 
without  injustice.     Thus  also  a  vine  or  other  tree  might  be 
said  to  be  in  common,  as  all  men  were  equally  entitled  to  it's 
produce ;  and  yet  any  private  individual  might  gain  the  s(de 
prc^rty  of  the  fruit,  which  he  had  gathered  for  his  own  re- 
past.    A  doctrine  well  illustrated  by  Cicero,  who  compares 
the' world  to  a  great  theatre,  which  is  common  to  the  public, 
and  yet  the  place  which  any  man  has  taken  is  for  the  time  his 
own**. 

^  Justin.  1. 4^.  c.  I.  tnune  dt, rtcte  tamtndici jxUest,  ejus  esse 

*  Bait>ejr.  Puff.  L  4.  c.  4.  eum  locum  quern  quisque  occup&riu    Z^e 

"  Q^emadmodumlheahvmyCU'mconi'  Fin.  i,3,  e»20, 
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But  when  mankind  increased  in  number,  craft,  and  am- 
bition, it  became  necessary  to  entertain  conceptions  of  more 
permanent  dominion ;  and  to  appropriate  to  individuals  not 
the  knmediate  use  only,  but  the  very  subsUinee  of  the  thing  to 
be  used.  Otherwise  innumerable  tumults  must  have  arisen, 
and  the  good  order  of  the  world  been  continually  broken  and 
disturbed,  while  a  variety  of  persons  were  striving  who  should 
get  the  first  occupation  of  the  siune  thing,  or  disputing  which 
of  them  had  actually  gained  it.  As  human  life  also^  gtew 
more  and  more  refined^  abundance  of  conveniences  were 
devised  to  render  it  more  easy,  commodious,  and  agreeable ; 
as,  habitations  for  shelter  and  safety,  and  nument  for  warmth 
and  decency.  But  no  man  would  be  at  the  trouble  to  provide 
either,  so  long  as  he  had  only  an  usufructuary  property  in 
them,  which  was  to  cease  the  instant  that  he  quitted  posses- 
sion ;  —  if,  as  soon  as  he  walked  out  of  his  tent,  or  pulled  off 
his  garment,  the  next  stranger  who  came  by  would  have  a 
right  to  inhabit  the  one,  and  to  wear  the  other.  In  the  case 
of  habitations  in  particular,  it  was  natural  to  observe,  that 
even  the  brute  creatbn,  to  whom  every  thing  else  was  in 
coQunon,  maintained  a  kind  of  permanent  property  in  their 
dwellings,  especially  fi>r  the  protection  of  their  young ;  that' 
the  birds  of  the  air  had  nests,  and  the  beasts  of  the  field  had 
caverns,  the  invasion  of  which  they  esteemed  a  very  flagrant 
injustice,  and  would  sacrifice  their  lives  to  preaewe  them, 
flence  a  property  was  soon  establi^ed>ft^  every  man's  house 
and  home-stall;  which  seem  to  have  been  originaUy  mere 
£  5  ]]  temporary  huts  or  moveable  cabins,  suited  to  the  'design  of 
P^vidence  for  more  speedily  peopling  the  earth,  and  suited 
to  the  wandering  life  of  their  owners,  before  any  extensive 
property  in  the  soil  or  ground  was  established.  And  there 
can  be  no  doubt,  but  that  moveables  of  every  kind  became 
sooner  appropriated  than  the  permanent  substantial  soil :  partly 
because  they  were  more  susceptible  of  a  long  occupancy, 
whidi  might  be  continued  for  months  together  without  any 
s^isible  interruption,  and  at  length,  by  usage,  ripen  into  an 
established  right ;  but  principally  because  few  of  them  could 
be  fit  for  use,  till  improved  and  meliorated  by  the  bodily  la- 
bour of  the  occupant,  which  bodily  laboiu*,  bestowed  upon 
any  suliject  which  before  lay  in  common  to  all  men,  is  uni- 
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yersaliy  allowed  to  give  the  fiiirest  aiid  most  reasonablie  tidls' 
to  an  exclusive  property  therein* 

The  article  of  food  was  a  more  immedinte  call,  and  dieri»» 
(ore  a  more  early  consideration.  Such  as  were  not  contenteil 
with  the  spontaneous  product  of  the  earth,  sought  fer  a  more 
solid  refreshment  in  the  flesh  of  beasts,  which  they  obtained 
by  hunting.  But  the  frequent  disappointments  incident  ifr 
that  method  of  provision,  induced  them  to  gather  together 
such  animals  as  were  of  a  more  tame  and  sequacious  nature^ 
and  to  establish  a  permanent  property  in  their  flocks  and  herds 
in  order  to  sustain  themselves  in  a  less  precarious  miomer^ 
pardy  by  the  milk  of  the  dams,  and  partly  by  the  flesh  of  the 
young.  The  support  of  these  their  catde  malie  the  article  of 
toaier  also  a  very  important  point  And  therefore,  the  Book 
of  Gepiesis  (the  most  venerable  monument  of  antiquity^  coin 
sidered  merely  with  a  view  to  history)  will  fumisli  u»  widi 
frequent  insUCnices  of  violent  contentions  concerning  welb; 
the  exclusive  property  6f  which  appears  to  have  been  esta** 
blisbed  in  the  first  digger  or  occupant,  even  in  such  places 
where  the  ground  and  herbage  remained  yet  in  common. 
Thus  we  find  Abraham,  who  Was  but  a  sojourner,  asserting 
his  right  to  a  well  in  the  country  of  Abmielecb,  and  exacting 
an  oath  for  his  security,  *^  because  he  had  digged  that  well  *.'* 
And  Isaac,  about  fiinety  years  afterwards,  reclaim^  this  his  [  6  ] 
father's  property;  and  after  much  contention  with  the  Phi* 
listifies,  was  sufiered  to  enjoy  it  in  peace '. 

All  this  while  the  soil  and  pasture  of  the  earth  remain^  • 
still  ia  common  as  before,  and  open  to  every  occupant :  ex- 
cept perhaps  in  the  neighbourhood  of  towns,  where  the  n^ 
cessity  of  a  sole  and  exclusive  property  in  lands  (for  the  sake 
of  agriculture)  was  earlier  felt,  and  therefore  more  readfly 
complied  with.  Otherwise,  when  the  multitude  of  men  and 
cattle  had  consumed  every  convenience  on  one  spot  of  ground^ 
it  was  deemed  a  natural  right  to  seise  upon  and  occupy  such 
other  lands  as  would  more  easily  supply  their  necessitieB. 
iThis  priEtctice  is  still  retained  among  the  wild  and  unqilii- 
vated  nations  that  have  never  been  formed  into  dvil  states^ 

*  Gen.  xxi.  SO.  ^  Geo.  Juivi.  15. 18,  &c. 
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like  the  Tartars  and  others  in  the  East,  where  the  climate 
itselfy  and  tlie  boundless  extent  of  their  territory,*  conspire  to 
retain  them  still  in  the  same  savage  state  of  vagrant  liberty, 
which  was  universal  in  the  earliest  ages ;  and  which,  Tacitus 
informs  us,  continued  among  the  Germans  till  the  decline  of 
the  Roman  empire  ^     We  have  also  a  striking  example  of 
the  same  kind  in  the  history  of  Abraham  and  his  nephew  Lot**. 
When  their  joint  substance  became  so  great,  that  pasture  and 
other  conveniences  grew  scarce,  the  natural  consequence  was, 
that  a  strife  arose  between  their  servants ;  so  that  it  was  no 
longer  practicable  to  dwell  together.     This  contention  Abra- 
ham thus  endeavoured  to  compose :  '*  Let  there  be  no  strife, 
I  pray  thee,  between  me  and  thee.     Is  not  the  whole  land 
before  thee?     Separate  thyself,  I  pray  thee,  from  me.     If 
^<  thou  wilt  take  the  left  hand,  then  I  will  go  to  the  right : 
<*  or  if  thou  depart  to  the  right  hand,  then  I  will  go  to  the 
**  left.".    This  plainly   implies    an   acknowledged    right,   in 
either,  to  occupy  whatever  ground  he  pleased,  that  was  not 
pre-occupied  by  other  tribes.     ^*  And  Lot  lifted  up  his  eyes, 
<<  and  beheld  all  the  plain  of  Jordan,  that  it  was  well  watered 
"  every  where,  even  as  the  garden  of  the  Lord.     Then  Lot 
**  chose  him  all  the  plain  of  Jordan,  and  journeyed  east;  and 
^^  Abraham  dwelt  in  the  land  of  Canaan." 

[  7  ]  Upon  the  same  principle  was  founded  the  right  of  migra- 
tion, or  sending  colonies  to  find  out  new  habitations,  when 
the  mother  country  was  overcharged  with  inhabitants ;  which 
was  practised  as  well  by  the  Phcenicians  and  Greeks,  as  the 
Germans,  Scythians,  and  other  northern  people.  And,  so 
long  as  it  was  confined  to  the  stocking  and  cultivation  of 
desert  uninhabited  countries,  it  kept  stricdy  within  the  limits 
of  the  law  of  nature.  But  how  far  the  seising  on  countries 
already  peopled,  and  driving  out  or  massacring  the  innocent 
and  defenceless  natives,  merely  because  they  difiered  from 
their  invaders  in  language,  in  religion,  in  customs,  in  govern- 
xiient,  or  in  colour ;  how  fiur  such  a  conduct  was  consonant  to 
nature,  to  reason,  or  to  Christianity,  deserved  well  to  be  con- 
sidered by  those,  who  have  rendered  their  names  immortal 
by  thus  civilizing  mankind. 

g  ColutU  discreli  et  tUversii  lil  font,  ut  camjnuy  tU  nemus  jtlactut,     De  mor. 
lier,  16.  ^  Gen.  c.  xilL 
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As  the  world  by  degrees  grew  more  populous,  it  daily  be- 
came more  difficult  to  find  out  new  spots  to  inhabit,  without 
encroaching  upon  former  occupants :  and,  by  constantly  oc- 
cupying the  same  individual  spot,  the  fruits  of  the  earth  were 
consumed,  and  it*s  spontaneous  produce  destroyed,  without 
any  provision  for  a  future  supply  or  succession.  It  therefore 
became  necessary  to  pursue  some  regular  method  of  pro- 
viding a  constant  subsistence ;  and  this  necessity  produced,  or 
at  least  promoted  and  encouraged,  the  art  of  agriculture. 
And  the  art  of  agriculture,  by  a  regular  connexion  and  con- 
sequence, introduced  and  established  the  idea  of  a  more  per- 
manent property  in  the  soil,  than  had  hitherto  been  received 
and  adopted.  It  was  clear  that  the  earth  would  not  produce 
her  fruits  in  sufficient  quantities,  without  the  assistance  of 
tillage:  but  who  would  be  at  the  pains  of  tilling  it,  if  another 
might  watch  an  opportunity  to  seise  upon  and  enjoy  the  pro- 
duct of  his  industry,  art,  and  labour?  Had  not  therefore  a 
separate  property  in  lands,  as  well  as  moveables,  been  vested 
in  some  individuals,  the  world  must  have  continued  a  forest^ 
and  men  have  been  mere  animals  of  prey;  which,  according 
to  some  philosophers,  is  the  genuine  state  of  nature.  Whereas  [  8  ] 
now  (so  graciously  has  Providence  interwoven  our  duty  and 
our  happiness  together)  the  result  of  this  very  necessity  has 
been  the  ennoblmg  of  the  human  species,  by  giving  it  oppor- 
tunities of  imprdving  it's  rational  faculties,  as  well  as  of  exerts 
ing  its  fuUural.  Necessity  begat  property :  and  in  order  to 
insure  that  property,  recourse  was  had  to  civil  society,  which 
brought  along  with  it  a  long  train  of  inseparable  concomitants ; 
states,  government,  laws,  punishments,  and  the  public  exer- 
cise of  religious  duties.  Thus  connected  together,  it  was 
found  that  a  part  only  of  society  was  sufficient  to  provide,  by 
their  manual  labour,  for  the  necessary  subsistence  of  all ;  and 
leisure  was  given  to  others  to  cultivate  the  human  mind,  to 
invent  useful  arts,  and  to  lay  the  foundations  of  science. 

The  only  question  remaining  is,  how  this  propeily  became 
actually  vested:  or  what  it  is  that  gave  a  man  an  exclusive 
right  to  retain  in  a  permanent  manner  that  specific  land,  which 
before  belonged  generally  to  every  body,  but  particularly  to 
nobody.    And,  as  we  before  observed  that  occupancy  gave  the 

B  4 
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right  to  the  temporary  u^  of  the  soil,  so  it  is  agreed  upon  all 
hands,  that  occupancy  gave  also  the  original  right  to  the  per* 
manent  prqserty  in  the  substance  of  the  earth  itself:  whidi 
excludes  every  one  else  bat  the  owner  fix>m  the  use  of  it* 
There  is,  indeed,  some  di£ference  among  the  wrkers  on  na* 
tural  law,  concerning  the  reason  why  ocdtipancy  should  con- 
vey this  right,  and  invest  one  with  this  absolute  property : 
Orotius  and  Pufiendorf  insisting  that  this  right  of  occupancy 
is  founded  on  a  tacit  and  implied  assent  of  all  mankind,  that 
the  first  occupant  should  become  the  owner ;  and  Barbeyrac, 
Utius,  Mr.  Locke,  and  others,  holding,  that  there  is  no  such 
implied  assent,  neither  is  it  necessary  that  there  should  be ; 
for  that  the  very  act  of  occupancy,  alone,  being  a  degree  of 
bodily  labour,  is,  from  a  principle  of  natural  justic<^  without 
any  consent  or  compact,  sufficient  of  itself  to  gain  a  title—- 
a  dispute  that  savours  too  much  of  nice  and  scholastic  refine- 
ment. However,  both  sides  agree  in  this,  that  occupancy 
iis  the  thing  by  whidi  the  title  was  m  fact  originally  gained  ; 
[  d  1  every  man  seising  to  his  own  continued  use  such  spots  of 
ground  as  he  found  most  agreeable  to  his  own  oonveniencev 
provided  he  found  them  unoccupied  by  any  one  else. 

Property,  both  in  lands  and  moveables,  being  thus  ori^ 
ginally  acquired  by  the  first  taker,  which  taking  amounts  to 
a  declaration  that  he  intends  to  appropriate  the  thii^  to  his 
own  use,  it  remains  in  him,  by  the  principles  of  universal  law, 
till  such  time  as  he  does  some  other  act  which  shews  an  in- 
tention to  abandon  it ;  for  then  it  becomes,  natunJIy  speaking, 
putlici  juris  once  more,  and  is  liable  to  be  again  appropriated 
by  the  next  occupant  So  if  one  is  possessed  of  a  jewel,  and 
casts  it  into  the  sea  or  a  public  highway,  this  is  such  an  ex- 
press dereliction,  that  a  proper^  will  be  vested  in  the  first 
fortunate  finder  that  will  seise  it  to  his  own  use*  But  if  he 
'  hides  it  privately  in  the  earth  or  other  secret  plac^  and  it  is 
discovered,  the  finder  acquires  no  property  therein ;  for  the 
owner  hath  not  by  this  act  declared  any  intentkm  ta  abandon 
it,  but  rather  the  contrary  r  and  if  he  loses  or  <hrops  it  by  ac«« 
cident,  it  cannot  be  collected  from  thend^  that  he  designed  to 
q«h  the  possession ;  and  therefore  in  such  a  case  the  property 
stiK  remains  in  the  loser,   who  may  claim  it  again  of  the 
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finder.     And  this,  we  faiay  remember^  is  the  docUriue  cf  th^ 
law  of  England^  with  rdation  to  treasure  trove  *• 

But  this  method  of  one  man's  abandoning  his  propertjrt 
and  another  seising  the  vacant  possession,  however  wdl 
fonndied  in  theory,  could  not  long  subsist  in  fiurt.  It  was  cal« 
culated  merely  for  the  rudiments  ct  civil  society,  and  neces- 
sarily ceased  among  the  complicated  interests  and  artifik;ii4 
refinements  of  polite  and  established  governments.  In  these 
it  was  found,  that  what  became  inconvenient  or  useless  taoqa 
man,  was  highly  convenient  and  useful  to  another ;  who  was 
ready  to  give  in  exchange  for  it  some  equivalent,  that  was 
equally  desirable  to  the  former  proprietor.  Thus  mutual 
convenience  introduced  commercial  traffic,  and  the  reciprocal 
transfer  of  property  by  sale,  grant,  or  conveyance:  which 
may  be  oonsidored  either  as  a  continuance  of  the  original  poa-  [  10 
session  which  the  first  occupant  had;  or  as  an  abandonii^ 
df  the  thing  by  the  present  owner,  and  an  immediate  suc- 
cessive occupancy  of  the  same  by  the  new  proprietor.  *  The 
voluntary  dereliction  of  the  owner,  and  delivering  the  posses- 
sion to  another  individual,  amount  to  a  transfer  of  the  pro- 
perty :  the  proprietor  declaring  his  intention  no  longer  to 
occupy  the  thing  himself,  but  that  Ins  own  ri^t  of  occupancy 
shall  be  vested  in  the  new  acquirer.  Or,  taken  in  the  other 
light,  if  I  agree  to  part  with  an  acre  of  my  land  to  Titius, 
the  deed  of  conveyance  is  an  evidence  of  my  intending  to 
abandon  the  property :  and  Titius,  being  the  only  or  first 
man  acquainted  with  such  my  intention,  immediately  steps  in 
and  seises  the  vacant  possession :  thus  the  consent  expressed 
by  the  conveyance  gives  Tftius  a  good  right  against  me;  and 
possession,  or  occupancy,  confirms  that  right  against  all  the 
worid  besides. 

The  most  universal  and  efiectual  way  of  abandoning  pro- 
perty, is  by  the  death  of  the  occupant :  when,  both  the  actuid 
possession  and  intention  of  keeping  possession  ceasing,  the 
property  which  is  founded  upon  such  possession  and  intention 
ought  also  to  cease  of  course.  For,  naturally  speaking,  the 
instant  a  man  ceases  to  be,  he  ceases  to  have  any  dominion : 

*  Sea  VoL{.  |i.295. 
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else  if  he  had  a  right  to  dispose  of  his  acquisitions  one  mo- 
ment beyond  his  life,  he  would  also  have  a  right  to  direct 
their  disposal  for  a  million  of  ages  after  him :  which  would 
be  highly  absurd  and  inconvenient  All  property  must  there- 
fore cease  upon  death,  considering  men  as  absolute  indivi- 
duals, and  unconnected  with  civil  socie^ :  for,  then,  by  the 
principles  before  established,  the  next  immediate  occupant 
would  acquire  a  right  in  all  that  the  deceased  possessed.  But 
as,  under  civilized  governments  which  are  calculated  for  the 
peace  of  mankind,  such  a  constitution  would  be  productive 
of  endless  disturbances,  the  universal  law  of  almost  every 
nation  (which  is  a  kind  of  secondary  law  of  nature)  has 
either  given  the  dying  person  a  power  of  continuing  his  pro- 
perty, by  disposing  of  his  possessions  by  will ;  or,  in  case  he 
n^lects  to  dispose  of  it,  or  is  not  permitted  to  make  any  dis- 
[11]  position  at  all,  the  municipal  law  of  the  country  then  steps  in, 
and  declares  who  shall  be  the  successor,  representative,  or 
heir  of  the  deceased ;  that  is,  who  alone  shall  have  a  right  to 
enter  upon  this  vacant  possession,  in  order  to  avoid  that  con- 
fusion which  it's  becoming  again  common  would  ^  occasion. 
And  &rther,  in  case  no  testament  be  permitted  by  the  law, 
or  none  be  made,  and  no  heir  can  be  found  so  qualified  as  the 
law  requires,  still,  to  prevent  the  robust  title  of  occupancy 
from  again  taking  place,  the  doctrine  of  escheats  is  adopted 
in  almost  every  country  ;  whereby  the  sovereign  of  the  state, 
and  those  who  claim  under  his  authority,  are  the  ultimate 
heirs,  and  succeed  to  those  inheritances  to  which  no  other 
tide  can  be  formed. 

The  right  of  inheritance,  or  descent  to  the  children  and 
relations  of  the  deceased,  seems  to  have  been  allowed  much 
earlier  than  the  right  of  devising  by  testament  We  are  apt 
to  conceive  at  first  view  that  it  has  nature  on  its  side ;  yet  we 
often  mistake  for  nature  what  we  find  established  by  long  and 
inveterate  custom.  It  is  certainly  a  wise  and  efiectual,  but 
clearly  a  political,  establishment ;  since  the  permanent  right 
of  property,  vested  in  the  ancestor  himself  was  no  naturaly 

k  It  is  principally  to  prevent  any  the  inheritance  does  not  so  properly 

vacancy  of  possession,  that  the  ciril  law  descend,  as  continue  in  the  hands  of  the 

considers  father  and  son  as  one  per-  survivor.     JFy.^8.8. 11. 
son ;  so  that  upon  the  death  of  cither, 
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but  merely  a  civil  right  It  is  true,  that  the  transmission  of 
one's  possessions  to  posterity  has  an  evident  tendency  to  make 
a  man  a  good  citizen  and  a  useful  member  of  society :  it  sets 
the  passions  on  the  side  of  du^,  and  prompts  a  man  to  deserve 
wen  of  the  public,  when  he  is  sure  that  the  reward  of  his  ser- 
vices will  not  die  with  himself,  but  be  transmitted  to  those 
with  whom  he  is  connected  by  the  dearest  and  most  tender 
affections.  Yet,  reasonable  as  this  foundation  of  the  right  of 
inheritance  may  seem,  it  is  probable  that  its  immediate  ori- 
ginal arose  not  irom  speculations  altogether  so  delicate  and 
refined,  and,  if  not  from  fortuitous  circumstances,  at  least 
from  a  plainer  and  more  simple  principle.  A  man's  children 
or  nearest  relations  are  usually  about  him  on  his  death-bed,  [  12  ] 
and  are  the  earliest  witnesses  of  his  decease.  They  become 
therefore  generally  the  next  immediate  occupants,  till  at  length, 
in  process  of  time,  this  frequent  usage  ripened  into  general 
law.  And  therefore  also  in  the  earliest  ages,  on  failure  of 
children,  a  man's  servants  bom  under  his  roof  were  allowed 
to  be  his  heirs ;  being  immediately  on  the  spot  when  he  died. 
For,  we  find  the  old  patriarch  Abrahdim  expressly  declaring, 
that  ^*  since  God  had  given  him  no  seed,  his  steward  Eliezer, 
^*  one  bom  in  his  house,  waa  hii  heir  \ 


While  property  continued  only  for  life,  testaments  were 
useless  and  unknown :  and,  when  it  became  inheritable,  the 
inheritance  was  long  indefeasible,  and  the  children  or  heirs 
at  law  were  incapable  c^f  exclusion  by  will.  Till  at  length 
it  was  found,  that  so  strict  a  rule  of  inheritance  made  heirs 
disobedient  and  headstrong,  defratided  creditors  of  their  just 
debts,  and  prevented  many  provident  fiithers  from  dividing 
or  charging  their  estates  as  the  exigence  of  their  families 
required.  This  introduced  pret^  generally  the  right  of 
disposing  of  one's  property,  or  a  part  of  it,  by  testament ;  that 
is,  by  written  or  oral  instructions  properly  witnessed  and  au- 
thenticated, according  to  the  pleasure  of  the  deceased,  which 
we  therefore  emphatically  stile  his  will.  This  was  established 
in  some  countries  much  later  than  in  others.  With  us  in 
England,  till  modem  times,  a  man  could  only  dispose  of  one- 
tlurd  of  his.  moveables  from  his  wife  and  children ;  and,  in 
general,  no  will  vjras  permitled  of  lands  till  the  reign  of  Henry 

1  G«a.  XT.  3. 
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the  .eighth ;  and  then  otAy  of  9  certain  poi'tion :  for  it  was  not 
till  after  the  restoration  that  the  power  <^  devising  real  pro* 
perty  became  so  universal  as  at  present  (1) 

Willis  therefore,  and  testaments,  rights  of  inlieritance  and 
successions,  are  all  of  them  creature^  of  the  civil  or  municipal 
laws,  and  accordingly  are  in  all  respects  regulated  by  them ; 
every  distinct  country  having  difierent  ceremonies  and  re- 
quisites to  make  a  testament  completely  valid :  neither  doesi 
any  thing  vary  more  than  the  right  of  inheritance  under  dtf* 
[13]  ferent  national  establishments.  In  England  particularly,  this 
diversity  is  carried  to  such  a  length,  as  if  it  had  been  meant  to 
point  out  the  power  of  the  laws  in  regulating  the  succession 
to  pn^rty,  and  how  futile  every  claim  must  be,  that  has 
not  its  foundation  in  the  positive  rules  of  the  state.  In  per** 
sonal  estates  the  &ther  may  succeed  to  his  children ;  in  landed 
property  he  never  can  be  their  immediate  heir,  by  any  the 
remotest  possibility :  in  general  only  the  eldest  son,  in  some 
places  only  the  youngest,  in  others  all  the  sons  togetbert 
have  a  right  to  succeed  to  the  inheritance:  in  real  estates 
Aialeis  .are  preferred  to  females,  and  the  eldest  male  will 
usually  exclude  the  rest;  in  the  division  of  personal  estates, 
the  females  of  equal  degree  are  admitted  together  with  the 
males,  and  no  right  of  primogeniture  is  allowed. 

This  one  consideration  may  help  to  remove  the  scruples 
of  many  well-m^iming  persons,  who  set  up  a  mistaken  tooe^ 
science  in  opposition  to  the  rules  of  law.  If  a  man  dis- 
inherits his  son,  by  a  will  duly  executed,  and  leaves  his  estate 
to  a  strainer,  there  are  many  who  consider  this  proceeding  as 
ooiitrary  to  natural  justice ;  while  others  so  scrupulously  ad- 
here to  the  supposed  intention  of  the  dead,  that  if  a  will  of 
lands  be  attested  by  only  two  witnesses  instead  of  tkree^  which 
the  law  requires,  they  are  apt  to  imagine  that  the  heir  is 
bound  in  conscience  to  relinquish  his  title  to  the  devisee. 
But  both  of  them  certainly  proceed  upon  very  erroneous 
principles,  as  if,  on  the  one  hand,  the  son  had  by  nature  a 
right  to  succeed  to  his  Other's  lands ;  or  as  if,  on  the  other 

haiid,  the  owner  was  by  niiture  entitled  to  direct  the  succession 

•  •  •  -  1 1 1  _  I  ■        I  — " — 

(i)  See  pobt,375. 
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of  his  property  after  his  own  decease.  Whereas  the  law  of 
nature  suggests,  that  on  the  death  of  the  possessor  the  estate 
should  again  become  common,  and  be  open  to  the  next  occu- 
pant, unless  otherwise  ordered  for  the  sake  of  civil  peace  by 
the  positive  law  of  society.  The  positive  law  of  sode^,  which 
is  with  us  the  municipal  law  of  England,  directs  it  to  vest  in 
such  person  as  the  last  proprietor  shall  by  will,  attended  with 
certain  requisites,  appoint;  and,  in  defect  of  such  appoint- 
ment, to  go  to  some  particular  person,  who,  from  the  resuh 
of  certain  local  constitutions,  appears  to  be  the  heir  at  law.  [  14  ] 
Hence  it  follows,  that  where  the  appointment  is  regularly 
made,  there  cannot  be  a  shadow  of  right  in  any  one  but  the 
person  appointed:  and  where  the  necessary  requi^tes  are 
omitted,  the  r^t  of  the  heir  is  equally  strong  and  built  upon 
as  solid  a  foundation,  as  the  r^t  of  the  devisee  would  have 
been,  supposing  such  requisites  were  observed. 

But,  after  all,  there  are  some  few  things,  which,,  not* 
irithstanding  the  general  introduction  and  continuance  of 
property,  must  stQl  unavoidably  remain  in  common;  being 
sudi  wherein  nothing  but  an  usufructuary  property  is  capable 
of  braig  had :  and  therefore  they  still  belong  to  the  first 
occupant,  during  the  ^me  he  holds  possession  of  them,  and 
no  lon^r.  Such  (among  others)  are  the  elements  of  light, 
air,  and  water;  wbkb  a  man  may  occupy  by  means  of  his 
windows,  his  gardens,  his  mills,  and  other  conveniences : 
such  aiao  are  the  generality  of  those  animals  which  are  said 
to  be  Jirae  naturae^  or  of  a  wild  and  untameable  disposidon ; 
which  any  man  may  seise  upon  and  keep  for  his  own  use  or 
pleasure.  AU  these  things,  so  long  as  they  remain  in  posses*  ' 
sicm,  every  man  has  a  right  to  enjoy  without  disturbance ; 
but  if  once  they  escape  fi^m  his  custody,  or  he  voluntarily 
abandons  the  use  of  them,  they  return  to  the  common  stock, 
and  any  man  else  has  an  equal  right  to  seise  and  enjoy  them 
afterwards.  (2) 

Again;  there  are  other  things  in  which  a  permanent 
property  mca^  subsist,  not  only  as  to  the  temporary  use,  but 
also  the  solid  substance ;  and  which  yet  would  be  frequently 
fotoBd  without  a  proprietor,  had  not  the  wisdom  of  the  law 


(S)  See  pott,  402. 
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provided  n  remedy  to  obviate  this  inconvenience.     Such  are 

forests  and  other  waste  grounds,  which  were  omitted  to  be 

appropriated  in  the  general  distribution  of  hinds ;  such  also 

are  wrecks,  estrays,  and  that  species  of  wild  animals  which 

the  arbitrary  constitutions  of  positive  law  have  distinguished 

from  the  rest  by  the  well-known  appellation  of  game.     With 

r^ard  ito  these  and  some  others,  as  disturbances  and  quarrels 

would  frequently  arise  among  individuals,  contending  about 

the  acquisition  of  this  species  of  property  by  first  occupancy, 

[  15  ]   the  law  has  therefore  wisely  cut  up  the  root  of  dissension,  by 

vesting  the  things  themselves  in  the  sovereign  of  the  state : 

or  else  in  his  representatives  appointed  and  authorised  by 

him,  being  usually  the  lords  of  manors.  (3)     And  thus   the 

legislature  of  England  has  universally  promoted  the  grand 

ends  of  civil  society,  the  peace  and  security  of  individuals,  by 

steadily  pursuing  that  wise  and  orderly  maxim,  of  assigning 

to  every  thing  capable  of  ownership  a  l^al  and  determinate 

owner.  (4) 

(3)  See  post,  410. 

(4)  It  is  not  very  easy  (as  the  author  seems  to  be  aware,)  for  the  mincU 
of  readers,  who  have  been  bom  and  bred  up  in  all  the  habits,  and  with  the 
feelings  of  civil  society,  to  admit  the  truth  of  this  reasoning  on  the  acqui- 
sition and  transmission  of  property.    The  subject  is  too  wide  a  one  to  be 
satisfactorily  discussed  in  a  note;  but  two  observadons  may  be  made,  as 
important  in  forming  a  sound  opinion  on  the  whole  matter.    First,  we 
should  have  a  clear  notion  of  what  is  meant  by  natural  rights,  or  rights 
founded  in  the  law  of  nature,  as  fiu*  as  regards  this  subject.    When  we  say 
that  a  right  to  devise  property  of  our  own  acquintion,  or  to  inherit  that 
left  undisposed  of  by  our  fathers,  b  a  right  founded  on  the  law  of  nature, 
we  commonly  mean  a  right  founded  on  those  conclusions  of  natural  reason 
and  justice,  which  men  in  almost  all  civil  societies  have,  as  it  wef^,  by  ge-' 
neral  consent  recognised  and  established.    But  it  is  obvious  that.the  law  of 
nature,  thus  understood,  presupposes  the  formation,  nay,  even  in  some 
measure  the  maturity  of  civil  society,  and  of  course  along  with  it  the  exist- 
ence of  the  right  of  propert}'.    Whereas,  strictly  considered,  the  law  of 
nature  relates  to  a  time  anterior  to  this,  and  provides  for  a  state  of  things 
independent  of  civil  compact.    In  this  point  of  view  it  seems  correct  to 
say  that  inheritance  and  devise  are  not  founded  on  the  law  of  nature. 

But,  secondly ;  in  the  former  sense  it  may  be  equally  true,  that  the  indus- 
trious acquirer  of  property  has  a  natural  right  to  transmit  it  to  whomsoever 
he  pleases,  and  that  the  child  has  a  natural  right  to  inherit  what  his  ances- 
tor shall  not  have  transmitted  specially  to  any  other  person ;  that  is  to  say, 
the  wisest  persons  in  all  societies  have  agreed  that  by  the  establishment  oCr 
these  two  rights  certain  great  purposes  of  civil  union  are  best  answered. 

See  the  early  part  of  the  Considerations  on  the  Law  of  Forfeiture. 

13 
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CHAPTER    THE    SECOND. 


OF  REAL   PROPERTY;   and,  first,  of 
CORPOREAL  HEREDITAMENTS. 


n^HE  objects  of  dominion  or  property  are  thingSj  as  contra^ 
distinguished  from  persons :  and  things  are  by  the  law  of 
England  distributed  into  two  kinds;  thuigs  real  and  things 
personal.  Things  real  are  such  as  are  permanent,  fixed,  and 
immoveable,  which  cannot  be  carried  out  of  their  place ;  as 
lands  and  tenements :  things  personal  are  goods,  money,  and 
aU  other  moveables;  which  may  attend  the  owner's  person 
wherever  he  thinks  proper  to  go. 

In  treating  of  things  real,  let  us  consider,  first,  their  several 
sorts  or  kinds ;  secondly,  the  tenures  by  which  they  may  be 
holden ;  thirdly,  the  estates  which  may  be  had  in  them ;  and, 
fourthly,  the  title  to  them,  and  tlie  manner  of  acquiring  and 
losing  it. 

* 

First,  with  regard  to  their  several  sorts  or  kinds,  things 
real  are  usually  said  to  consist  in  lands,  tenements,  or  here- 
ditaments. Land  comprehends  all  things  of  a  permanent, 
substantial  nature ;  being  a  word  of  a  very  extensive  signifi- 
cation, as  will  presently  appear  more  at  large.  Tenement  is  a 
word  of  still  greater  extent,  and  though  in  its  vulgar  accept- 
ation it  is  only  applied  to  houses  and  other  buildings,  yet  in  f  1 7  1 
it's  original,  proper,  and  legal  sense,  it  signifies  every  thing 
that  may  be  holden^  provided  it  be  of  a  permanent  nature ; 
whether  it  be  of  a  substantial  and  sensible,  or  of  an  unsub- 
stantial ideal  kind.  Thus  liberum  tenementum,  frank  tenement^  f 
or  freehold,  is  applicable  not  only  tO;  lands  and  o^Jier  solid 
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objects,  but  also  to  offices,  rents,  commons,  and  the  like ' : 
and,  as  lands  and  houses  are  tenements,  so  is  an  advowson  a 
tenement;  and  a  franchise,  an  office,  a  right  of  common,  a 
peerage,  or  other  property  of  the  like  unsubstantial  kind,  are 
all  of  them,  legally  speaking,  tenements  ^.  But  an  heredita' 
mentf  says  sir  Edward  Coke%  is  by  much  the  largest  and 
most  comprehensive  expression :  for  it  includes  not  only  lands 
and  tenements,  but  whatsoever  may  be  inherited,  be  it  cor- 
poreal or  incorporeal,  real,  personal,  or  mixed.  Thus  an 
heir-loom,  or  implement  of  furniture  which  by  custom  de- 
scends to  the  heir  together  with  an  house,  is  neither  land,  nor 
tenement,  but  a  mere  moveable:  yet  being  inheritable,  is 
comprised  under  the  general  word  hereditament:  and  so  a 
condition,  the  benefit  of  which  may  descend  to  a  man  from 
bis  ancestor,  is  also  an  hereditament  f.  (1) 

Hereditaments  then,  to  use  the  largest  expression,  are 
of  two  kinds,  corporeal  and  incorporeal.  Corporeal  consist 
of  such  as  affect  the  senses ;  such  as  may  be  seen  and  handled 
by  the  body :  incorporeal  are  not  the  object  of  sensation,  can 
Beither  be  seen  nor  handled,  are  creatures  of  the  mind,  and 
exist  only  in  contemplation. 

Corporeal  hereditaments  consist  wholly  of  substantial  and 
permanent  objects;  all  whidi  may  be  comprehended  under 
the  general  denomination  of  land  only.  For  land,  says  sir 
Edward  Coke%  oomprehendeth  in  it's  legal  signification  any 
ground,  soil,  or  earth  whatsoever;  as  arable,  meadows,  pastures, 
woods,  moors,  waters^  marshes,  furzes,  and  heath.     It  legally 

*  Co.  litt.  6.  ^  3  Rep.  2. 

^  IbkL  19b  flO.  «  Co.  Latt.  4. 

<  IIM.6. 

- 

(1)  By  a  condition  is  here  meant  a  qualification  or  restriction  annexed 
to  a  conveyance  of  lands,  whereby  it  is  provided  that  in  case  a  particular 
event  does  or  does  not  happen,  or  a  particular  act  is  done  or  omitted  to 
be  done,  an  estate  shall  commence,  be  enlaif;ed,  or  dtfeated.  As  an  in- 
stance of  the  condition  here  intended,  suppose  A  to  have  in(eo£fed  B  of  an 
acre  of  ground  upon  condition  that  if  his  h&r  should  pay  the  feofiee  sot. 
he  and  his  heir  should  re-enter,  thu  condition  would  be  an  hereditament 
descending  on  A's  hdr  after  A's  death,  and  if  such  heur  after  A's  death 
diouM  pay  the  SO*,  he  would  be  entitled  to  re-entor,  and  would  hold  the 
knd,  as  if  it  had  descended  to  him.    Co.  Utt.  901.  914.  b. 
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includeth  also  all  casUes,  houses,  and  other  buildings :  for 
diey  consist,  saith  he,  of  two  things;  lofidy  which  is  the 
foundation,  and  structure  thereupon ;  so  that  if  I  convey,  the 
land  or  ground,  the  structure  or  building  passeth  therewith. 
It  is  observable  that  water  b  here  mentioned  as  a  species  of 
land,  which  may  seem  a  kind  of  solecism ;  but  such  is  the 
language  of  the  law :  and  therefore  I  cannot  bring  an  action  to 
recover  possession  of  a  pool  or  other  piece  of  water  by  the 
name  of  water  only ;  either  by  calculating  it's  capacity,  as,  for 
so  many  cubical  yards ;  or,  by  superficial  measure,  for  twenty 
acres  of  water ;  or  by  general  description,  as  for  a  pond,  a 
watercourse,  or  a  rivulet :  but  I  must  bring  my  action  for  the 
land  that  lies  at  the  bottom,  and  must  call  it  twenty  acres  of 
land  caoered  with  water. '  For  water  is  a  moveable  wandering 
things  and  must  of  necessity  continue  common  by  the  law  c^ 
nature;  so  that  I  can  only  have  a  temporary,  transient, 
usufructuary,  property  therein :  wherefore,  if  a  body  of  water 
runs  out  of  my  pond  into  another  man's,  I  have  no  right  to 
reclaim  it.  But  the  land,  which  that  water  covers,  is  per- 
manent, fixed,  and  immoveable :  and  therefore  in  this  I  may 
have  a  certain  substantial  property ;  of  which  the  law  will  take, 
notice,  and  not  of  the  other. 

Land  hath  also,  in  it's  l^gal  signification,  an  indefinite 
extent,  upwards  as  well  as  downwards.  Cujus^  est  solum,  gus 
est  usque  ad  coelum,  is  the  maxim  of  the  law  upwards ;  there- 
fore no  man  may  erect  any  building,  or  the  like,  to  overhang 
another's  land :  and,  downwards,  whatever  is  in  a  direct  line, 
between  the  surface  of  any  land  and  the  centre  of  the  earth, 
belongs  to  the  owner  of  the  surface ;  as  is  every  day's  expe- 
rience in  the  mining  countries.  So  that  the  word  '^  land" 
includes  not  only  the  face  of  the  earth,  but  every  tiling  under 
it,  or  over  it  And  therefore,  if  a  man  grants  all  his  lands, 
he  grants  thereby  all  his  mines  of  metal  and  other  fossils,  his 
woods,  his  waters,  and  his  houses,  as  well  as  his  fields  and 
meadows.  Not  but  the  particular  names  of  the  things  are 
equally  sufficient  to  pass  them,  except  in  the  instance  of  [  19  ] 
water ;  by  a  grant  of  which,  nothing  passes  but  a  right  of 
fishing':  but  the  capital  distinction  is  this,  that  by  the  name 

'  Brownl.  142.  •  Co.  Litt  4. 

VOL.  II.  C 
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of  a  castle,  messui^  toft,  croft,  or  the  like,  nothing  else  will 
pass,  except  what  &lls  with  the  utmost  proprie^  under  the 
term  made  use  of;  but  by  the  name  of  land,  which  is  nomen 
generalissimumy  every  thing  terrestrial  will  pass**. 

b  Co.  Litt.  4,  5,  6. 
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CHAPTER    THE    THIllD. 


OP  INCORPOREAL   HEREDITAMENTS. 


A  N  incorporeal  hereditament  is  a  right  issuing  out  of  a 
thing  corporate  (wliether  real  or  personal)  or  concerning, 
or  annexed  to,  or  exercisable  within,  the  same'.  It  is  not 
the  thing  corporate  itself  which  may  consist  in  lands,  houses, 
jewels,  or  the  like;  but  something  collateml  thereto,  as  a 
rent  issuing  out  of  those  lands  or  houses,  or  an  office  relating 
to  those  jewels.  In  short,  as  the  logicians  speak,  corporeal 
hereditaments  are  the  substance,  which  may  be  always  seen, 
always  handled :  incorporeal  hereditaments  are  but  a  sort  of  ac- 
cidents, which  inhere  in  and  are  supported  by  that  substance ; 
and  may  belong,  or  not  belong  to  it,  wvv\\out  any  "visible 
alteration  therein.  Their  existence  is  merely  in  idea  and  ab- 
stracted contemplation  ;  tliough  their  effects  and  profits  may 
be  frequently  objects  of  our  bodily  senses.  And,  indeed,  it 
we  would  fix  a  clear  notion  of  an  incorporeal  hereditament, 
we  must  be  careful  not  to  confound  together  the  profits 
produced,  and  the  thing,  or  hereditament,  which  produces 
them.  An  annuity,  for  instance,  is  an  incorporeal  heredit- 
ament :  for  though  the  money,  which  is  the  fruit  or  product 
of  this  annuity,  is  doubtless  of  a  corporeal  nature,  yet  the 
annuity  itself,  which  produces  that  money,  is  a  thing  invisible, 
has  only  a  mental  existence,  and  cannot  be  delivered  over 
from  hand  to  hand.  So  tithes,  if  we  consider  the  produce  of 
them,  as  the  tenth  sheaf  or  tendi  lamb,  seem  to  be  completely  [21] 
corporeal ;  yet  they  are  indeed  incorporeal  hereditaments :  for 
they  being  merely  a  contingent  springing  right,  collateral  to 
or  issuing  out  of  lands,  can  never  be  the  object  of  sense :  that 

'  Co.  Liu.  19, 20. 

c  2 
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casual  share  of  the  annual  increase  is  not,  till  severed,  ca** 
pable  of  being  shewn  to  the  eye,  nor  of  being  delivered  into 
bodily  possession.  (1) 

Incorporeal  hereditaments  are  principally  of  ten  sorts ; 
advowsons,  tithes,  commons,  ways,  offices,  dignities,  franchises, 
corodies,  or  pensions,  annuities,  and  rents. 

I.  Advowson  is  the  right  of  presentation  to  a  church,  or 
ecclesiastical  beneBce.  Advowson,  advocation  signifies  in  cli" 
entelam  recipercy  the  taking  into  protection ;  and  therefore  is 
s)monymous  with  patronage,  patronatus  :  and  he  who  has  the 
right  of  advowson  is  called  the  patron  of  the  church.  For, 
when  lords  of  manors  first  built  churches  on  their  own  de- 
mesnes, and  appointed  the  tithes  of  those  manors  to  be  paid 
to  the  officiating  ministers,  which  before  were  given  to  the 
clergy  in  common,  (from  whence,  as  was  formerly  mentioned  % 
arose  the  division  of  parishes,)  the  lord,  who  thus  built 
a  church,  and  endowed  it  with  glebe  or  land,  had  of  common 
right  a  power  annexed  of  nominating  such  minister  as  he 
pleased  (provided  he  were  canonically  qualified)  to  officiate 
in  that  church,  of  which  he  was  the  founder,  endower,  main- 
tainer,  or,  in  one  word,  the  patron  *. 

This  instance  of  an  advowson  will  completely  illustrate 
the  nature  of  an  incorporeal  hereditament  It  is  not  itself  the 
bodily  possession  of  the  church  and  its  appendages ;  but  it  is 
a  right  to  give  some  other  man  a  title  to  such  bodily  possession. 

^  Vol.  I.  pag.  112.  appears  also  to  have  been  allowed  in 

*  ThU  original  of  XhajnspatrontUui,    the   Roman  empire.     Nov.  26.   I.  12: 
by  building  and  endowing  the  church,    c.2.     Nw.  118.  c.8S. 


(l)  The  last  clause  of  this  sentence  is  scarcely  expressed  with  proper 
precision,  and  runs  into  the  very  error,  against  which  the  reader  is  guarded 
in  the  text,  of  confounding  the  produce  with  the  thing  producing  them. 
**  The  casual  share  of  the  annual  increase'*  is  in  fact  as  much  an  object  of 
sense  befdre  severance  as  after ;  just  as  where  a  number  of  acres  belong  to 
a  number  of  indiTiduals,  and  are  allotted  yearly  to  each  in  certain  propor- 
tions, though  no  one  before  allotment  can  say  which  is  his  acre,  yet  un* 
doubtedly  each  acre  b  still  corporeal,  and  an  object  of  sense.  But  the 
right  to  the  cabual  share  is  always  incorporeal,  as  well  after  a»  before  HBut, 
npycnince. 
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The  advowson  is  the  object  of  neither  the  sight,  nor  the  touch ; 
and  yet  it  perpetually  exists  in  the  nynd's  eye,  and  in  con- 
templation of  law.  It  cannot  be  delivered  from  man]  to  man 
by  any  visible  bodily  transfer,  nor  can  corporal  possession  be 
bad  of  it  If  the  patron  takes  corporal  possession  of  the  [  22  3 
church,  the  church-yard,  the  glebe  or  the  like,  he  intrudes 
on  another  man's  property :  for  to  these  the  parson  has  an 
exclusive  right  The  patronage  can  therefore  be  only  con- 
veyed by  operation  of  law,  by  verbal  grant  (2),  either  oral  or 
written,  which  is  a  kind  of  invisible  mental  transfer :  and  be- 
ing so  vested  it  lies  dormant  and  unnoticed,  till  occasion  calls 
it  forth :  when  it  produces  a  visible  corporeal  fruit,  by  entitling 
some  clerk,  whom  the  patron  shall  please  to  nominate,  to  en- 
ter, and  receive  bodily  possession  of  the  lands  and  tenements 
of  the  church. 

AnvowsoNS  are  either  advowsons  appendant^  or  advowsons 
f »  gross.  Lords  of  manors  being  originally  the  only  founders, 
and  of  course  the  only  patrons,  of  churches  **,  the  right  of 
patronage  or  presentation,  so  long  as  it  continues  annexed  to 
the  possession  of  the  manor,  as  some  have  done  from  the 
foundation  of  the  church  to  this  day,  is  called  an  advowson 
appendant  * :  and  it  will  pass,  or  be  conveyed,  together  with 
the  manor,  as  incident  and  appendant  thereto,  by  a  grant  of 
the  manor  only,  without  adding  any  other  words'.  But 
where  the  property  of  the  advowson  has  been  once  separated 
from  the  property  of  the  manor  by  legal  conveyance,  it  is 
called  an  advowson  in  gross,  or  at  large,  and  never  can  be 
appendant  any  more ;  but  is  for  the  future  annexed  to  the 
person  of  its  owner,  and  not  to  his  manor  or  lands  K  (S) 

«  Co.Litt.119.  '^/Wd.307.  •     !        , 

«  Ibid.  121.  «  Ibid.  120. 


(S)  Mr.  Christian  has  cited  Woodeson's  remark  upon  the  inaccuracy  of 
this  expression ;  in  no  age  of  the  English  law  could  an  advowson  in  gross, 
t.  e,  by  itself,  pass  by  word  of  nif>uth,  though  before  the  statute  of  frauds, 
it  might  have  passed  in  that  manner  as  an  appendage  to  a  manor,  which 
was  capable  of  being  so  conveyed.  But  the  entire  usage  of  the  word 
**  grant'"  in  this  passage  is  unlawyer-like,  for  every  **  grant"  in  law  is  by 
deed. 

(3)  Disappendancy  (as  it  is  called)  may  however  be  only  temporary 
under  certain  circumstances,  which  are  collected  in  Bum's  Ecc.  Law.  tit. 

Q  3  •  Advowson, 
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Advowsons  are  also  cither  presentative^  coUative,  or  dona" 
five  ** :  All  advowson  presentative  is  where  the  patron  hath  a 
right  of  presentation  to  the  bishop  or  ordinary,  and  moreover 
to  demand  of  him  to  institute  his  clerk,  if  he  finds  him  canon- 
ically  qualified ;  and  this  is  the  most  usual  advowson.     An 
advowson  collative  is  where  the  bishop  and  patron  are  one 
and  the  same  person :  in  which  case  the  bishop  cannot  present 
to  himself;  but  he  does,  by  the  one  act  of  collation,  or  con- 
[  23  ]  ferring  the  benefice,  the  whole  that  is  done  in  comman  cases, 
by  both  presentation  and  institution.     An  advowson  donative 
is  when  the  king,  or  any  subject  by  his  license,  doth  found 
•  a  church  or  chapel,  and  ordains  that  it  shall  be  merely  in  the 
gift  or  disposal  of  the  patron ;  subject  to  his  visitation  only,  and 
not  to  that  of  the  ordinary ;  and  vested  absolutely  in  the  clerk 
by  the  patron's  deed  of  donation,  without  presentation,  institu- 
tion, or  induction  \  This  is  said  to  have  been  antiently  the  only 
way  of  conferring  ecclesiastical  benefices   in  England ;  the 
method  of  institution  by  the  bishop  not  being  established 
more  early  than  the  time  of  archbishop  Becket,  in  the  reign 
of  Henry  II.  ^     And  therefore  though  pope  Alexander  III.^, 
in  a  letter  to  Becket,  severely  inveighs  against  the  prava  consue^ 
titdoy  as  he  calls  it,  of  investiture  conferred  by  the  patron  only^ 
this    however    shews   what   was   then   the   common   usage,. 
Others  contend  that  the  claim  of  the  bishops  to  institution  is 
as  old  as  the  first  planting  of  Christianity  in  this  island ;  and 
in  proof  of  it  they  allege  a  letter  fi'om  the  English  nobility  to 
the  pope  in  the  reign  of  Henry  the  third,  recorded  by  Mat-^ 
thew  Paris  "",  which  speaks  of  presentation  to  the  bishop  as  a 

h  Co.  Liu.  120.  *  Decretal.  /.3.  ^7.  c.3. 

*  IM.  344.  "^  A.  J).  ISSdi 

^  Seld.  tith.  c.  12.  §  2. 


Advowson,  s.  3. ;  and  the  principle  which  may  be  ccAlected  from  them, 
seems  to  require  this  limitation  on  the  language  of  the  text,  viz,  that  where 
the  separation  is  effected  in  fee  by  the  lawful  owner  of  the  fee,  they  can- 
not be  reunited  by  the  act  and  conveyance  of  the  party.  They  may  be 
separated  wrongfully  by  the  owner  of  a  particular  estate,  and  reunite  by 
the  action  of  the  owner  of  the  inheritance;  they  may  be  separated  pro- 
fessedly for  a  term  by  the  owner  of  the  inheritance,  and  reunite  of  them- 
selves on  the  expiration  of  the  term ;  or  they  may  be  (it  is  said)  lawfully 
separated  in  fee  by  the  owners  9f  the  inheritance,  and  reunite  by  descent 
on  the  death  of  one  intestate,  upon  the  other  as  heir.  Other  inatincaft 
might  be  given. 

18 
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thing  immemorial.  TTie  truth  seems  to  bc^  that,  where  die 
benefice  was  to  be  conferred  on  a  mere  layman,  he  was  first 
presented  to  the  bishop,  in  order  to  receive  ordination,  who 
was  at  liberty  to  examine  and  refuse  him:  but  where  the 
derk  was  already  in  orders,  the  livmg  was  usually  vested  in 
him  by  the  sole  donation  of  the  patron ;  till  about  the  middle 
of  the  twelfth  century,  when  the  pope  and  his  bishops]  endea- 
voured to  introduce  a  kind  of  feodal  dominion  over  eoclesiaa- 
iical  benefices,  and,  in  consequence  of  that,  began  to  claim 
and  exercise  the  right  of  institution  universally,  as  a  spedeM 
of  spiritual  investiture. 

However  this  may  be,  ii^  as  the  law  now  stands,  the  tme 
patron  once  waves  this  privilege  of  donation,  and  presents  tp 
the  bishop,  and  his  clerk  is  admitted  and  instituted,  the  ad* 
vowson  is  now  become  for  ever  presentative,  and  shall  never  L  ^^  J 
be  donative  any  more°*  For  these  exceptions  to  general 
rules,  and  common  right,  are  ever  looked  upon  by  the  law 
in  an  un&vourable  view,  and  construed  as  stricdy  as  possiblab 
K  therefore  the  patron,  in  whom  such  peculiar  right  resides, 
does  once  give  up  that  right,  the  law,  which  loves  uniformity, 
will  interpret  it  to  be  done  with  an  intention  of  giving  it  up 
for  ever :  and  will  therefore  reduce  it  to  the  standard  of  other 
ecclesiastical  livings.  (4) 

IL  A  SECOND  species  of  incorporeal  hereditaments  is  thal^ 
of  tithes ;  which  are  defined  to  be  the  tenth  part  of  the  in* 
crease,  yearly  arising  and  renewing  firom  the  profits  of  landst 
the  stock  upon  lands,  and  the  personal  industry  of  the  inh%^ 
bitants :  the  first  sfnecies  being  usually  called  predial^  as  of 
com,  gras%Jiops,  and  wood^:  the  second  mucedf  as  of  wool, 
milk,  pigs,  4^.  ^,  consisting  of  natural  products,  but  nurtured 
and  preserved  in  part  by  the  care  of  man ;  and  of  these  the 
tenth  must  be  paid  in  gross ;  the  third  personal,  as  of  manual 

«  Co.  Litt  344.     Cro.Jac6S.  p  Ibid. 

o  1  RoU.  Abr.  635.     2  Inst.  649. 

(4)  So  also  bj  iG.l.  8t.3.  c  10.  if  a  donative  shookl  receive  aagmenta- 
tioii  from  Queen  Anne^s  bounty,  which  it  cflmot  do  without  the  conBent- 
of  Uie  patron  under  his  hand  and  seal,  it  becomes  liable  to  lapse,  and  sub- 
ject Jo  the  viutation  and- jurisdictioa'W  the  ordinary,  as  a  presentatiVe 
living. 

c  4 


24  THE  RIGHTS  Book  II. 

o^icupations,  trades,  fisheries,  and  the  like;  and  of  these  only 
the  tenth  part  of  the  clear  gains  and  profits  is  due  \  (5) 

It  is  not  to  be  expected  from  the  nature  of  these  general 
commentaries,  that  I  should  particularly  specify  what  things 
are  titheable,  and  what  not;  the  time  when,  or  the  manner 
and  proportion  in  which,  tithes  are  usually  due.  For  this  I 
must  refer  to  such  authors  as  have  treated  the  matter  in  de- 
tail :  and  shall  only  observe,  that,  in  general,  tithes  are  to  be 
paid  for  every  thing  tliat  yields  an  annual  increase,  as  com, 
hay,  fruit,  cattle,  poultry,  and  the  like ;  but  not  for  any  thing 
that  is  of  the  substance  of  the  earth,  or  is  not  of  annual  in- 
Cfease,  as  stone,  lime,  chalk,  and  the  like ;  nor  for  creatures 
that  are  of  a  wild  nature,  or  /erae  naturacy  as  deer,  hawks,  Sfc. 
whose  increase,  so  as  to  profit  the  owner,  is  not  annual,  but 
casual '.  (6)  It  will  rather  be  our  business  to  consider, 
1.  The  original  of  the  right  of  titlies*  2.  In  whom  that 
[  25  ]  right  at  present  subsists.  S.  Who  may  be  discharged,  either 
totally  or  in  part  from  paying  them. 

1.  As  to  their  original,  I  will  not  put  the  title  of  the 
clergy  to  tithes  upon  any  divine  right ;  though  such  a  r^ht 
certainly  commenced,  and  I  believe  as  certainly  ceased,  with 
the  Jewish  theocracy.  Yet  an  honourable  and  competent 
maintenance  for  the  ministers  of  the  gospel  is,  undoubtedly, 
jure  divino ;  whatever  the  particular  mode  of  that  maintenance 
may  be.  For,  besides  the  positive  precepts  of  the  new  testa- 
ment, natural  reason  will  tell  us,  that  an  order  of  men,  who 
are  separated  from  the  world,  and  excluded  from  other  lucra- 
tive professions,  for  the  sake  of  the  rest  of  mankind,  have  a 
right  to  be  furnished  with  the  necessaries,  convouences,  and 

<)  1  Roll.  Abr.  6SS.  '  2  Inst.  651. 


(5)  The  Statute  Sft  5E.6.  c.  15.  directs,  as  to  personal  tithes,  that  only 
the  tenth  partof  the  clear  gains  should  be  paid ;  but  the  payment  of  them  at 
all  is  almost  entirely  discontinued,  except  in  the  articles  of  mills  and  fish. 
Even  in  these  the  payment  dq>ends  entirely  upon  custom,  the  statute 
ffgulating  it  by  that  criterion;  and  therefore  acccvding  to  that  afiill  tenth, 
a  «lear  tenth,  or  less,  or  notMng  at  all  is  paid.  See  Toller  on  Tithes,  49. 
4S. 

(«}  Both  of  mines  «Dd  fossils,  hoilfever,  and  of  animals/piYv  9ia^«nr,tj|faaa 
may  be  due  by  special  custom.    Toller,  1 5S,  1 53. 
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moderate  enjoyments  of  life,  at  their  expenoe,  for  whose 
benefit  tbey  for^o  the  usual  means  of  providing  them* 
Accordingly  all  municipal  laws  have  provided  a  liberal  and 
decent  maintenance  ibr  their  national  priests  or  clergy :  ours 
in  particular  have  established  this  of  tithes,  probably  in  imita^ 
tion  of  the  Jewish  law :  and  perhaps,  considering  the  dege- 
nerate state  of  the  world  in  general,  it  may  be  more  beneficial 
to  the  Englbh  clergy  to  found  their  tide  on  the  law  of  the 
land,  than  upon  any  divine  right  whatsoever,  unacknowledged 
and  unsupported  by  temporal  sanctions. 

We  cannot  precisely  ascertain  the  time  when  tithes  we0 
first  introduced  into  this  country.  Possibly  they  were  con- 
temporary with  the  planting  of  Christiani^  among  the  Saxons, 
by  Augustin  the  monk,  about  the  end  of  the  sixth  century. 
But  the  first  mention  of  them,  which  I  have  met  with  in  any 
written  English  law,  is  in  a  constitutional  decree,  made  in 
a  synod  held  A.  D*  786  %  wherein  the  payment  of  tithes  in 
general  is  strongly  enjoined.  This  canon  or  decree,  which 
at  first  bound  not  the  laity,  was  effectually  confirmed  by  two 
kingdoms  of  the  heptarchy,  in  their  parliamentary  conven- 
tions of  estates,  respectively  consisting  of  the  kings  of  Mercia 
and  Northumberkmd,  the  bishops,  dukes,  senators,  and  f  26  1 
people.  Which  was  a  (ew  years  later  than  the  time  that 
Charlemagne  established  the  pajmient  of  them  in  ^  France, 
and  made  that  fiunous  division  of  them  into^  four  parts ;  one 
to  maintain  the  edifice  of  the  church,  the  second  to  support 
the  poor,  the  third  the  bishop,  and  the  fourth  the  parochial  ^ 
clergy  ^ 

The  next  authentic  mention  of  them  is  in  the  Jbedus 
Edooardi  et  Gutknmi ;  or  the  laws  agreed  upon  between 
king  Guthrun  the  Dane,  and  Alfred  and  his  son  Edward 
the  elder,  successive  kings  of  England,  about  the  year  900. 
This  was  a  kind  of  treaty  between  those  monarchs,  which 
l^y  be  found  at  large  in  the  Anglo-Saxon  laws  ^ :  wherein 
it  was  necessary,  as  Guthrun  was  a  pagan,  to  provide  for  the 
subsistence  of  the  Christian  clergy  under  his  dominion ;  and 

*8dd.c.8.  $8.  "  Book  I.    oh.  11.    Seld.  c.  6.    §7. 

'  A»  D.  778.  ^.  of  lAWiy  b.Sl.  c  18. 

^  Wilkins,  pt^.M. 
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accordingly,  we  jfind  *  the  payment  of  tithes  not  only  enjoinedj 
but  a  penalty  added,  upon  non-observance:  which  law  is 
seconded  by  the  laws  of  Athelstan^,  about  the  year  930. 
And  this  is  as  much  as  can  certainly  be  traced  out,  with  re- 
gard to  their  legal  originaL 

3.  We  are  next  to  consider  the  persons  to  whom  they  are 
due.  And  upon  their  first  introduction  (as  hath  formerly 
been  observed  *),  though  every  man  was  obliged  to  pay  tithes 
in  general,  yet  he  might  give  them  to  what  priests  he  pleased* ; 
which  were  called  arbitrary  consecrations  of  tithes;  or  he 
^Blight  pay  them  into  the  hands  of  the  bishop,  who  distributed 
among  his  diocesan  clergy  the  revenues  of  the  church,  which 
were  then  in  common  ^  But,  when  dioceses  were  divided 
into  parishes,  the  tithes  of  each  parish  were  allotted  to  its  own 
particular  minister ;  first,  by  common  consent,  or  the  appoint- 
ment of  lords  of  manors,  and  afterwards  by  the  written  law 
of  the  land  <:. 

However,  arbitrary  consecrations  of  tithes  took  place 
again  afterwards,  and  became  in  general  use  till  the  time  of 
king  John  ^.  Which  was  probably  owing  to  the  intrigues  of 
the  regular  clergy,  or  monks  of  the  Benedictine  and  other 
rules,  under  archbishop  Dunstan  and  his  successors:  who 
endeavoured  to  wean  the  people  fix>m  paying  their  dues  to  the 
secular  or  parochial  clergy  (a  much  more  valuable  set  of  men 
than  themselves),  and  were  then  in  hopes  to  have  drawn,  by 
sanctimonious  pretences  to  extraordinary  purity  of  life,  all 
ecclesiastical  profits  to  the  cofiers  of  their  own  societies.  And 
this  will  naturally  enough  account  for  the  number  and  riches 
of  the  monasteries  and  religious  houses,  which  were  founded 
in  those  days,  and  which  were  firequently  endowed  vrith  tithes. 
For  a  lajrman,  who  was  obliged  to  pay  his  tithes  somewhere, 
might  think  it  good  policy  to  erect  an  abbey,  and  there  pay 
them  to  his  own  monks ;  or  grant  them  to  some  abbey  already 
erected :  since,  for  this  donation,  which  really  cost  the  patron 
little  or  nothings  he  might,  according  to  the  superstition  of 


'  oap.6« 

y  cap*  1* 

■  Book  I.  Intaid.  §4. 

'  2  iMt.  646.     Hob.  296. 


^  Seld.  C.9.  §4, 

'  LL,  Edgar,  c.l.  &i,  CannU.  c.  11. 

"  Sdd.c.lU 
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the  times,  have  masses  for  ever  smig  for  his  souL  But^  ' 
in  process  of  years,  the  income  of  the  poor  labcnrious  parisli 
priests  being  scandalously  reduced  by  these  arbitrary  consecrft- 
tions  of  tithes,  it  was  remedied  by  pope  Innocent  the  ^  third, 
about  the  year  1^00,  in  a  decretal  epistle,  sent  to  the  arcb- 
bishop  of  Canterbury,  and  dated  from  the  palace  of  Lateran : 
which  has  occasioned  sir  Henry  Hobart  and  others  to  mistake 
it  for  a  decree  of  the  council  of  Lateran,  held  A.D.  1179^ 
which  only  prohibited  what  was  called  the  infeodation  of 
tithes,  or  their  being  granted  to  mere  laymen  ^^  whereas  this 
letter  of  pope  Innocent  to  the  archbishop  enjoined  the  pay- 
ment of  tithes  to  the  parsons  of  the  respective  pariahcB 
where  every  man  inhabited,  agreeable  to  what  was  afterwands 
directed  by  the  same  pope  in  other  countries  K  This  epistle, 
says  sir  Edward  Coke  \  bound  not  the  lay  subjects  of  this 
realm :  but,  being  reasonable  and  just,  (and,  he  might  have 
added,  being  correspondent  to  the  antient  law,)  it  was  allowed  [  28 
of^  and  so  became  lex  terrae.  This  put  an  e£fectual  stop  (o 
all  the  arbitrary  consecrations  of  tithes;  except  some  fooir 
steps  which  still  continue  in  those  portions  of  tithes,  which 
the  parson  of  one  parish  hath,  though  rarely,  a  right  to  claim 
in  another :  for  it  is  now  universally  held  ^,  that  tithes  are 
due,  of  common  right,  to  the  parson  of  the  parish,  unless 
there  be  a  special  exemption.  (7)  This  parson  of  the  paridiy 
we  have  formerly  seen  ^  may  be  either  the  actual  incumbent^ 
or  else  the  ^propriator  of  the  benefice :  appropriations  being 
a  method  of  endowing  monasteries,  which  seems  to  have  been 
devised  by  the  regular  clergy ;  by  way  of  substitution  to  arbi-  ** 
trary  consecrations  of  tithes '. 

S.  We  observed  that  tithes  are  due  to  the  parson  of  com* 
mon  right,  unless  by  special  exemption ;  let  us  therefore  see^ 

'  Opera  Innocent,  III,  /out.  2.  pag,A52,      ^  Book  I.  p.S85. 

^  Decretal  1,3,  t,20,  c,\9,  '  In  extrapanx:hial  places  the  king,  by 

*  Ibid,  C.2.  6.  his  royal  prerogadve,  haa  a  right  to  aU 

>*  2  Inst.  641.  the  tithes.     See  book  I.  p.  1 13.  jp84. 

^  Regist.46.     Hob.  296.  * 


(7)  The  origin  of  portions  probably  may  be  found  in  the 
of  a  lord's  estate  extending  into  what  has  since  become  two  parishes;  and 
the  tenants  still  continuing  to  pay  their  tithes  to  titt  church  which  he  hi4 
founded. 
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■  tUrdly,  who  may  be  exempted  from  the  payment  of  tithes^ 
and  how  lands,  and  their  occupiers,  may  be  exempted  or  dis« 
charged  from  the  pajrment  of  tithes,  either  in  part  or  totally; 
first,  by  a  real  composition ;  or,  secondly,  by  custom  or  pre- 
scription. 

First,  a  real  composition  is  when  an  agreement  is  made 
between  the  owner  of  the  lands,  and  the  parson  or  vicar 
-  with  the  consent  of  the  ordinary  and  the  patron,  that  such 
lands  shall  for  the  future  be  discharged  from  payment  of  tithes, 
by  reason  of  some  land  or  other  r^  recompence  given  to  the 
pwson,  in  lieu  and  satis&ction  thereof"*.  This  was  permitted 
by  law,  because  it  was  supposed  that  the  clergy  would  be  no 
losers  by  such  composition ;  since  the  consent  of  the  ordinary, 
whose  duty  it  is  to  take  care  of  the  church  in  general ;  and  of 
the  patron,  whose  interest  it  is  to  protect  that  particular 
church,  were  both  made  necessary  to  render  the  composition 
efiectual :  and  hence  have  arisen  all  such  compositions  as  exist 
at  this  day  by  force  of*  the  common  law.  But  experience 
shewing  that  even  this  caution  was  ineffectual,  and  the  pos- 
29  ]  sessions  of  the  church  being,  by  this  and  other  means,  every 
day  diminished,  the  disabling  statute,  ISEliz.  clO.,  was 
made :  which  prevents,  among  other  spiritual  persons,  all 
parsons  and  vicars  from  making  any  conveyances  of  the 
estates  of  their  churches,  other  than  for  three  lives,  or  twenty- 
one  years.  So  that  now,  by  virtue  of  this  statute,  no  real 
composition  made  since  the  IS  Eliz.  is  good  for  any  longer 
'  term  than  three  lives,  or  twenty-one  years,  though  made  by 
the  consent  of  the  patron  and  ordinary :  which  has  indeed 
eflfectually  demolished  this  kind  of  traffic ;  such  compositions 
being  now  rarely  heard  of,  unless  by  authority  of  parlia- 
ment. (8) 

*°  S  Intt  490.     RegisL  38.   13  Rep.  40. 


(8)4The  real  recompence  mentioned  in  the  text  may  be  a  rent-charge 
iwuing  out  of  land,  or  the  doing  something  to  the  ease  or  profit  of  the 
parson.  A  real  composition  must  have  had  its  commencement  within 
time  of  memory,  and  its  coomiencement  must  be  shown ;  in  order  to  esta^ 
bltsh  it,  the  courts  require  either  the  actual  production  of  the  deed  of  com- 
podtion,  or  at  least  some  independent  proof  of  its  having  once  existed. 
The  reason  for  thb  b  stated  to  be,  that  if  it  were  otherwise,  the  church 

would 
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SECONDLY,  a  discbarge  by  custom  or  prescription^  is  where 
time  out  of  mind  such  person  or  such  lands  have  beeo^ 
either  partially  or  totally,  discharged  from  the  pajrment  of 
tithes.  And  this  immemorial  usage  is  binding  upon  all  par- 
ties ;  as  it  is  in  it's  nature  an  evidence  of  universal  consent 
and  acquiescence,  and  with  reason  supposes  a  real  composi- 
tion to  have  been  formerly  made.  This  custom  or  prescrip- 
tion is  either  de  modo  decimandi,  or  de  rum  decimando. 

f 

A  modus  decimandiy  commonly  called  by  the  simple  name 
of  a  modus  only,  is  where  there  is  by  custom  a  particular 
manner  of  tithing  allowed,  di£^ent  from  the  general  law  tff 
taking  tithes  in  kind,  which  are  the  actual  tenth  part  of  the 
annual  increase.  This  is  sometimes  a  pecuni^!ry  compens- 
ation, as  two-pence  an  acre  for  the  tithe  of  land :  sometimes 
it  is  a  compensation  in  work  and  labour,  as  that  the  parson 
shall  have  only  the  twelfth  cock  of  hay,  and  not  the  tenth  in 
consideration  of  the  owner's  n\pking  it  for  him :  sometimes, 
in  lieu  of  a  large  quantity  of  crude  or  imperfect  tithe,  the  par- 
son shall  have  a  less  quantity,  when  arrived  to  greater  ma- 
turity, as  a  couple  of  fowls  in  lieu  of  tithe-eggs ;  and  the  like. 
Any  means,  in  short,  whereby  the  general  law  of  tithing  is 
altered,  and  a  new  method  of  taking  them  is  introduced,  ia 
called  a  modus  decimandij  or  special  manner  of  tithing. 

To  make  a  good  and  sufficient  modusj  the  fbUowing  rules  r  ^O 
must  be  observed.  1.  It  must  be  certain  and  invariable  ^^  for 
payment  of  different  sums  will  prove  it  to  be  no  modusy  that 
is,  no  original  real  composition ;  because  that  must  have  been 
one  and  the  same^  from  its  jfirst  cfriginal  to  the  present  time* 
2.  The  thing  given,  in  lieu  of  ti^es,  must  be  beneficial  to 
the  parsoHy  and  not  for  the  emolument  o^thiri persons  only*; 
thus  a  modusy  to  repair  the  church  in  lieu  of  tithes,  is  not 
good,  because  that  is  an  advantage  to  the  parish  only;  but 
to  repair  the  chancel  is  a  good  modus,  for  that  is  an  advantage 
to  the  parson.     3.  It  must  be  something  different  from  the 

"  1  Keb.602.  o  1  BolL  Abr.  S49. 

would  be  defirauded,  and  every  bad  modus  (bad  for  its  ranknoss)  would  be 
turned  into  a  good  composition.  See  Toller  on  Tithes,  S19.  Bum,  Ec  Lb 
5.  437.,  and  the  cases  there  referred  ta 
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thing  compounded  for  ^ :  one  load  of  hay^  in  lieu  of*^^  tithe 
hay^  is  no  good  modus ;  for  no  parson  would  bond  Jide  make 
a  composition  to  receive  less  than  his  due  in  the  same  species 
of  tithe;  and  therefore  the  lane  will  not  suppose  it  possible 
for  such  composition  to  have  exkted. .  4.  One  cannot  be  dis- 
charged from  payment  of  one  i^iecies  of  tithe,  by  paying  a 
modus  for  another"^.  Thus  a  modus  of  1(2.  for  every  milch 
cow  will  discharge  the  tithe  of  milch  kine,  but  not  of  barren 
cattle :  for  tithe  is,  of  common  right,  due  lor  both ;  and 
therefore  a  modus  for  one  shall  never  be  a  discbarge  for  the 
other.  5.  The  recompence  miist  be  in  its  nature  as  durable 
as  the  tithes  discharged  by  it;  that  is,  an  inheritance  cer- 
tain': and  therefore,  a  modus  that  every  inhabitanl  of  a  house 
shall  pay  4fd.  b  year,  in  lieu  of  the  owner's  tithes,  is  no  gtx>d 
modus;  for  possibly  the  house  may  not  be  inhabited,  and  then 
the  recompence  will  be  lost.  6.  The  mocfus  must  not  be  too 
large,  which  is  called  a  rank  modus :  as  if  the  real  value  of 
the  tithes  be  60/.  per  annum^  and  a  modus  is  suggested  of 
^OLj  this  modus  will  not  be  established :  though  one  of  40^. 
might  have  been  valid  '.  Indeed,  properly  sp^dcing,  the  doc- 
trine of  rankness  in  a  modus  is  a  mere  rule  of  evidence,  drawn 
from  the  improbability  of  the  factj  and  not  a  rule  of  Xm  \ 
For,  in  these  cases  of  prescriptive  «r  customary  moduses,  it  is 
SI  1  supposed  that  an  original  real  tXHnposition  was  antiently 
made ;  which  being  lost  by  length  of  time,  the  immemorial 
usage  is  admitted  as  evidence  to  shew  that  it  once  did  ekist, 
and  that  from  thence  such  usage  was  derived.  Now  time 
of  memory  hath  been  long  ago  ascertained  by  the  law  to 
commence  from  the  beginning  of  the  reign  of  Richard 
the  first  " ;  and  any  custom  may  be  destroyed  by  evidence  of 
non-existence  in  any  part  of  the  long  period  from  that  time 
to  the  present;^  wherefore,  as  this  real  composition  is  sup- 

P  1  Lev.  179.  atioo  in  a  writ  of  right     But,  since  by 

"*  Cro.  £liz.446.     Salk.657.  the  statute  32Hen.VlII.  c.2.  this  pc- 

'  2  P.Wms.  462.  'nod  (in  a  writ  of  right)  hath  been  very 

'11  Mod.  60.  rationaUy  reduced  to  60  years,  it  seems 

'  Pi^ke  V.  Dowling,  Hil.   19  Geo.  III.  unaccountable,  that  the  date  of  legal 

CB.  2B1.  R,  1257.  prescription    or    memory    should  still 

"  2  Inst.  238,  239.     This  rule  was     continue  to  be  reckoned  from  an  aera 

adopted,  wlicn  by  the  statute  of  Westm.     so  very  antiquated.     See  Litt.    §  170. 

1.  (SEdw.I.  C.39.)  the  rcigu'of  Ri-     'M  Hen.  VI.   37.     2  RoU.  Abr.   269. 

chard  I.  was  made  the  time  of  limits    pi.  16. 
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posed  to  have  beea  an  equitable  umiiJEfl,  or  the  fiill 
of  the  tithe^  at  the  tune  of  making  it,  if  the  aodkr  set  np 
is  so  nmk  and  large,  as  that  it  beyond  diyote  CTCfgds 
the  value  of  the  tithes  in  the  time  of  Ridiard  the  fint, 
this  wndaa  is  (in  point  of  evide&oe)  JHo  de  se^  and  destroy 
itsel£  For,  as  it  woold  be  ^stroyed  bjr  any  direa  eridcnor 
to  prove  it's  non-ezistenoe  at  any  time  since  that  era,  so  also 
it  is  destroyed  by  carrying  in  itsdf  this  internal  ciidcnce  of  a 
mudb  later  orii 


A  PRESCRIPTION  de  nam  dtdwmmdo  is  a  claim  to  be  entinJ^ 
discharged  of  tithes,  and  V[>  paj  no  compensation  in  lien  of 
them.  Thns  die  king  by  his  provgadve  is  discfaaiged  from  ^ 
all  titfae^\(9^  So  a  vicar  shall  pi^  no  tithes  to  the  rector,  nor 
the  rector  to  the  vicar,  for  eetiesia  dectmas  mm  sdzit  ecdaidt*. 
But  these /KTsofio/  privileges  (not  arising  from  or  being  an- 
nexed to  the  land)  are  personally  confined  to  both  die  king 
and  the  clergy ;  for  their  tenant  or  lessee  shall  pay  tithes, 
thongfa  in  their  own  occupation  their  lands  are  not  generally 
tidieable.*  And,  generally  speaking  it  is  an  established  mlc^ 
that,  in  Imf  hands,  modus  de  mm  decinumdo  mm  valet  ^.  But 
£|>iritQai  persons  or  corporatioiis,  as  monasteries,  abbots  [  32  ] 
bishops  and  die  like,  wera  always  capable  of  baving  dieir 

'  Cro.  EU«.  511.  '  Cra  EKx.  479. 

^/Md.  479.  511.    fiiF.S.  Moor.  910.        JJbid,5U. 


(9)  Id  the  caw  of  the  Earl  ^HeHford^.  Leeck^  GwilL  486.  tJMre  m 
raUier  a  strained  attempt  to  refer  this  prerogathre  of  the  kiiif;  to  his  bciog 
permma  mHoy  ei  Macro  oUo  wmduM,  haring  the  supreme  prcWiiiirifil  jark" 
cfiction  in  him,  and  being  the  supreme  onfinaiy  tint  hath  the  care  of  socds. 
If  this  were  correct,  then  aD  the  absolute  exirilptiotts  might  in  tome  sense 
be  said  to  be  founded  on  one  principle,  that  cieedttia  deeimmg  mm  mdt^ 
eecleneg;  but  it  seems  more  sife  and  simple  to  refier  it  to  mme  nrsy,  upon 
winch  the  lung  by  prerogative  may  prescribe  for  tiie  holding  free  from  p^F- 
ment  of  tithes.  Perhaps  this  may  enable  us  to  reconcile  thediference  wfakh 
prevaib  in  the  books,  as  to  how  fiu*  this  prerogative  extends;  sobk  stating  it, 
as  in  the  text,  to  be  mertiy  personal,  (and  if  so,  it  is  obfiously  akaost  nuga- 
tory,)  others  affirming  that  it  includes  the  king's  tenants  for  years  or  at  w3l. 
Neither  may  be  right  nniversaDy ;  and  yet  the  decisions  both  wujf%  may  be 
correct,  if  they  were  governed  1^  the  particular  prescriptions  proved  or 
adnntted  in  each  case,  which  from  the  shortness  of  some  of  the  printed 
reports  cannot  be  ascertained.  AH,  however,  agree,  that  where  the  king 
aliens  the  freehold,  die  privflege  does  not  extend  to  Im  patentee*  Com. 
Dig.  Dism.  E.  8.    2Woodd.loo.    GwiB.  IM.  869. 
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lands  totally  discharged  of  tithes  by  various  ways';  as,  1.  By 
real  composition:  2.  By  the  pope's  bull  of  exemption ;  3.  By 
unity  of  possession ;  as  when  the  rectory  of  a  parish,  and 
lands  in  the  same  parish,  both  belonged  to  a  religious  bouse, 
those  lands  were  discharged  of  tithes  by  this  unity  of  posses- 
sion ;  4.  By  prescription ;  having  never  been  liable  to  tithes^ 
by  being  always  in  spiritual  hands :  5.  By  virtue  of  their 
order;  as  the  knights-templars,  cistercians,  and  others,  whose 
lands  were  privileged  by  the  pope  with  a  discharge  of  tithes  *. 
Though  upon  the  dissolution  of  abbeys  by  Hen.  VIIJ.  most 
of  these  exemptions  from  tithes  would  have  fallen  with  them, 
and  the  lands  become  titheable  again ;  had  they  not  been 
supported  and  upheld  by  the  statute  31  Hen.VIII.  c  13^ 
which  cuactSy  that  all  persons  who  should  come  to  the  pos- 
session of  the  lands  of  any  abbey  then  dissolved,  should  hold 
ihem  free  and  discharged  of  tithes,  in  as  large  and  ample  a 
manner  as  the  abbeys  themselves  formerly  held  them.  And 
from  this  original  have  sprung  all  tlie  lands,  which  being  in 
lay  hands,  do  at  present  claim  to  be  tithe  free :  for,  if  a  man 
can  shew  his  lands  to  have  been  such  abbey-lands,  and  also 
immemorially  discharged  of  tithes  by  any  of  the  means  before- 
mentioned,  this  is  now  a  good  prescription  de  non  decimamHo, 
But  he  must  shew  both  these  requisites ;  for  abbey-lands, 
without  a  special  ground  of  discharge,  are  not  discharged  of 
course ;  neitlicr  will  any  prescription  de  non  decimando  avail 
in  total  discharge  of  tithes,  unless  it  relates  to  such  abbey- 
lands.  (10) 

»  Hob.  309.    Cro.  Jac.  608.  •  3  Bep.  44.     Sdd.  tith.  c.  IS.  $  2; 


(10)  The  8  H.  5.  dissolved  all  the  alien  priories  and  abbeys,  as  the  S7  H»8. 
c.  28.  did  all  qpligious  houses  whose  annual  revenue  was  under  20oL ;  and 
setthcr  of  these  statutes  contained  any  such  provision  as  that  which  is 
found  in  the  31 H.  8.  c.  13.,  and  which  is  held  not  to  extend  to  houses 
dissolved  under  the  former  statutes.  Lord  Hobart  indeed  observes,,  in 
Wright  V.  Gerrardf  p.  309.,  that  even  of  these  abbies,  if  the  lands  before 
dissolution  paid  no  tithes  by  pretcriptioH^  the  king  or  his  patentees  would 
hold  them  also  free,  for  this  was  not  a  grant  or  privilege  that  needed  pre- 
servation by  any  statute ;  they  were  not  properly  lands  discharged,  but 
lands  uncharged  with  tithes.  But  this  doctrine,  which  was  not  material 
to  the  decision  of  the  case,  was  questioned  by  Sir  T.  Plumer  M.  R.  in  Page 
V.  WiUon^  2  Jacob  and  Walker,  528.  and  seems  to  have  been  virtually  ovei^ 
ruled  in  Penfold  v.  Groome^  ibid.  554. 
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UL  Common,  or  right  of  common,  appears  from  its  very 
definition  to  be  an  incorporeal  hereditament :  being  a  profit 
which  a  man  hath  in  the  land  of  another ;  aa  to  feed  his 
beasts,  to  catch  fish,  to  dig  turf,  to  cut  wood,  or  the  like  "• 
And  hence  common  is  chiefly  of  four  sorts ;  common  of  pas^ 
*ture^  of  piscary,  of  turbary,  and  of  estovers* 

1.  Common  of  pasture  is  a  right  of  feeding  one's  beasts  [93] 
on  another's  land:  for  in  tliose  waste  grounds,  which  are 
usually  called  commons,  the  property  of  the  soil  is  generally 
in  the  lord  of  the  manor;  as  in  common  fields  it  is  in  the 
particular  tenants.  This  kind  of  common  is  either  appen- 
dant, appurtenant,  because  of  vicinage,  or  in  gross  \ 

Common  appendant  is  a  right  belonging  to  the  owners  or 
occupiers  of  arable  land,  to  put  commonable  beasts  upon  the 
lord's  wastes  and  upon  the  lands  of  other  persons  lirithin  the 
same  manor.  Commonable  beasts  are  either  beasts  of  the 
plough,  or  such  as  manure  the  ground.  This  b  a  matter  of 
most  universal  r^t;  and  it  was  originally  permitted  %  not  - 
only  for  the  encouragement  of  agriculture,  but  for  the  neces- 
sity of  the  thing.  For,  when  fords  of  manors  granted  out 
parcels  of  land  to  tenants,  for  services  ^ther  done  or  to  be 
done,  these. tenants  could  not  plough  or  manure  the  land 
widiout  beasts ;  these  beasts  could  not  be  sustained  without 
pasture;  and  pastpre  could  not  be  had  but  in  the  lords' 
wastes,  and  on  the  unindosed  fallow  grounds  of  themselves 
and  the  other  tenants.  The  law  therefore  annexed  thJ9  rij^ht 
of  common,  as  inseparably  incident  to  the  grant  of  the  lands; 
and  this  was  the  orif^nal  of  common  appendant;  vbich  ob^ 
tains  in  Sweden,  and  the  other  northern  kingdoms,  mu^  in 
the  same  manner  as  in  England^.  Common  appurUnant 
arisech  from  no  connection  of  tenure,  nor  fi-om  any  absolute  > 
necessity ;  but  may  be  annexed  to  lands  in  other  lordships  %• 
or  extend  to  other  beasts,  besides  such  as  are  generally  com- 
monable ;  as  hogs,  goats,  or  the  like,  which  neither  plough 
nor  manure  the  ground.  This  not  arbing  from  any  liatyral 
propriety  or  necessi^,  like  common  ^>pendant,  is  thexefei^ 

.  <»  Go.  (j^  lf(S.  «  Cio.  Ptr.  #9^  Ijotu  %97. 

vcfL.  ir.  o 
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iK^  iV  ^^enenl  right :  but  can  only  be  claimed  by  [special 
jjnuil  iX-  (ll>]  immemorial  usage  and  prescription',  which 
tlw  bw  esteems  sufficient  proof  of  a  special  grant  or  agree- 
ment  (or   tliis  purpose.      Common  because  of  vicinage^  or 
neighbourhood,  is  where  the  inhabitants  of  two  townships, 
which  lie  contiguous  to  each  other,  have  usually  intercom"^ 
Si  3   moned  ^ntli  one  another ;  the  beasts  of  the  one  straying  mu- 
tually into  the  other's  fields,  widiout  any  molestation  from 
either.    This  is  indeed  only  a  permissive  right,  intended  to 
excuse  what  in  strictness  is  a  trespass  in  both,  and  to  pre- 
vent a  multiplicity  of  suits :   and  therefore  either  township 
may  inclose  and  bar  out  the  other,  though  they  have  inter- 
commoned  time  out  of  mind.      Neither  hath  any  person  of 
one  town  a  right  to  put  his  beasts  originally  into  the  other's 
common:  but  if  they  escape,  and  stray  thither  of  themselves, 
the  law  winks  at  the  trespass^.      Common  in  gross,  or  at 
large,  Is  such  as  is  neither  appendant  nor  appurtenant  to  land, 
but  is  annexed  to  a  man's  person ;  being  granted  to  him  and 
his  heirs  by  deed;  or  it  may  be  claimed  by  prescriptive  right* 
as  by  a  parson  of  a  church,  or  the  like  corporation  sole. 
This  is  a  separate   inheritance,   entirely  distinct  from  any 
landed  property,  and  may  be  vested  in  one  who  has  not  a 
foot  of  ground  in  the  manor. 

All  these  species,  of  pasturable  common,  may  be  and 
usually  are  limited  as  to  number  and  time ;  but  there  are  also 
commons  without  stint,  and  which  last  all  the  year.  By  the 
statute  of  Merton,  however,  and  other  subsequent  statutes '', 
the  lord  of  a  manor  may  enclose  so  much  of  the  waste  as  he 
pleases  for  tillage  or  woodground^  provided  he  leaves  com- 
mon sufficient  for  such  as  are  entitled  thereto.  This  enclo- 
sure, when  justifiable,  is  callod  in  law,  ^^  approving ;"  an  an- 
tient  expression,  signifying  the  same  as  "  improving  *."  The 
lord  hath  the  sole  interest  in  the  soil ;  but  the  interest  of  the 
lord  and  commoner,  in  the  common,  are  looked  upon  in  law 

'  Co.Litt.lSl,  122.  h  20 Hen.  in.  c.4.  29Geo.n.  c.36. 

'  Ibid,  122.  and  31  Geo.IL  c.41. 

'2  Inst,  474, 

(11)  See  CowUtm  v.  Slacks  15  East,  108.,  which  determined  that  common 
appurtenant  may  be  claimed  by  modem  special  grant,  as  well  as  by  pre- 
scription. 
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as  mutual.  They  may  both  bring  actions  for  damage  done, 
either  against  strangers,  or  each  other ;  the  lord  for  the  pub- 
lic injuiy,  and  each  commoner  for  his  private  damage  ''•  (12) 

2,  S.  Common  of  piscary  is  a  liberty  of  fishing  m  another 
man's  water ;  as  common  of  turbary  is  a  liberty  of  digging 
turf  upon  another's  ground  ^  There  is  also  a  common  of 
digging  for  coals,  minerals,  stones,  and  the  like.  All  these 
bear  a  resemblance  to  common  of  pasture  in  many  respects ; 
though  in  one  point  they  go  much  farther ;  common  of  pas- 
ture beipg  oaly  a  right  of  feeding  on  the  herbage  and  vesture  {^  SS  1 
of  the  soil,  which  renews  annually ;  but  common  of  turbary, 
and  those  afiermentioued,  are  a  right  of  carrying  away  the 
very  soil  itself. 

4.  Common  of  estovers  or  esiouviers,  that  is,  necessaries^ 
(from  estqffer^  to  furnish,)  is  a  liberty  of  taking  necessary  wood, 
for  the  use  or  furniture  of  a  house  or  farm,  from  off  another's 
estate.  The  Saxon  word,  bote^  is  used  by  us  as  synonymous 
to  the  French  estovers:  and  therefore  house-bote  is  a  sufficient 
allowance  of  wood,  to  repair,  or  to  bum  in,  the  house :  which 

*  9  Rep.  lis.  »  Co.  Utt.  122. 

(12)  The  constnictioii  put  upon  the  statute  of  Merton  is,  that  not  merely 
lords  of  manors,  but  any  person  seised  in  fee  of  part  of  a  waste  within  a 
manor  may  approve  under  the  restrictions  mentioned  in  the  text.  Glover  y. 
I,ane^  jT.R.  445.  The  statute  of  Merton,  however,  is  confined  to  com- 
mon of  pasture,  and  though  perhaps  the  lord  at  common  law  might  have 
inclosed  against  common  appendant,  because  it  did  not  arise  from  express 
grant,  but  was  an  incident  to  another  grant,  yet  he  could  not  do  so  against 
any  other  right  of  common.  The  consequence  b,  that  wherever  there 
exist  other  rights  of  common  than  that  of  pasture,  and  the  lord  desires  to 
approve  either  at  common  law,  or  under  the  statute,  he  must  do  it  so  as 
not  to  interrupt  the  holders  of  those  other  rights  in  the  exercise  of  them. 
See  Fawcett  v.  Strickland^  Willes,  57.  Shaketpear  v.  P.epptn^  6T.R.741. 
Grant  ▼.  Gunner,  1  Taunt.  435.  The  two  statMes  of  George  the  second,  cited 
in  the  maigin,  and  the  10  G.  5.  c.42.,  amending  them,  go  rather  beyond  the 
statute  of  Merton  for  the  purpose  of  encouraging  the  growth  of  timber ;  and 
without  reference  to  the  sufficiency  of  common  left,  they  impower  tl)ie  owners 
of  wastes,  with  the  consent  of  the  majority  in  number  and  value  of  the 
commoners,  and  vice  vend,  the  minority,  &c.  of  the  commoners,  with 
assent  of  the  owners,  or  any  other  penoni  or  bodies,  with  the  assent  of 
owners  and  majority,  &c  of  the  coromoners,  to  inclose  for  timber  any 
of  the  waiUi  Cmt  such  time  and  on  m^  condilions  as  shall  be  agreed  on« 
Set  VoL  m.  tie.  ftc. 

D  2 
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.kttcr  is  flometiines  called  fire-bote :  plough-bote  and  cart*bote 
«Are  wood  to  be  employed  in  making  and  repairing  all  instni- 
^ments  of  husbandry;  and  hay-bote,  or  hedge-bote,  is  wood  for 
repairing  of  hays,  hedges,  or  fences.  These  botes  or  estovers 
'.must  be  reasonable  ones ;  and  such  any  tenant  or  lessee  may 
take  off  the  land  let  or  demised  to  him,  without  waiting  for 
any  leave,  assignment,  or  appointment  of  the  lessor,  unless  he 
be  restrained  by  special  covenant  to  the  contrary"".  (IS) 

These  several  species  of  commons  do  all  originally  result 
from  the  same  necessity  as  common  of  pasture ;  vix.  for  the 
maintenance  and  carrying  on  of  husbandry ;  common  of  pis- 
cary being  given  for  the  sustenance  of  the  tenant's  &mily ; 
common  lof  turbary  and  fire-bote  for  his  fuel ;  and  house-bote, 
ploug^-bote,  cart^-bote,  and  hedge-bote,  for  repairing  his  house, 
his  instnimentsof  tillage^  and  thenecessary  fences  of  his  grounds. 

IV.  A  FOURTfi  species  of  incorporeal  hereditaments  b  that 
of  uxg^g  or  the  right  of  going  over  another  man's  ground*  I 
speak  not  here  of  the  king's  highways,  whidi  lead  finom  town 
to  town ;  pojT  yet  of  common  ways,  leading  from  a  village  into 
the  fields;  but  of  private  ways,  in  which  a  particular  man 
may  have  an  interest  and  a  right,  though  another  be  owner  of 
the  soiL  This  may  be  granted  on  a  special  permission;  as 
when  the  owner  of  the  land  grants  to  another  a  liberty  of 
passing  over  his  grounds,  to  go  to  church,  to  market,  or  the 
like :  in  which  case  the  gift  or  grant  is  particular,  and  con- 
fined to  the  grantee  alone :  it  dies  widi  the  person ;  and,  if 
[  56  ]  the  grantee  leaves  the  country,  he  cannot  assign  over  his  right 
^to  any  other ;  nor  can  he  justify  taking  another  person  in  his 
<p(mipaBy°.    A  way  may  be  also  by  (14)  prescription;  as  if  all 

^Oo.Iitt.41.  ■  Finch.  law.Sl. 

'  (IS)  Though  the  right  of  Cfikiiig  estovers  result  from  the  same  necessity 
^asthe  right  of  common,  it  is  clearly  not  a  right  of  common,  when  exercised 
'by  a  tenant  on  the  land  demised  to  him,  which  the  manner  of  its  introduc- 
tion in  tbu  place  might  lead  die  student  to  suppose  it  W9s.    See  post,  1 22. 

144. 

^'  (14)  The  word  *<  custom**  shoald  be  inserted  here,  which  the  author 
#itended  to  isdiide^iirdbi^ly,  under  the  term  "  prescription,**  (though  at 
^fS^BS,  poit,  he  luuf  property  distingoished  ))etweeQ  the  two)  fbr  his  ffftt 
^Mtthct  is  a  cMto0,4Ad  not*  a  proscriptiou* 
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the  inhabitantB  of  sudi  a  hamlet,  or  all  the  owners  and  ocea* 
piers  of  such  a  fium,  have  immemoriallj  used  to  cross  such 
a  ground  for  such  a  particular  purpose :  for  this  immemorial 
usage  supposes  an  original  grant,  whereby  a  ri^t  of  way  thus 
apputenant  to  land  or  houses  may  clearly  be  created.  A  right 
of  way  may  also  arise  by  act  and  operation  of  law:  fiir,  if  a 
man  grants  me  a  piece  of  ground  in  the  middle  of  his  field, 
he  at  the  same  time  tacidy  and  impliedly  gives  lae  a  way  td 
come  at  it;  and  I  may  cross  his  land  for  that  purpose  without 
trespass^.  For  when  the  law  doth  give  any  thing  to  one^  it 
giveth  impliedly  whatsoever  is  necessary  for  enjoying  the 
same^.  (15)  By  the  law  of  the  twelve  tables  at  Rome,  where 
a  man  had  the  right  of  way  over  another's  land,  and  the  road 
was  out  of  repair,  he  who  had  the  right  of  way  might  go  over 
any  part  of  the  land  he  pleased :  which  was  the  established  rula 
in  public  as  well  as  private  ways.  And  the  law  of  En^^andi 
in  both  cases,  seems  to  correspond  with  the  Roman  ^.  (16) 

v.  Offices,  which  are  a  right  to  exercise  a  public  or 
private  employment,  and  to  take  the  fees  and  emoluments 
thereunto   belonging,    are   also  incorporeal   hereditaments ; 

o  Finch,  law.  63.  ">  Lord  IU7m.785.      1  Brownl.  21 S. 

f  Co.  Litt.  56,  3  8IIOW.28.     1  Job.  297. 


(15)  Though  this  position  is  undoubtedly  true,  it  is  no  reason  in  support 
of  the  doctrine  laid  down  in  the  sentence  next  before  it ;  lor  in  the  instance 
put,  it  is  not  the  law,  but  an  individual,  that  has  given  me  the  piece  of 
ground,  to  the  enjoyment  of  which  the  way^is  necessary.  The  sentence 
should  be,  when  any  one  doth  give  any  thing  to  another,  he  gives  impliedly,  &c. 
This  is  true,  and  is  the  foundation  of  what  is  called  a  way  of  necessity, 
which  is  gained  not  only  in  the  instance  put  in  the  text,  bat  in  the  converae 
of  it,  where  a  man  grants  his  field,  and  reserves  a  piece  of  ground  in  the 
middle  of  it  for  himself.    See  1  Wms.  Saund.  523,  n.  6.   Pomfrei  v.  Bieroft, 

(16)  In  the  case  of  Taylor  v.  WTiUehead,  Dougl.  745.,  this  position,  so  far 
as  regards  private  ways  not  of  necessity,  was  over-turned,  and  upon  good 
grounds, —  he,  that  has  the  use  of  a  way,  is  in  justice  presumptively  bound 
to  keep  it  in  repair,  and  permission  given  to  pass  in  a  specific  line  is  not  a 
permission  given  to  pass  in  any  other.  **  If,"  said  Mr.  J.  Buller,  **  this  had 
been  a  way  of  necesdty,  the  question  would  have  required  consideration ;  and 
there  it  should  seem  that  the  same  principle,  which  gave  the  first  way, 
would,  when  that  was  impassable,  be  held  to  give  also  any  other."  "  High- 
ways,^ said  Lord  Mansfield,  ^  are  governed  by  a  cBIRsrent  principle ;  they 
are  for  the  public  service,  and  if  the  uioal  faitk  h  impaifable,it  is  for  tlie 
feoeral  good. that  people '^onld  be  entstleAtt  paM  in  another  nne." 
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whether  public,  as  those  of  magistrates ;  or  private,  as  of 
bailifis,  receivers,  and  the  like.  For  a  man  may  have  an 
estate  in  them,  either  to  him  and  his  heirs,  or  for  life,  or  for 
a  term  of  years,  or  during  pleasure  only :  save  only  that 
offices  of  public  trust  cannot  be  granted  for  a  term  of  years, 
especially  if  they  concern  the  administration  of  justice,  for 
[  37  ]  then  they  might  perhaps  vest  in  executors  and  administra- 
tors ^  (17)  Neither  can  exty  judicial  office  be  granted  in 
reversion :  because  though  the  grantee  may  be  able  to  perform 
it  at  the  time  of  the  grant,  yet  before  the  office  falls  he  may 
become  unable  and  insufficient :  but  ministerial  offices  may  be 
so  granted " ;  for  those  may  be  executed  by  deputy.  Also, 
by  statute  5&6£dw.VI.  c.l6.  no  public  office  (a  few  only 
excepted)  shall  be  sold,  under  pain  of  disability  to  dispose  of 
or  hold  it.  (18)  For  the  law  presumes  that  he  who  buys  an 
office  will,  by  bribery,  extortion,  or  other  unlawful  means, 
make  his  purchase  good,  to  the  manifest  detriment  of  the 
public.    . 

VI.  Dignities  bear  a  near  relation  to  offices.  Of  the 
nature  of  these  we  treated  at  large  in  the  former  book ' ;  it 
will  therefore  be  here  sufficient  to  mention  them  as  a  species 
of  incorporeal  hereditaments,  wherein  a  man  may  have  a 
property  or  estate. 

VII.  FRANCHISES  are  a  seventh  species.  Franchise  and 
liberty  are  used  as  synonymous  terms :  and  their  definition 
is"  a  royal  privilege,  dr  branch  of  the  lung's  prerogative, 
subsisting  in  the  hands  of  a  subject.  Being  therefore  derived 
from  the  crown,  they  must  arise  from  the  king's  grant  \  or  in 

'  9  tUp.  97.  *  See  book  I.  ch.  IS. 

*  11  Rep.  4.  "  Finch.  1.164. 

(17)  It  would  seem  to  be  equally  incoavenient  that  such  oftces  should 
b^  granted  in  fee  or  fee-tail ;  but  a  distinction  is  attempted  to  be  made  in 
favour  of  such  grants  in  the  case  referred  to  in  the  margin ;  and  we  have 
still  some  instances  remaining  of  shrievalties  and  similar  offices  being  here- 
ditary. 

(18)  This  statute  has  be^n  extended  in  its  operation  by  the  4dG.5.  c.l26. 
to  Scotland  and  Ireland,  and  made  to  include  all  offices  in  the  gift  of  the 
drown,  or  under  the  appointment  of  the  East  India  Company,  Mrith  cdtain 
exceptions  specified  in  the  fl$yute.  The  offence  of  buying  or  selling,  or  in 
anyway  contributing  to  the  purchase  or  sale  of  any  office  within  the  act,  is 
thereby  made  punishable  as  a  misdemesnor. 
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some  cases  may  be  hdd  by  prescription,  which,  as  has  been 
frequently  siid,  presupposes  a  grant.  The  kinds  of  them  are 
various,  and  almost  infinite :  I  will  here  briefly  touch  upon 
some  of  the  principal;  premising  only,  that  they  may  be 
vested  in  either  natural  persons  or  bodies  politic ;  in  one  man 
or  in  many :  but  the  same  identical  franchise,  that  has  before 
been  granted  to  one,  cannot  be  bestowed  on  another,  for  that 
would  prejudice  the  former  grant '^. 

To  be  a  county  palatine  is  a  franchise,  vested  in  a  number 
of  persons.  It  is  likewise  a  franchise,  for  a  number  of  persons 
to  be  incorporated,  and  subsist  as  a  body  politic ;  with  a  power 
to  maintain  perpetual  succession,  and  do  other  corporate  acts : 
and  each  individual  member  of  such  corporation  is  also  said 
to  have  a  franchise  or  freedom.  Other  franchises  are,  to  hold 
a  court  leet :  to  have  a  manor  or  lordship ;  or,  at  least,  to 
have  a  lordship  paramount :  to  have  waifs,  wrecks,  estrays,  C  ^S  ] 
treasure-trove,  royal  fish,  forfeitures,  and  deodands :  to  have 
a  court  of  one's  own,  or  liberty  of  holding  pleas,  and  trying 
causes :  to  liave  the  cognizance  of  pleas,  which  is  a  still 
greater  liberty,  being  an  exclusive  right,  so  that  no  other 
court  shall  try  causes  arising  within  that  jurisdiction :  to  have 
a  bailiwick,  or  liberty  exempt  from  the  sheriff  of  the  county; 
wherein  the  grantee  only,  and  his  officers,  are  to  execute  all  * 

process:  to  have  a  fair  or  market;  with  the  right  of  taking 
toll,  either  there  or  at  any  other  pubKc  pliscces,  as  at  bridges^ 
wharfs,  or  the  like ;  which  tolls  must  have  a  reasonable  cause 
of  commencement,  (as  in  consideration  of  repairs,  or  the 
like,)  else  the  franchise  is  illegal  and  void^:  or,  lastly,  to 
have  a  forest,  chase,  park,  warren,  or  fishery,  endowed  with 
privileges  of  royalty ;  which  species  of  franchise  may  require 
a  more  minute  discussion. 

As  to  2k  forest ;  this,  in  the  hands  of  a  subject,  is  properly 
the  same  thing  with  a  chase ;  being  subject  to  the  common 
law,  and  not  to  the  forest  laws^.  (19)     But  a  chase  differs 

-»  2  Roll.  Abr.  191.     Keilw.  196.  i  4  Inst.  314» 

»  2  In8t.280.  ^  ' 

(19)  A  forest  io  the  hands  of  a  subject  is  not  neeessarily  a  chase;  for  the 
king  may  grant  under  the  great  seal,  a  forest  to  a  subject  with  the  privileges 
of  forest  courts  and  officers.    Manw.  Forests,  pi.  77.  79. 81. 
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froiii  a  {iark)  in  that  it  is  not  inclosed,  and  also  in  that  a  man 
may  ime  a  chase  in  another  man's  ground  as  well  as  in  his 
tmUf  being  indeed  the  liberty  of  keeping  beasts  of  chase  or 
royal  game  therein,  protected  even  from  the  owner  of  the  land, 
with  a  power  of  banting  them  thereon.  A  park  is  an  enclosed 
chase,  exteiii£ng  only  over  a  man's  own  grounds.  The  word 
park  indeed  properly  signifies  an  enclosure ;  but  yet  it  is  not 
every  field  or  common,  which  a  gentleman  pleases  to  surround 
with  a  wall  or  paling,  and  to  stock  with  a  herd  of  deer,  that 
is  thereby  constituted  a  legal  park :  fiir  the  king's  grant,  or  at 
least  immemorial  prescription,  is  necessary  to  make  it  so^. 
Though  now  the  difierence  between  a  reed  park  and  such 
enclosed  grounds  is  in  many  respects  not  very  material :  only 
that  it  is  unlawful  at  common  law  for  any  person  to  kill  any 
beasts  of  park  or  dbase'  (20),  except  such  as  possess  these 

[  39  ]  franchises  of  forest,  chase,  or  park.  Free  warren  is  a  similar 
franchise,  erected  for  preservation  or  custody  (which  the  word 
signifies)  of  beasts  ind  fowls  of  warren  ^ ;  which,  being  Jerae 
naturaey  every  erne  had  a  natural  right  to  kill  as  he  could ; 
but  upon  die  introduction  of  the  forest  laws,  at  the  Norman 
conquest,  as  will  be  shewn  hereafter,  these  animals  being 
lodlked  upon  as  royal  game  and  the  sole  property  of  our  savage 
monarchs,  this  firanchise  of  firee-warren  was  invented  to  pro* 

1^  tect  them ;  by  giving  the  grantee  a  sole  and  exclusive  power 

of  killing  such  game  so  far  as  his  warren  extended,  on  con- 
dition of  his  preventing  other  persons.  A  man  therefore  that 
has  the  franchise  of  warren,  is  in  reality  no  more  than  a  royal 
game^keeper ;  but  no  man,  not  even  a  lord  of  a  manor,  could 
by  common  law  justify  sporting  on  another's  soil,  or  even  on 
his  own,  unless  he  had  the  liberty  of  free-warren  ^.  This 
franchise  is  almost  fidlen  into  disrq^ard,  since  the  new  statutes 

*  Co.  litt  283.  2  Inst.  199*  11  Rep.  all  wild  beasts  of  Tenery  or  himdng. 
86,  (Co.Litt23S.) 

*  Hiese  ar«  properij  buck,  doe,  fot,  ^  llie  beasts  are  hares,  conieB,  and 
anriin,  and  roe ;  bat  in  a  oommtiD  and  roes;  the  loids  are  either  ampettrmi 
legal  sense  extend  likewise  to  all  the  as  fartri4gci»  railsy  and  quails ;  or  jryf . 
beasts  of  the  forest:  which,  besides  the  vutrttt  as  woodcocks  and  pheasants; 
Cfther,  are  reckoned  to  be  hart,  hind,  or  aquatSet^  as  mallards  and  herons, 
hare,  boar,  and  wolf,  and  in  a  word,  (Co.  litt.  833.) 

<  8alk.637. 


(90)  See  poft.  p.  419. 
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for  pres^tring  the  gftme;  the  name  being  now  chiefly  pr»* 
senred  in  grodnds  that  are  set  i^it  for  breeding  bares  and 
rabbits.  There  are  many  instances  of  keen  sportsmen  in 
antient  times  who  have  sold  their  estates,  and  reserved  the 
free-warren,  or  right  of  killing  game,  to  themselves ;  by  which 
means  it  comes  to  pass  that  a  man  and  his  heirs  have  some- 
times free-warren  over  another^s  ground  **.  A  free  Jiskery^  or 
exclnsive  right  of  fishing  in  a  public  river,  is  also  a  royal 
franchise ;  and  is  considered  as  such  in  all  countries  where  the 
feodal  polity  has  prevailed  * ;  though  the  making  such  grants, 
and  by  that  means  appropriating  what  it  seems  to  be  unnatural 
to  restrain,  the  use  of  running  water,  was  prohibited  for  the 
future  by  king  John's  great  charter;  and  the  rivers  that  were 
fenced  in  his  time  were  directed  to  be  laid  <^en,  as  well  a^ 
the  forests  to  be  disafforested  ^  This  opening  was  extended 
by  the  second  ^  and  third  ^  charters  of  Henry  III.,  to  those 
also  that  were  fenced  under  Richard  1. 1  so  that  a  franchise  of 
free  fishery  ought  now  to  be  at  least  as  old  as  the  reign  of 
Henry II.  This  difiers  from  a  several  fishery;  because  he  C  40  1 
that  has  a  several  fishery  must  also  be  (or  at  least  derive  his 
right  from)  the  owner  of  the  soil^,  which  in  a  fi^ee  fishery  is 
not  requisite*  It  differs  also  from  a  common  of  piscary  before 
mentioned,  in  that  the  free  fishery  is  an  exclusive  right,  the 
common  of  piscary  is  not  so :  and  therefore  in  a  free  fisheiy, 
a  man  has  a  property  in  the  fish  before  they  are  caught :  in 
a  common  of  piscary  not  till  afterwards  \  Some  indeed  have 
considered  nfree  fishery  not  as  a  royal  franchise,  but  merely 
as  a  private  grant  of  a  liberty  to  fish  in  the  several  fishery  of 
the  grantor  K  But  to  consider  such  right  as  originally  a  flowed 
of  the  prerogative,  till  restrained  by  magna  charta,  and  derived 
by  royal  grant  (previous  to  the  reign  of  Richard  I.)  to  such 
as  now  dum  it  by  prescription,  and  to  distinguish  it  (as  we 
have  done)  fix>m  a  several  and  a  common  of  fishery,  may 
remove  some  difficulties  in  respect  to  this  matter,  with  which 
our  books  are  embarrassed^  For  it  must  be  acknowledged! 
that  the  rights  and  distinctions  of  the  three  species  of  fishery 

*  Bto,  Jbr.  tit.  JFarrm,  8.  ^9  Hen.  III.  c.  1& 

*  Seld.  Mar.  Cknu.I.  Hfi,    I>ufteiiie;        '  M.  11  Edw.lV.e,  P.  18Mw./r.  4. 
V.  SOS.     Cng.  dM  Jfur./eod.IL  8.  15.     7.  lOHm.  VII.  94.26.     Salk.  6Sn. 

^  cap.  47.  tdk.  Own.  *  F.N.B.  88.     SAlk.6S7. 

*ca^.  90.  I  a8M.S. 
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are  very  'much  confounded  in  our  law-books ;  and  that  there 
are  not  wanting  respectable  authorities"  which  maintain  that 
a  several  fishery  may  exist  distinct  irom  the  property  of  the 
soil,  and  that  a  Jree  fishery  implies  no  exclusive  right,  but  is 
sjmonymous  with  common  of  piscary. 

VIIL  CoRODiES  are  a  right  of  sustenance,  or  to  receive 
certain  allotments  of  victual  and  provision  for  one's  mainte- 
nance ".  In  lieu  of  which  (especially  when  due  from  eccle- 
siastical persons,)  a  pension  or  sum  of  money  is  sometimes 
substituted^.  And  these  may  be  reckoned  another  species 
of  incorporeal  hereditaments ;  though  not  chargeable  on,  or 
issuing  irom,  any  corporeal  inheritance,  but  only  charged  on 
the  person  of  the  owner  in  respect  of  such  his  inheritance. 
To  these  may  be  added, 

IX.  Annuities,  which  are  much  of  the  same  nature; 
only  that  these  arise  irom  temporal,  as  the  former  from  spi- 
ritual, persons.     An  annuity  is  a  thing  very  distinct  from  a 

[  41  ]  rent-charge,  with  which  it  is  frequently  confounded :  a  rent- 
charge  being  a  burthen  imposed  upon  and  issuing  out  of  landSf 
whereas  an  annuity  is  a  yearly  sum  chargeable  only  upon  the 
person  of  the  grantor  p.  Therefore,  if  a  .'man  by  deed  grant 
to  another  the  sum  of  20/.  per  annum,  without  expressing  out 
of  what  lands  it  shall  issue,  no  land  at  all  shall  be  charged 
with  it ;  but  it  is  a  mere  personal  annuity ;  which  is  of  so  little 
account  in  the  law,  that  if  granted  to  an  eleemosynary  corpor- 
ation, it  is  not  within  the  statutes  of  mortmain  ^ ;  and  yet  a 
man  may  have  a  real  estate  in  it,  though  his  security  is  merely 
personal.  (22) 

X.  Rents  are  the  last  species  of  incorporeal  heredita- 
ments. The  word  rent  or  render,  reditus^  signifies  a  com- 
pensation or  return,  it  being  in  the  nature  of  an  acknowledg- 
ment given  for  the  possession  of  some  corporeal  inheritance  ^ 

*"  See  them  well  digested  in  Har-  i>  Co.Litt  144. 

grave's  notes  on  Ca  Litt.  123.  **  Ibid,S. 

"  Finch.  L.  162.  '  Ibid.  144. 
9  See  book  I.  ch.  8. 

t   ■  ; : 

(22)  As  to  annuities  for  lives,  see  post.  p.  461 . 
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It  is  defined  to  be  a  eertain  profit  issuing  yearly  out  of  lands 
and  tenements  corporeal.  It  must  be  a  profit ;  yet  there  is 
no  occasion  for  it  to  be,  as  it  usually  is»  a  sum  of  money :  for 
spurs,  ci^ns,  horses,  com,  and  other  matters  may  be  jren- 
dered,  and  firequently  are  rendered,  by  way  of  rent '.  It'may 
also  consist  in  services  or  manual  operations ;  as,  to  plough 
so  many  acres  of  ground,  to  attend  the  king  or  the  lord  to 
the  wars,  and  the  like ;  which  services  in  the  eye  of  the  law 
are  profits.  This  profit  must  also  be  certain ;  or  that  which 
may  be  reduced  to  a  certainty  by  either  party.  It  must  also 
isme  yearly;  though  there  is  no  occasion  for  it  to  issue  every 
successive  year ;  but  it  may  be  reserved  every  second,  third, 
or  fourth  yearS*  yet,  as  it  is  to  be  produced  out  of  the  pro- 
fits of  lands  and  tenements,  as  a  recompense  for  being  per- 
mitted to  hold  or  enjoy  them,  it  ought  to  be  reserved  yearly, 
because  those  profits  do  annually  arise  and  are  annually  re- 
newed. It  must  issue  out  of  the  thing  granted,  and  not  be  part 
of  the  land  or  thing  itself;  wherein  ft  difiers  firom  an  excep- 
tion in  the  grant,  which  is  always  of  part  of  the  thing  granted  "• 
It  must,  lasdy,  issue  out  oi  lands  and  tenements  corporeal  ^  that 
is,  from  some  inheritance  whereunto  the  owner  or  grantee  of 
the  rent  may  have  recourse  to  distrein.  Therefore  a  rent  [  42  ] 
CBxmot  be  reserved  out  of  an  advowson,  a  common,  an  office, 
a  fi*anchi8e,  or  the  like  "*.  But  a  grant  of  such  annuity  or  sum 
may  operate  as  a  personal  contract,  and  oblige  the  grantor  to 
pay  the  money  reserved,  or  subject  him  to  an  action  of  debt  * : 
though  it  doth  not  afiect  the  iidieritance,  and  is  no  legal  rent 
in  contemplation  of  law.  (23) 

•  Co.  Litt.  148.  "^  Co.  Litt.144. 

»!«<«.  47.  «/«a.47. 

"  Plowd.  ISS.     8  Rep.  71. 


(85)  With  r^ard  to  tithes,  the  statute  S3  H.  8.  c.  7.  has  put  them,  when  in 
the  hands  of  Jay  impropriators,  upon  the  same  footing  as  corporeal  heredita* 
ments,  turning  them  as  it  were  into  lands  and  tenements.  But  indepen- 
dently of  this  statute,  it  should  seem,  that  at  common  law  a  rent  may  he 
reserved  out  of  tithes  with  allihe  properties  of  a  rent,  except  that  of  bdng 
reooTerable  by  distresi.  They  are  the  profits  of  land,  and  the  profiu  of 
land  are  in  law  the  knd  itself.  See  BaUy  v.  WelU,  Z  Wils.  ^B.  Dean,  4rc. 
of  WMtor  V.  Gover,  8  Saund.  305.  ed.  1884.      . 
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TftSBB  are  ttt  common  law  ^  three  nftumer  of  rents,  rent- 
aendoe^  reot^charge,  and  rent-seek.  BefU-^seroice  is  so  called 
because  it  hath  some  corporeal  service  incident  to  it,  as  at  the 
least  fisalty  or  the  feodal  oath  of  fidelity  \  For,  if  a  tenant 
holds  his  land  by  fealty,  and  ten  shillings  rent ;  or  by  the  ser* 
▼ice  of  ploughing  the  lord's  land,  and  five  shillings  rent;  these 
pecuniary  rents,  being  connected  with  personal  services,  are 
therefore  called  rent*service.  And  for  these,  in  case  they  be 
behind,  or  arrere,  at  the  day  appointed,  the  lord  may  distrein 
of  common  right,  without  reserving  any  special  power  of 
distress ;  provided  he  hath  in  himself  the  reversion,  or  future 
estate  of  the  lands  and  tenements,  after  the  lease  or  particular 
estate  of  the  lessee  or  grantee  is  expired  *•  A  renUcharge  is 
where  the  owner  of  the  rent  hath  no  fiiture  interest,  or  rever*- 
sion  eicpectant  in  the  land :  as  where  a  man  by  deed  maketh 
over  to  others  his  whole  estate  in  fee-simple^  with  a  certain 
rent  payable  thereout,  and  adds  to  the  deed  a  covenant  or 
clause  of  digress,  that  if  the  rent  be  arrere,  or  behind^  it  shall 
be  lawfiil  to  distrein  &fr  the  same.  In  this  case  the  land  is 
liable  to  the  distress,  not  of  common  right,  but  by  virtue  of 
the  clause  in  the  deed ;  and  therefore,  it  is  called  a  rent-cA^r^^, 
because  in  this  manner  the  land  is  charged  with  a  distress  for 
the  payment  of  it  ^  Bent'^seck^  rediius  siccus^  or  barren  rent^ 
is  in  effect  nothing  more  than  a  rent  reserved  by  deed,  but 
without  any  clause  of  distress. 

There  are  also  other  species  of  rents,  which  are  reducible 
to  these  three:  Rents  of  o^^e,  are  the  certain  established  rents 
of  the  freeholders  and  antient  copyholders  of  a  manor  ^^ 
which  cannot  be  departed  from  or  varied.  Those  of  the 
[  4S  ]  fireeholders  are  frequently  called  chief-rexiXSy  rediius  capUaks; 
and  both  sorts  are  indiififerently  denominated  jtaZ-rents,  quieti 
teditus ;  because  thereby  the  tenant  goes  quit  and  free  of  all 
othelr  services.  When  these  payments  were  reserved  in  silver 
or  white  money,  they  were  anti^ntly  called  wAii^reDts,  or 
blanch-^rmsy  reditus  albi  ^  \  in  contradistinction  to  rents  re^ 


% 


y  Litt.  $^13.  «  Slttit.19. 

Co.  Litt  142.  <  In  Scodani  tins  Idod  of  snuOl  pay- 

•  Iitt»  §  215.  SMSt  if  tailed  hUmcMiMin§^  or  rfdiMU 

^  Co.  litt  143.  aOdgJIrmae, 


CtuS. 


or  THIN6S. 


16 


served  in  vork,  gndn,  or  baser  money)  which  were  called 
rediius  nigrif  or  UadMnaU  ^  JSoc/b-rent  is  only  a  rent  of  the 
fiill  value  of  the  tenement,  or  near  it.  A  fee^arm  rent  is  a 
rent-charge  issuing  out  of  an  estate  in  fee ;  of  at  least  one^ 
fourth  of  the  value  of  the  lands,  at  the  time  of  its  reservation ': 
for  a  grant  of  lands,  reserving  so  considerable  a  rdnt,  is  indeed 
only  letting  lands  to  fium  in  fee-simple  instead  of  the  usual 
methods  for  life  or  years.  (24) 

These  are  the  general  divisions  of  rent;  but  the  difference 
between  them  (in  respect  to  the  remedy  for  recovering  them) 
is  now  totally  abolished ;  and  all  persons  may  have  the  like 
remedy  by  distress  for  rents^seck,  rents  oi  assise,  and  chief- 
rents,  as  in  case  of  rents  reserved  upon  lease  K  (25) 

Rent  is  regularly  due  and  payable  upon  the  land  from 
whence  it  issues,  if  no  particular  place  is  mentioned  in  the 
reservation  ^ :  but  in  case  of  the  king,  the  payment  must  be 
either  to  his  officers  at  the  exchequer,  or  to  his  receiver  in  the 
country  ^  And  s.tricdy,  the  rent  is  demandnble  and  payable 
before  the  time  of  sunset  of  the  day  whereon  it  is  reserved  ^; 
though  perhaps  not  absolutely  due  till  midnight^. 

With  r^ard  to  the  original  of  rents,  something  will  be 
said  in  the  next  diaigitxiri  and,  as  to  distresses  and  other  re^ 


'  2  Inst.  19. 

'  Co.  Litt.I4S. 

>  Scitt.  4  Geo.  II.  e.  S8.  (95) 

^  Co.Litt.  901. 


*  4  Rep.  73. 

k  Co.  Lin.  309.     1  Anders.  953. 
<  I  Seund.  9S7.       Free.  Cbuic.  SSB. 
SaUu578. 


(94)  A  fee-ftrm  rent  is  not  necessarily  a  rent-charge ;  Mr.  Hargrave  in- 
deed thought  that  it  coM  only  be  a  rent^ervice,  and  that  the  quantum  of 
the  rent  was  immaterial.  Co.  Litt.  143.  n.  935.  But  in  the  case  of  Brad' 
buryr.  Wright^  Douglas  Rep.  4th  ed.,  are  notes  by  the  reporter  himself;  and 
the  late  learned  editor,  which  explain  the  mistake  both  of  Blackstone  and 
Hargrave,  and  show,  I  think,  satisfactorily,  that  the  former  is  correct  in  his 
account  of  the  rent,  except  in  calling  it  a  rent-charge,  which  it  may,  but 
need  not  necessarily,  be. 

(95)  The  statute  applies  only  to  such  rents  as  haye  been  antwered  or  paid 
£or  three  years  within  the  space  of  twenty  yean  before  91st  Jan.  17S0,  or 
have  been  since  created. 
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medies  for  their  recovery,  the  doctrine  relating  thereto,  and 
the  several  proceedings  thereon,  these  belong  properly  to  the 
third  part  of  our  commentaries,  which  will  treat  of  civil  in« 
juries,  and  the  means  whereby  they  are  redressed. 
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CHAPTER   THE   FOURTH. 


OP  THE  FEODAL.    SYSTEM. 


TT  is  impossible  to  understand,  with  any  degree  of  accuracy, 
either  the  civil  constitution  of  this  kingdom,  or  the  laws 
which  regulate  it's  landed  property,  without  some  general 
acquaintance  with  the  nature  and  doctrine  of  feuds,  or  the 
feodal  law:  a  system  so  universally  received  throughout 
Europe  upwards  of  twelve  centuries  ago,  that  sir  Henry 
Spelman*  does  not  scruple  to  call  it  the  law  of  nations  in  our 
western  world.  This  chapter  will  be  therefore  dedicated  to 
this  inquiry.  And  though,  in  the  course  of  our  observations 
in  this  and  many  other  parts  of  the  present  book,  we  may 
have  occasion  to  search  pretty  highly  into  the  antiquities  of 
our  English  jurisprudence,  yet  surely  no  industrious  student 
wiU  imagine  his  time  misemployed,  when  he  is  led  to  consider 
that  the  obsolete  doctrines  of  our  laws  are  frequently  the 
foundation  upon  which  what  remains  is  erected;  and  that 
it  is  impracticable,  to  comprehend  many  rules  of  the  modem 
law,  in  a  scholar-like  scientifical  manner,  without  having  re- 
course to  the  antient.  Nor  will  these  researches  be  altogether 
void  of  rational  entertainment  as  well  as  use :  as  in  viewing 
the  majestic  ruins  of  Rome  or  Athens,  of  Balbec  or  Palmyra, 
it  administers  both  pleasure  and  instruction  to  compare  them 
with  the  draughts  of  the  same  edifices,  in  their  pristine  pro- 
portion and  splendour. 

The  constitution  of  feuds  ^   had  its  original   from  the    [  45 
military  policy  of  the  northern  or  Celtic  nations,  the  Groths, 

*  OTpnliaiiiffito,  57.  **  Sm  Spelman,  of  fcudt;  and.  Wright, 

of  tttraniii  p^  Mt 
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the  Huns,  the  Franks,  the  Vandals,  and  the  Lombards,  who 
all  migrating  from  the  same  qfficina  gentium^  as  Crag  very 
justly  entitles  \i%  poured  themselves  in  vast  quantities  into 
all  the  regions  of  Europe,  at  the  declension  of  the  Roman 
empire.  It  was  brought  by  them  from  their  own  countries, 
and  continued  in  their  respective  colonies  as  the  most  likely 
means  to  secure  their  new  acquisitions :  and  to  that  end,  large 
districts  or  parcels  of  land  were  allotted  by  the  conquering 
general  to  the  superior  officers  of  the  army,  and  by  them 
dealt  out  again  in  smaller  parcels  or  allotments  to  the  inferior 
officers  and  most  deserving  soldiers*^.  These  allotments  were 
called  feoda^  feuds,  fiefs,  or  fees ;  which  last  appellation  in 
the  northern  languages*  signifies  a  conditional  stipend  or 
veward'l  Rewards  or  stipends  they  evidently  were :  and  the 
condition  annexed  to  them  was,  that  the  possessor  should  do 
service  faithfuUy,  both  at  home  and  in  the  wars,  to  faim  by 
whom  Aey  were  given;  for  which  purpose  he  took  the 
juramentwn  JldelitatiSy  or  oath  of  fealty  <:  and  in  case  of  the 
breach  of  this  condition  and  oath,  by  not  performing  the 
stipulated  service,  or  by  deserting  the  lord  in  battle,  the  lands 
were  again  to  revert  to  him  who  granted  them  ^. 

AixoTMEmrs,  thus  acquired,  naturally  engaged  such  as 
accepted  them  to  defend  them :  and,  as  they  all  sprang  from 
[  46  ]  the  same  right  of  conquest,  no  part  could  subsist  independent 
of  the  whole ;  wherefore  all  givers  as  well  as  receivers  were 
mutually  bound  to  defend  each  other's  possessions.  But,  as 
that  could  not  effectually  be  done  in  a  tumultuous  irregular 
^>^79  government,  and  to  that  purpose  subordination,  was 
necessary.  Every  receiver  of  lands,  or  feudatory,  was  there- 
fere  bound,  when  called  upon  by  his  benefactor,  or  immediate 

^  Ihjure/eod.l9f2(k  these  nortbern  syllables,  alftilft,  will 

*  Wright,  7.  give  us  the  true  ttjmologj  of  tlie  aU^ 

*  Spdm.  6V.  91^,  diuwh  or  absolute  property  of  the  fiiud. 
'  Pontoppidan,  in  his  history  of  Nor-  ists ;  as,  by  a  sinollar  combination  of  the 

^<^79  (P*SO  390)  observes,  that  in  the  latter  syllabic  with  the  word  fee,  (which 

northern  languages  oOf)  signifies  pro»  si^ifies,  we  have  seen,  a  conditional 

prttias  and  lU  ut%tm.  Henoo  he  dsiiiMs  nwtad  or  stipaad)  f ctii^  or  ^^oiiHPi 

^.f|l^fl  ngbt  in  those  couattifH;  a94  usiU  dsoote  tt^pfo^fuy pa^pfrtgr* 

thence  too  perlu^  is  derived  the  udai  *  See  this  oath  explained  at  large  in 

98^»Ridipi»4c  (tolteBMud,  FauLL2.t.7. 

IitftpriS.)   Kairte«Mi|«MiaiW  i"  JFW. /.S.  f.94. 


t.    :. 
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lord  of  bis  feud  or  fee,  to  do  all  in  his  power  to  defend  him. 
Such  bendactor  or  lord  was  likewise  subordinate  to,  and 
under  the  command  of,  his  immediate  benefactor  or  superior; 
and  so  upwards  to  the  prince  or  general  himself:  and  the 
several  lords  were  also  reciprocally  bound,  in  tlieir  respective 
gradations,  to  protect  the  possessions  they  had  given.  Thus 
the  feodal  connection  was  established,  a  proper  military  sub- 
jection was  naturally  introduced,  and  an  army  of  feudatories 
was  always  ready  enlisted,  and  mutually  prepared  to  muster, 
not  only  in  defence  of  each  man's  own  several  property,  but 
also  in  defence  of  the  whole,  and  of  every  part  of  this  their 
newly-acquired  country';  the  prudence  of  which  consUtution 
was  soon  sufficiently  visible  in  the  strength  and  spirit  with 
which  they  maintained  their  conquests.  (1) 

*  Wright,  a. 

(l)  Mr.  Hallara  gives  an  account  of  the  origin  of  the  feudal  system 
rather  difierent  from  that  in  the  text.  He  says,  that  when  the  Ger- 
manic tribes  poured  down  upon  the  empire,  the  conquerors  made  partition 
of  the  lands  between  themselves  and  the  original  possessors,  some  tribet 
taking  a  larger,  some  a  less  portion  to  themselves.  The  estates  of  the  con- 
querors were  termed  allodial,  subject  to  no  burden  but  that  of  public 
defence,  and  inheritable.  Bcmdes  these  lands,  others  also  were  reserved 
out  of  the  siiare  of  the  conquered  for  the  crown,  partly  to  maintain  its 
ifignity,  partly  to  supply  its  munificence.  These  were  the  fiscal  lands,  and 
for  the  greater  part  were  gradually  granted  out  under  the  name  of  bene- 
fices; and  if  the  donation  was  not  accompanied  by  any  express  reservation 
of  military  service,  yet  the  beneficiary  was  undoubtedly  more  closely  con- 
nected with  the  crown,  and  bound  to  more  constant  service  than  the  allo- 
dial proprietor. 

Mr.  Hallam  thinks  that  there  is  no  satisfactory  proof  that  these  benefices 
were  ever  resumable  at  pleasure,  but  that  from  the  b^^oning  they  were 
'ordinarily  granted  for  the  life  of  the  grantee.  Vefy  early  they  became 
hereditary,  and  as  soon  as  they  did  so,  they  led  to  the  practice  of  subinfeu- 
dation, which  he  deems  the  true  commencement  of  the  system  of  feudal 
tenures. 

Still  at  this  point  the  far  larger  part  of  the  lands  remained  allodial,  and 
the  extension  of  the  feudal  system  is  to  be  attributed,  in  his  opinion,  to  the 
foriom  and  unprotected  state  in  which  the  allodial  proprietor  found  himself 
during  the  period  of  anarchy  and  private  warfare,  which  followed  soon 
after  the  death  of  Charlemagne.  In  those  times,  the  connection  between 
the  benefidary  and  the  vasal  was  a  protection  to  both :  the  former  ab- 
•tained  from  acts  of  violence  against  the  latter,  and  both  together  protected 
each  other  against  the  attacks  of  others;  while  the  isolated  allodialist,  to 
whom  the  crova  in  its  weakness  could  dhtd  no  iuccotur,  was  lefla  com- 
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Thk  universality  and  early  use  of  this  feodal  plan,  among 
all  those  nations,  which  in  complaisance  to  the  Romans  we 


mon  prey  for  all.  This  led  to  a  voluntary  subjection  of  tbemsdves  to  feudal 
lords  upon  feudal  eonditions,  and  to  the  gradual  dinnnution,  though  not 
Extinction,  of  allodial  estates. 

Mr.  Hallam  mentions  a  custom  which,  as  occasioned  by  the  same  state 
of  society,  certainly  adds  some  credit  to  this  theory,  I  mean  the  custom  of 
commendation.  This  was  a  kind  of  personal  feudbm ;  the  lord  was  bound 
to  protect  the  person  and  his  lands  who  so  commended  himself  to  him, 
for  which  he  received  a  stipulated  sum  of  money,  called  salvamentum. 
The  vasal  performed  homage,  but  die  connection  had  no  reference  to  land, 
was  not  always  burdened  with  the  condition  of  military  service,  and  seems 
to  have  been  capable  of  dissoludon,  at  the  pleasure  of  the  vasal. 

This  manner  of  accounting  for  the  rise  of  the  feudal  system  appears  to 
me  more  reasonable  and  natural  than  the  common  theory,  that  which  is 
stated  in  the  text;  and  principally  on  two  grounds,  ist.  What  we  know  of 
the  composition  of  the  Germanic  armies  who  overran  the  empire  makes  it 
very  untikdy  either  that  the  general  would  be  actuated  by  so  refined  a  po^ 
ficy  as  that  supposed,  or  that  the  soldiery  would  have  submitted  to  take 
thdr  estates  as  gifts  to  be  held  of  him,  or  their  superior  officers,  on  feudal 
condttioas.  Every  one  is  familiar  with  the  story  of  Clovis  and  the  vase  of 
Soissons.  If  he  was  unable  to  select  a  single  jewel  out  of  the  spoil  £br 
himself  by  his  own  authority,  and  the  meanest  soldier  eonsidered  his  own 
right  to  bis  share  to  stand  on  the  same  footing  precisely  as  that  of  the  king 
to  his,  is  it  probable  that  the  whole  army  would  submit  to  take  their  lands 
on  any  other  footing,  than  that  of  their  being  the  respective  portions  of 
the  territory  to  which  their  own  swards  had  given  them  an  independent 
dUe? 

2diy.  The  theory  assumes,  that  the  foundation  of  the  feudal  system  was 
the  public  defence ;  tlus  also  appears  to  me  a  refined  after-thought  not 
warranted  by  the  fact.  No  doubt,  even  if  the  first  conquerors  todk  their 
lands  allodially,  as  Mr.  Hallam  supposes,  they  were  bound  on  general  prin- 
ciples, principles  among  the  very  earliest  in  the  growth  of  civil  society,  io 
come  forward  in  defence  of  the  public  safety.  But  the  feudal  principle 
is  a  private  one  of  mutual  defence  against  private  dangers;  it  was  adapted 
to  meet  that  state  of  anarchy  and  private  warfare,  in  which  individuals  did 
not  look  to  the  crown  or  the  laws,  but  to  dieir  own  strength*  protectors, 
or  dependents,  for  safety  against  violence  and  oppression.  The  vasal  took 
his  oath  of  fealty  to  his  immediate  lord,  and  to  no  other,  and  the  oath  was 
urithout  any  reservation.  Accordingly,  it  was  a  part  of  the  law  to  define  un- 
der what  circumstances  the  vasal  was  bound*  upon  pain  of  losing  hit 
fief,  to  follow  his  lord,  even  in  hb  wars  against  the  king;  and  the  veiy 
circumstance  of  a  limitation  of  cases  b^ng  made,  seems  to  imply  a  dma 
when  he  was  bound  to  do  so  in  all  cases.  In  some  districts,  indeed,  the 
vasal  owed  no  service  to  the  king;  and  in  others,  he  was  only  bound  Co 
follow  the  lord  in  his  wars  to  the  limits  of  the  lord's  territory.  It  is  not  cur- 
-pftiiiug,  luAiMsr,  dnt  Eng^lh  bnvjfiars  dbotild  htfv«  addpUfcl  an  dppoiite 
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stm  call  barbaioas,  may  appear  (rom  what  Is  recMJted^  of 
the  Cixidiri  and  Teutones,  nations  of  the  same  northern 
original  as  those  whom  we  havejieen  describing,  at  their  first 
irrupdon  into  Italy  about  a  century  before  the  Christian  sera. 
They  demanded  of  the  Romans,  ^  ui  martim  papulut  aliqm4 
^*  sUn  terrae  daret,  quasi  sUpendium;  eaetetwn^  ut  vdlety  mani-- 
^  bus  atque  mmUs  suis  ulereiur,'*  The  sense  of  whicfa  may  be 
thus  rendered ;  they  desired  stipendiary  lands  (thtft  is,  feud^) 
Id  be  allowed  them,  to  be  held  by  military  and  other  parspnaj 
whenever  their  lord  should  caU  upon  them.  This 
evidently  the  same  constitution  that  disfplayed  itself  m4E»^ 
fully  about  seven  hundred  years  afterwaids ;  when  the  Salii, 
Burgundians,  and  Franks  broke  in  upon  Gaul,  the  Visigoths 
€Mi  ijpain,  and  the  Ixnnbards  upon  Italy;  and  introduced  C  47  3 
with  themselves  this  northern  plan  of  polity,  s^*ving  at  Once 
to  distribute  and  to  protect  the  territories  they  had  newly 
gained.  And  from  hence,  too,  it  is  probaUe  that  the  emperor 
Alexander  Severus'  took  the  faint  of  dividing  lands  conr 
quered  from  the  enemy  among  his  generals  and  victorious 
soldiery,  duly  stocked  with  cattle  and  bondmen,  on  condition 
of  rec^ving  military  service  from  them  and  their  heirs  for  ever. 

Scarce  had  these  northern  conquerors  established  them- 
«cives  in  their  new  dominions,  when  the  wisdom  of  their 
constitutions,  as  well  as  their  personal  valour,  alanned  all  the 
princes  of  Europe,  that  is,  of  those  countries  which  had 

^  L.  Florutf  1.3.  c  S.  •     ^  defenderent.     Jddidii  tone  his  et  end- 

'  **  Sdia,  quae  de  koMut  eapta  tumU     **  maSa  H  iervot,  tUpostent  colert  ftiad 

** Umiiammt dittBui f; mUitihiM  donavU^     *'  aceepenmig  nepermopiam  AomiilfM^ 


<<  ita  ^  ewum  Ua  maaUj  a*  kaeredet  Hlo'    **  vdper  tenectutem  detererentur  rur^ 
^  rum  wifcYirar,  nee  mnfuam  ad  pn-    «  vicina  kiHariae,  quod  turpisdmum  iBe 


^  vatot    pertmere$a :     dieetu  attentiut    *'  dwxktU,**      (iEL  Lamprid.  m  ttte 
^iBo$  miitfoterot,  m  etimm  ma  rura    JUex.  Severi.) 

theory,  because  in  Ebg^d  the  system,  <w  a  whole,  was  iatroduoed  at  once 
ty  a  powerful  and  politic  sovereign,  who  made  it,  what  they  assert  it  always 
-was,  a  great  politioal  measure  of  aiUtaiy  defence.  William  received  the 
fbiky  not  only  of  his  own  vasds,  those  who  held  of  him  in  chief,  but  of 
iMr  vasaJs  also;  and  thenceforward  the  oath  of  fealty  to  a  subject  ui 
SngjUtnd  was  accompanied  with  thd  reservadoo  to  be  found  in  Littletotit's 
Fficedaaty^en  in  s.85.  8ahe ia  foy,  que  jeo  doy  a  nottresei^morU  toy. 
HaUam's  M.  Ages,  ch.  s.  p.  u  di,.6.  p.  8.  Soe  also  Ro^^erts^ay Cha.  V. 
voL  U  n- (4>  s*l*  p>M. M. 
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hrmeAy  been  Homan  provinces,  but  had  revolted,  or  were 
deserted  by  their  old  masters,  in  the  general  wreck  of  the 
empire.  Wherefore  most,  if  not  all,  of  them  thought  it 
necessary  to  enter  into  the  same  or  a  similar  plan  of  policy. 
For  whereas,  before,  the  possessions  of  their  subjects  were 
perfectly  allodial^  (that  is,  wholly  independent,  and  held  of  no 
superior  at  aU,)  4iow  they  parcelled  out  their  royal  territories, 
or  persuaded  their  subjects  to  surrender  up  and  retake  their 
own  landed  property,  under  the  IBce  feodal  obligations  of 
military  fealty".  And  thus,  in  the  compass  of  a  very  few 
years,  the  feodal  constitution,  or  the  doctrine  of  tenure, 
extended  itself  over  all  the  western  world.  Which  alteration 
of  landed  property,  in  so  very  material  a  point,  necessarily 
drew  after  it  an  iteration  of  laws  and  customs :  so  that  the 
feod^  laws  soon  drove  out  the  Roman,  which  had  hitherto 
universally  obtained,  but  now  became  for  many  centuries  lost 
and  forgotten ;  and  Italy  itself  (as  some  of  the  civilians,  with 
more  spleen  than  judgment,  have  expressed  it)  belltdnas^  atque 
ferinaSj  hnmanesque  lAmgobardonim  leges  acceptt\ 

[  48  ]  But  this  feodal  polity,  which  was  thus  by  degrees  esta- 
blished over  all  the  continent  of  Europe,  seems  not  to  have 
been  received  in  this  part  of  our  island,  at  least  not  univer- 
sally, «nd  as  a  part  of  the  national  constitution,  till  the  reign 
of  William  the  Norman  °.  Not  but  that  it  is  reasonable  to 
believe,  from  abundant  traces  in  our  history  and  laws,  that 
even  in  the  times  of  tlie  Saxons,  who  were  a  swarm  iRrom 
what  sir  William  Temple  calls  the  same  northern  hive,  some- 
thing similar  to  this  was  in  use:  yet  not  so  extensively,  nor 
attended  with  all  the  rigour  that  was  afterwards  imported  by 
the  Normans.  For  the  Saxons  were  firmly  settled  in  this 
island,  at  least  as  early  as  the  year  600 :  and  it  w.as  not  till 
two  centuries  after,  that  feuds  arrived  to  their  full  vigour  and 
maturRy,  even  on  the  continent  of  Europe  p. 

This  introduction,  however,  of  the  feodal  tenures  into  Eng- 
land, by  kmg  William,  does  not  seem  to  have  been  efiected 
immediately  after  the  conquest,  nor  by  the  mere  arbitrary  will 

Wright,  10.  o8p«kn.  G/otf.  218.  Bract  2.2.  c'l^. 
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and  power  of  the  conqueror ;  but  to  have  been  gradudO^  esta-  ■ 
biished  by  the  Norman  barons^  and  others,  in  sudi  forfeited 
lands  as  they  received  from  the  gifl  of  the  conqueror,  and 
afterwards  universally  consented  to  by  the  great  council  of    . 
the  nation  long  after  his  title  was  established.     Indeed,  from 
the  prodigious  slaughter  of  the  English  nobility  at  the  battle 
of  Hastings,   and  the  fruitless   insurrections  of  those  who. 
survived,  such  numerous  forfeitures  had  accrued,  that  he  was 
able  to  reward  his  Norman  followers  with  very  large  and 
extensive  possessions :  which  gave  a  handle  to  the  monkish 
historians,   and  such   as  have  implicitly  followed  them,  to 
represent  him  as  having  by  right  of  the  sword  seised  on  all 
the  lands  of  England,  and  dealt  them  out  again  to  his  own 
favourites.     A  supposition,  grounded  upon  a  mistaken  sense 
of  the  word  conquest;  which,  in  it's  feodal  acceptation,  signifies 
no  more  than  acquisition:  and  this  has  led  many  hasty  writers 
into  a  strange  historical  mistake,  and  one  which,  upon  the 
slightest  examination,  will  be  found  to  be  most  untrue*    How- 
ever, certain  it  is,  that  the  Normans  now  b^an  to  gain  very   [  49     ] 
large  possessions  in  England ;  and  their  regard  for  the  feodal. 
law  under  which  they  had  long  lived,  together  with  the  king's 
recommendation  of  this  policy  to  the  English,  as  the  best 
way  to  put  themselves  on  a  military  footing,  and  thereby  to 
prevent  any  future  attempts  from  the  continent^  were  pro- 
bably the  reasons  that  prevailed  to  effect  it's  establishment  • 
here  by  law.     And,  though  the  time  of  this  great  revolution 
in  our  landed  property  cannot  be  ascertained  with  exactness, 
.   yet  there  are  some  circumstances  that  may  lead  us  to  a  pro- 
bable conjecture  concerning  it     For  we  learn  from  the  Saxon 
chronicle  "1,  that  in  the  nineteenth  year  of  king  William's 
reign  an  invasion  was  apprehended  from  Denmark ;  and  the 
military  constitution  of  the  Saxons  being  then  laid  aside,  and 
no  other  introduced  in  it's  stead,  the  kingdom  was  wholly 
defenceless  :  which  occasioned  the  king  to  bring  over  a  large 
army  of  Normans  and  Bretons,  who  were  quartered  upon 
every  landholder,  and  greatly  oppressed  the  people.     This 
apparent  weakness,  together  with  the.  grievances  occasioned 
by  a  foreign  force,  might  co-operate  with  the  king's  remon- 
strances, and  the  better  incline  the  nobility  to  listen  to  his 

/i  jl.p.  1085. 
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proporijh  Ibr  potting  them  in  »  posture  of  defence.  For,  as 
soon  as  die  danger  was  over,  the  king  held  a  great  ooubciI  to 
inqtoriie  into  the  state  of  the  nation';  the  immediate  conse* 
qnenoe  of  which  was  the  compiling  of  the  great  survey  called 
domesday-booky  which  was  finished  in  the  next  year  (i)  z  and 
in  the  latter  end  of  that  very  year  the  king  was  attended  by 
all  his  nobifity  at  Sarmn  ;  where  att  the  principal  landholders 
submitted  their  lands  to  the  yoke  of  military  tenure,  became 
the  king's  vasals,  and  did  homage  and  feaky  to  his  person  '• 
This  may  possibly  have  been  the  sera  of  formally  introducing 
the  feodal  tenures  by  law;  and^  perhaps,  the  very  law,  thus 
mad6  at  the  council  of  Sarum,  is  that  which  is  still  extant  % 
£  50  }  and  couched  in  these  remarkable  words :  Siahdmusj  ui  omnes 
^  Ubeti  homines  Jbeder^  tt  sacramerUo  affirmentj  quod  intra  H 
^  extra  univenum  regnum  Anglia  guod  dim  vocabatur  regnum 
*<  BrUanni^y  Wilkehno  regi  domino  suo  Jideles  esse  vohmt  i 
<<  terras  et  honores  iUius  omni  Jidelitate  tdrique  servare  omt  eo^ 
*^  et  contra  inimicos  et  alienigenas  defendereP  The  terms  of 
this  law  (as  sir  Martin  Wright  has  observed^)  are  plainly 
feodal :  for,  first,  it  requires  the  oath  of  fealty,  which  made, 
in  the  sense  of  the  feudists,  every  man  that  took  it  a  tenant 
or  vasal :  and,  secondly,  the  tenants  obliged  themselves  to 
defend  their  lord's  territories  and  titles  against  aD  enemies 
foreign  and  domestic  But  what  clearly  evinces  the  legal 
establishment  of  this  system,  is  another  law  of  the  same 
collection^,  which  exacts  the  performance  of  the  military 
feodal  services,  as  ordained  by  the  general  council.  ^  Omnes 
^  comiteSj  et  baroneSj  et  militeSj  et  servientesj  et  universi  liberi 
^  homines  totius  regni  nostri  praedictij  habeant  et  teneant  se 
*<  semper  bene  in  armis  et  in  eguisy  ut  decet  et  oportet :  et  sini 
**  semper  prompti  et  bene  parotic  ad  servitium  suum  integrum 
**  nobis  explendtan  et  peragendum,  cum  semper  opus  adjuerit : 

^  Bat  tentdi  magnum  cofid7tum»  ei  tubdidere,  ^u$fue  facti  tunt  vatalli,  ac 

graves  termonet  kahiii  cum  suis  proceri-  ei  JideSiatis  juramenta  praettiterunt,  tt 

hu»  ie  hoe  terra  /  pio  modo  ineoleretur,  contra  aUos  ^uoKunjue  HKJidiuJkiurau 

etaquilnuk^mMbus,     Chron,  Sax,  UmL  Ckran,  Sax,  A,  D,\Q»S, 

*  Omnet  praedia  tenenteSf  quotquoi  e»-  '  cap,  58.     Wilk.  3S8. 
jenl  notae  midioru  per  toiam  AngHam^      °  Tenurts,  66. 

ffuj  kaminet  Jku:ti  tunt^  el  omma  teiOi  ^  aq>.  58.     Wtlk.  S88. 


(2)  Ses  potit,  p.e9.  (n.) 
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^  secundum  quod  nobis  debent  de  fsodis  et  tenemenUs  suis  de 
^^jurefacercj  et  siad  UUs  statuimufper  commune  consilium  totius 
**  r^ni  nostri  praedicti^  et  illis  dedimus  et  concessimus  infeedo 
^^jure  kaereditario.  Hoc  jpraeceptum  non  sit  violatum  uUo  modo 
'*  super forisfactwram  nostram  plenam!* 

This  new  polity,  therefore,  seems  not  to  have  been  imposed 
by  the  conqueror,  but  nationally  and  freely  adopted  by  the 
general  assembly  of  the  whole  realm,  in  the  same  manner  a» 
other  nations  of  Europe  had  before  adopted  it,  upon  the  same 
principle  of  self-security.  And,  in  particular,  they  had  the 
recall  example  of  the  French  nation  before  their  eyes;  which 
bad  gradually  surrendered  up  all  it's  allodial  or  free  lands  mto 
the  king's  hands,  who  restored  them  to  the  owners  as  a  bene^ 
Jicium  or  feud,  to  be  held  to  them  and  such  of  their  heirs  as 
they  previously  nominated  to  the  king;  and  thus,  by  d^rees, 
all  the  allodial  estates  in  France  were  converted  into  feuds^ 
and  the  freemen  became  the  vasals  of.  the  crown  \  The  only 
diflference  between  this  change  of  tenures  in  France,  and  that 
in  England,  was,  that  the  former  was  efiected  gradually  by  [  51  3 
the  consent  of  private  persons,  the  latter^was  done  at  once,  all 
over  Englandt  by  the  common  consent  of  the  nation  "*.  (S) 

In  consequence  of  this  change,  it  became  a  fundamental 
masdm  and  necessary  principle  (though  in  reality  a  mere 
fiction)  of  our  English  tenures,  ^^  that  the  king  is  the  uni- 
**  versal  lord  and  original  proprietor  of  all  the  lands  in  his 
kingdom  '  ;  and  that  no  man  doth  or  can  possess  any  p^ 
of  it,  but  what  has  mediately  or  immediately  been  derive^ 
^<  as  a  gifi;  from  him,  to  be  held  upon  feodal  services."  For 
this  being  the  real  case  in  pure,  original,  proper  feuds,  other 

'  Montaq.  Sp.  L.  b.Sl.  c.8.  senring  an  annual  render  of  the  fiAh  part 

y  Fbrnnoh  that  acquired  the  domi-  of  their  value.     (Gen.  c.zlni.) 

oion   of  aU  the  lands  in  Egypt,  and  *  Tout  fuU  in  luy,  et  wient  de  luy  ai 

granted  them  out  to  the  Egyptians,  re-  commencement.     {Jd.^^Edw»UL  eS*) 


(3)  I  do  not  understand  Montesquieu,  in  the  chapter  cited,  to  say  that 
idl  die  allodial  lands  in  France  were  surrendered  up  into  the  king's  hands, 
and  taken  again  as  fiefs.  Down  to  a  late  period^  the  preiamption  of  law 
in  the  southern  provinces  of  France  as  to  land  was,  that  it  was  allodial, 
until  thatfiifr/.mi  shewn.   £«ijliltam't  VLjmh  ^*^  P^4- 
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natiQQS  who  adopted  this  system  were  obliged  to  act  upon  the 
same  supposition,  as  a  substruction  and  foundation  of  their 
new  polity,  though  the  fact  was,  indeed,  far  otherwise.  And, 
indeed,  by  thus  cpnsenting  to  the  introduction  of  feodal  te- 
nures, our  English  ancestors  probably  meant  no  more  than  to 
put  the  kingdom  in  a  state  of  defence  by  establishing  a  mili- 
tary system ;  and  to  oblige  themselves,  (in  respect  of  their 
lands)  to  maintain  the  king's  title  and  territories  with  equal 
vigour  and  fealty,  as  ifthej  had  received  their  lands  from  his 
bounty  upon  these  express  conditions,  as  pure,  proper,  bene- 
ficiary feudatories.  But  whatever  their  meaning  was,  the 
Norman  intepreters,  skilled  in  all  the  niceties  of  the  feodal 
constitutions,  and  well  understanding  the  import  and  extent 
of  the  feodal  terms,  gave  a  very  different  construction  to  this 
proceeding;  and  thereupon  took  a  handle  to  introduce  not 
only  the  rigorous  doctrines  which  prevailed  in  the  duchy  of 
Normandy,  but  also  such  fruits  and  dependencies,  such  hard- 
ships and  services,  as  were  never  known  to  other  nations  *  ; 
as  if  the  English  had,  in  fact  as  well  as  theory,  owed  every 
thing  they  had  to  the  bounty  of  their  sovereign  lord. 

Our  ancestors,  therefore,  who  were  by  no  means  benefi- 
ciaries, but  had  barely  consented  to  this  fiction  of  tenure  firom 
[  52  ]  the  crown,  as  tlie  basis  of  a  military  discipline,  with  reason 
looked  upon  these  deductions  as  grievous  impositions,  and 
arbitttiry  conclusions  from  principles  that,  as  to  them,  had 
no  foundation  in  truth  ^.  However,  this  king  and  his  son 
William  Rufus  kept  up  with  a  high  hand  all  the  rigours  of 
the  feodal  doctrines :  but  their  successor  Henry  I.  found  it 
expedient,  when  he  set  up  his  pretensions  to  the  crown,  to 
promise  a  restitution  of  the  laws  of  king  Edward  the  con- 
fessor, or  antient  Saxon  system ;  and  accordingly,  in  the  first 
year  of  his  reign,  granted  a  charter  %  whereby  he  gave  up 
the  greater  grievances,  but  still  reserved  the  fiction  of  feodal 
tenure,  fOr  the  same  military  purposes  which  engaged  his 
father  to  introduce  it«  But  this  charter  was  gradually  broken 
through,  and  the  former  grievances  were  revived  and  aggra- 
vated, by  himself  and  succeeding  princes ;  till  in  the  reign  of 
king  John  they  became  so  intolerable,  that  they  occasioned 

*  Spdm..  of  feuds,  c.88.  ■>  WHght,  81.      •     ^  LL*  JETtfn.  /•  c«l* 
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his  barons,  or  principal  feudatories,  to  rise  up  in  arms  against 
him ;  which  at  length  produced  the  famous  great  charter  at  • 

Runing^meady  which,  with  some  alterations,  was  confirmed 
by  his  son  Henry  III.  And  though  its  immunities  (espe- 
cially as  altered  on  it's  last  edition  by  his  son  ^)  are  very 
greatly  short  of  those  granted  by  Henry  I.,  it  was  justly 
esteemed  at  the  time  a  vast  acquisition  to  English  liberty. 
Indeed  by  the  farther  alteration  of  tenures  that  has  since 
happened,  many  of  these  immunities  may  now  appear,  to  a 
common  observer,  of  much  less  consequence  than  they  really 
were  when  granted :  but  this,  properly  considered,  will  shew, 
not  that  the  acquisitions  under  John  were  small,  but  that 
those  under  Charles  were  greater.  And  from  hence  also 
arises  another  inference ;  that  the  liberties  of  Englishmen  are 
not  (as  some  arbitrary  writers  would  represent  them)  mere 
infringements  of  the  king's  prerogative,  extorted  from  our 
princes  by  taking  advantage  of  their  weakness ;  but  a  restor- 
ation of  that  ancient  constitution,  of  which  our  ancestors  had 
been  defrauded  by  the  art  and  finesse  of  the  Norman  lawyers, 
rather  than  deprived  by  the  force  of  the  Norman  arms. 

Having  given  this  short  history  of  their  rise  and  progress^    [  53  ] 
we  will  next  consider  the  nature,  doctrine,  and  principal  laws 
of  feuds ;  wherein  we  shall  evidently  trace  the  groundwork  of 
many  parts  of  our  public  polity,  and  also  the  original  of  such 
of  our  own    tenures   as  were  either  abolished  in  the  last 
century,  or  still  remain  in  force. 

The  grand  and  fundamental  maxim  of  all  feodal  tenure  is 
this :  that  all  lands  were  originally  granted  out  by  the  sove« 
reign,  and  are  therefore  holden,  either  mediately  or  immediately, 
of  the  crown.  The  grantor  was  called  the  proprietor,  or 
lord ;  being  he  who  retained  the  dominion  or  ultimate  pro- 
perty of  the  feud  or  fee :  and  the  grantee,  who  had  only  the 
use  and  possession,  according  to  the  terms  of  the  grant,  was 
styled  the  feudatory  or  vasal  (4),  which  was  only  another  name 

^  9  Hen.  III. 


(4)  A  satisfactory  derivation  of  this  word  has  long  beea  panting,  which 
is  entirdy  omitted  in  Spelman's  Glossaiy.  Meyer  suggests  one,  which  is 
at  least  pUuinble.    The  word  **  geseH,**  he  says,  m  Dutch  and  German 
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far  the  tenant  or  bolder  of  the  lands ;  though,  on  account  of 
the  prgudices  which  we  have  justly  conceived  agauist  the 
doctrines  that  were  afterwards  grafted  on  this  system,  we  now 
use  the  word  vasai  opprobriously,  as  s]mon3rmous  to  slave  or 
bondman.  The  manner  of  the  grant  was  by  words  of  gra-» 
tuitous  and  pure  donation,  dedi  et  concessi ;  which  are  still  the 
operative  words  in  our  modem  infeodations  or  deeds  of 
feofiment  This  was  perfected  by  the  ceremony  of  corporal 
investiture,  or  open  and  notorious  delivery  of  possession  in 
the  presence  of  the  other  vasals  ;  which  perpetuated  among 
them  the  aera  of  the  new  acquisition,  at  a  time  when  the  art 
of  writing  was  very  little  known :  and,  therefore,  the  evidence 
of  property  was  r^iosed  in  the  memory  of  the  neighbourhood; 
who^  in  case  of  a  disputed  title,  were  afterwards  called  upon 
to  decide  the  difference,  not  only  according  to  external  proofs, 
adduced  by  the  parties  litigant,  but  also  by  the  internal  testis 
mony  of  their  own  private  knowledge. 

Besides  an  oath  of /ealtyj  or  profession  of  faith  to  the  lord, 

which  was  the  parent  of  our  oath  of  allegiance  (5),  the  vasal 

or  tenant  upon  investiture  did  usually  homage  to  his  lord; 

"  openly  and  humbly  kneeling,  being  ungirt,  uncovered,  and 

[  54  ]    holding  up  his  hands  both  together  between  those  of  the  lord, 

dgnifies  "  companion."  Tacitus,  we  know,  has  described  the  first  rude 
appearances  of  the  relation  of  lord  and  vasal  under  the  notion  of  com- 
paoionship;  bat  his  terms,  comitet  and  coniiiattu,  were  necessarily  aban- 
doned for  this  purpose,  when  they  became  applied,  which  was  very  early, 
to  designate  public  officers  and  public  charges,  the  governors  of  districts, 
and  the  districts  themselves.  But  it  ia  obvious  that  these  must  have  been 
secondary  meanings,  that  before  comet  signified  a  count,  or  comUaiut  a 
county,  they  must  have  signified  companion  and  companionhood;  and  we 
know  that  the  first  counts  were  what  we  should  now  call  vasals  of  the 
monarch.  When,-  however,  the  secondary  meaning  superseded  the  first,  it 
seems  not  improbable  that  the  original  term  mig|it  be  latinized  into 
guasaUuSf  or  vtuaUut,  Etprit,  Origmef  et  Progret  des  InttiiutUms  Jtidici" 
aires,  vol.i.  p.  144. 

It  is  dangerous  for  a  person  whose  knowledge  is  so  superficial  as  mine 
to  peculate  in  etymology,  and  this  is  not  the  place  to  speculate  at  length 
on  such  points;  but  I  seem  to  see  a  general  relation,  confirming 
Meyer's  theory,  between  geteil,  and  "ghetind,**  family;  gasindus,  a  domestic 
servant ;  guattaldut,  gtutaldus,  guasUddo,  steward,  -or  major  domo* ;  ga»- 
taidiuif  whote  Office  Spelman  likens  to  that  of  oar  sheriff  dr 
atguatU,  and  other  words  of  the  same  family. 

(^  SeierVoLI.  p.96^. 
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who  sate  before  him ;  ana  there  profewng^  that  <<  he  did  be* 
^  come  his  many  from  th^'day  Ibrdi,  *of  life  and  limb  and 
**  earthly  hoiunir ;"  and  then  he  received  a  kiss  from  his  lord'. 
Which  ceremony  was  denominated  hcfmagittm,  or  manhood^  by 
the  feudists,  from  the  stated  form  of  words,  devenio  vester  homo^. 

WHEif  the  tenant  had  thus  professed  himself  to  be  the 
man  of  his  superior  or  lord,  the  next  consideration  was  con- 
cerning the  servicBy  which,  as  such,  he  was  bound  to  render, 
in  recompense  for  the  land  that  he  held.  This,  in  pure, 
proper,  and  original  feuds,  was  only  twofold ;  to  follow,  or 
do  wit  to,  the  lord  in  his  courts  in  time  of  peace ;  and  in  his 
armies,  or  warlike  retinue,  when  necessity  called  him  to  the 
field.  The  lord  was,  in  early  times,  the  legislator  and  judge 
over  all  his  feudatories :  and,  therefore,  the  vasals  of  the  in- 
ferior lords  were  bound  by  their  fealty  to  attend  their  do- 
mestic courts  baron  ^,  (which  were  instituted  in  every  manor 
or  barony,  for  doing  speedy  and  effectual  justice  to  all  the 
tenants,)  in  order  as  well  to  answer  such  complaints  as  might 
be  alleged  against  themselves,  as  to  form  a  jury  or  homage 
for  the  trial  of  their  fellow-tenants :  and  upon  this  account, 
in  all  the  feodal  institutions  both  here  and  on  the  continent, 
they  are  distinguished  by  the  appellation  of  the  peers  of  the 
court;  pares  eurtis,  or  pares  curiae.  In  like  manner  the  ba^ 
rons  themselves,  or  lords  of  inferior  districts,  were  denomi- 
nated peers  of  the  king's  court,  and  were  bound  to  attend 
him  upon  summons,  to  hear  causes  of  greater  consequence 
in  the  king's  presence,  and  under  tiie  direction  of  his  grand 
justiciary ;  till  in  many  countries  the  power  of  that  officer 
was  broken  and  distributed  into  other  courts  of  judicature, 
the  peers  of  the  king's  court  still  reserving  to  themselves  (in 
almost  every  feodal  government)  the  right  of  appeal  from  C  55  3 
those  subordinate  courts  in  the  last  resort.      The  military 

*  Utt  §  85.  to  remark,  in  conflrmation  of  this  ob-  ' 

f  It  WW  aa  olwcnaUoo  of  Dr.  Ar-  serration,  that  in  one  of  our  antieiit 

buthnot,  that  tradition  was  no  where  juTenilc  pastimes  (the  king  I  am  or 

praserrcd   so   pure  and   incorrupt  as  bmtUmda  of  JuKus  FdUui,  Onomtuiic, 

aBmaog  cfaiktoen,    whose    games    and  /.  9.  c.  7.)  the  ceremoMes  and  language 

plajs  are   delivered  down    inrariably  of  feodal  homage  are  prcsenred  with 

firom  one  generation  to  another.     (War-  gfeat  eiactness. 
burton's  notes  on  Pope,  tL  1S4.  8^)        f  fgud*  U  8.  1. 65. 
It  will  not,  I  hope,  be  though  pieiile 
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branch  of  service  consisted  xn  atlaading  the  lord  to  the  wars, 
if  called  upon,  with  sucli  a. retinue,  .and  for  such  a  number  of 
days,  as  were  stipulated  at  the  first  donation,  in  proportion  to 
the  quantity  of  the  land. 

At  the  first  introduction  of  feuds,  as  they  were  gratuitous, 
so  also  they  were  precarious,  and  held  at  the  will  of  the  lord**, 
who  was  then  the  sole  judge  whether  his  vasal  performed  his 
services  faithfully.  Then  they  became  certain  for  one  or 
more  years.  Among  the  antient  Germans  they  continued 
only  from  year  to  year :  an  annual  distribution  of  lands  being 
made  by  their  leaders  in  their  general  councils  or  assemblies'. 
This  was  professedly  done,  lest  their  thoughts  should  be 
diverted  from  war  to  agriculture ;  lest  the  strong  should  en- 
croach upon  the  possessions  of  the  weak ;  and  lest  luxury  and 
avarice  should  be  encouraged  by  the  erection  of  permanent 
houses,  and  too  curious  an  attention  to  convenience  and  the 
elegant  superfluities  of  life.  But,  when  the  general  migration 
was  pretty  well  over,  and  a  peaceable  possession  of  the  new- 
acquired  settlements  had  introduced  new  customs  and  man- 
ners ;  when  the  fertility  of  the  soil  had  encouraged  the  study 
of  husbandry,  and  an  afiection  for  the  spots  they  had  culti- 
vated began  naturally  to  arise  in  the  tillers;  a  more  permanent 
degree  of  property  was  introduced,  and  feuds  began  now  to 
be  granted  for  the  life  of  the  feudatory  ".  But  still  feuds 
were  not  yet  hereditary ;  though  frequently  granted,  by  the 
favour  of  die  lord,  to  die  children  of  the  former  possessor ; 
till  in  process  of  time  it  became  unusual,  and  was,  therefore, 
thought  hard,  to  reject  the  heir,  if  he  were  capable  to  perform 
the  services  ^ ;  and  therefore  infants,  women,  and  professed 
Z  ^^  1  monks,  who  were  incapable  of  bearing  arms,  were  also  in- 
capable of  succeeding  to  a  genuine  feud.  But  the  heir,  when 
admitted  to  the  feud  which  his  ancestor  possessed,  used  gene- 
rally to  pay  a  fine  or  acknowledgment  to  the  lord,  in  horses, 

h  Feud,  1 1.  I.  1.  *<  not  singulot,  geniibus  cognoHonibusque 

'  Thus  Tacitus :   {de  nior.   Germ,  c.  "  hominum  fut  una  coierint,  qwintum 

26. )  "  0^  ab  unhersis  per  vices  occw  "  et    quo    loco    visum  est^   agri    attri" 

'* pantw;  arva per  annot mutant,**  And  **  buurU,  atque  anno  post  alio  transif 

Oesar  yet  more  fully :   {de  bell.  Gall,  *<  cogunt,** 
1. 6.  c.  23.)  **  Nique  quitquam  agri  mo-         ^  Feud,  I,  I,  t,  1. 
**  dum  certum  aut  fines  habet  jtrojtrios ;         '  Wright,  14. 
'*  sed  magitirahtt  ac  princijieSf  in  an- 
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furmS)  money,  and  the  Vke^  ■t^Sn.saA.Tm^wai  of  the  feud: 
which  was  called  a  relief  because  it  raised  up  and  re-established 
the  inheritance,  or  in  the  worcb  ^pf  tbe  feodal  writers,  ^^  in* 
*^  certam  et  caducam  hereditatem  relevabatJ'*  This  reUef  was 
afterwards,  when  feuds  became  absolutely  hereditary,  con* 
tinued  on  the  death  of  the  tenant,  though  the  original  found- 
ation of  it  had  ceased. 

For  in  process  of  time  feuds  became  by  degrees  to  be  uni« 
Tersally  extended  beyond  the  life  of  the  first  vasal,  to  his  sons^ 
or  perhaps  to  such  one  of  them  as  the  lord  should  name ; 
and  in  this  case  the  form  of  the  donation  was  stricdy  observed: 
for  if  a  feud  was  given  to  a  man  and  his  sons^  all  his  sons 
succeeded  him  in  equal  portions :  and,  as  they  died  ofi^  their 
shares  reverted  to  the  lord,  and  did  net  descend  to  their 
children,  or  even  to  the  surviving  brothers,  as  not  being 
specified  in  the  donation".  But  when  such  a  feud  was 
given  to  a  man  and  his  heirs^  in  general  terms,  then  a  more 
extended  rule  of  succession  took  place;  and  when  the  feudatory 
died,  his  male  descendants  in  irifinitum  were  admitted  to  thef 
succession.  When  any  such  descendant,  who  thus  had  suc- 
ceeded, died,  his  male  descendants  were  also  admitted  in  the 
first  place ;  and,  in  defect  of  them,  such  of  his  male  collateral 
kindred  as  were  of  the  blood  or  \meage  of  the  first  feudatory, 
:but  no  others.  For  this  was  an  unalterable  maxim  in  feodal 
succession,  that  '*  none  was  capable  of  inheriting  a  feud,  but 
**  such  as  was  of  the  blood  of,  that  is,  lineally  descended 
**  from,  the  first  feudatory  ".*'  And  the  descent,  being  thus 
confined  to  males,  originally  extended  to  all  the  males  alike ; 
all  the  sons,  without  any  distinction  of  primogeniture,  suc- 
ceeding to  equal  portions  of  the  father's  feud.  But  this  being 
found  upon  many  accounts  inconvenient,  (particularly  by  di- 
viding the  services,  and  thereby  weakening  the  strength  of 
the  feodsX  union,)  and  hoTwrary  feuds  (or  titles  of  nobility)  [  57  ] 
being  now  introduced,  which  were  not  of  a  divisible  nature, 
but  could  only  be  inherited  by  the  eldest  son  ** ;  in  imitation 
of  these,  military  feuds  (or  those  we  are  now  describing) 
began  also  in  most  countries  to  descend,  acccording  to  the 
isame  rule  of  primogeniture,  to  the  eldest  son,  in  exclusion  of 
all  the  rest  P.  . 

»  Wright,  17.         "/Wd.  18S.      -•  JPtfwd.f.  f.55.        »  Wtl^ilSi.   - 
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Other  qualities  of  fiadf  were,  <&at  the  feudatory  could 
not  aliene  or  dispose  of  lys  feud;  ndther  could  he  exchange, 
nor  yet  mortgage,  nor  e?en' demise  it  by  will,  without  the 
consent  of  the  lord  \  For  the  reason  of  conferring  the  feud 
being  the  personal  abilities  of  the  feudatory  to  serve  in  war, 
it  was  not  fit  he  should  be  at  liberty  to  transfer  this  gift,  either 
from  himself  or  from  his  posterity,  who  were  presiuned  to  in- 
herit his  valour,  to  others  who  might  prove  less  able.  (6)  And, 
as  the  feodal  obligation  was  looked  upon  as  reciprocal,  the 
feudatory  being  entitled  to  the  lord's  protection,  in  return  for 
his  own  fealty  and  service ;  therefore,  the  lord  could  no  more 
transfer  his  seignory  or  protection  without  consent  of  his 
Vasal,  than  the  vasal  could  his  feud  without  consent  of  his 
lord ' :  it  being  equally  unreasonable,  that  the  lord  should 
extend  his  protection  to  a  person  to  whom  he  had  exceptions, 
and  that  the  vasal  should  owe  subjection  to  a  superior  not  of 
his  own  choosing. 

These  were  the  principal,  and  very  simple,  qualities  of 
•the  genuine  or  original  feuds;  which  were  all  of  a  military 
nature,  and  in  the  hands  of  military  persons:  though  the 
feudatories,  being  under  frequent  incapacities  of  cultivating 
and  manuring  their  own  lands,  soon  found  it  necessary  to 
commit  part  of  them  to  inferior  tenants ;  obliging  them  to 
such  returns  in  service,  com,  cattle,  or  money,  as  might 
enable  the  diief  feudatories  to  attend  their  military  duties 
without  distraction :  which  returns,  or  reditm^  were  the  ori- 
ginal df  rents,  and  by  these  means  the  feodal  polity  was 
greatly  extended ;  these  inferior  feudatories  (who  held  what 
are  called  in  the  Scots  law  "  rere-fie£*')  being  under  similar 
C  58  ]  obligations  of  fealty,  to  do  suit  of  court,  to  answer  the  stqNi- 
lated  renders  or  rent-service,  and  to  promote  the  welfare  of 
their  immediate  superiors  or  lords '.  But  this  at  the  same  time 
demolished  the  antient  simplicity  of  feuds;   and  an  inroad 

'J  Wright,  29.  '  Ibid,  30.  •  DntL  «0. 

(6)  When  a  feud  had  descended  on  any  one,  the  restraint  on  alienation 
went  a  step  farther,  and  he  was  not  allowed  to  alien  without  the  consent 
of  the  next  collateral  heir ;  for  though  the  law  trusted  an  ancestor  with 
the  interest  of  his  own  immediate  descendants,  yet  it  would  not  allow  Iffin 
to  prejudice  the  diitiiict,  -though  remote,  interest  in  the  denatioo  whkh 
ti»innrt  riaWartil  JwJritta.  ^^Wdght  dblSiriMs,  ie7. 
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being  once  made  upon  their  consdtation,  it  subjected  them 
ill  a  course  of  time,  to  great  varieties  and  innovations.  Feud^ 
b^[an  to  be  bought  and  sold,  and  deviations  were  made  from 
the  old  fundamental  rules  of  tenure  and  succession;  which 
were  held  no  longer  sacred,  when  the  feuds  themselves  no 
longer  continued  to  be  purely  military.  Hence  these  tenures 
began  now  to  be  divided  into  Jeoda  propria  et  impropriaj 
proper  and  improper  feuds ;  under  the  former  of  which  di- 
visions were  comprehended  such,  and  such  only,  of  which  we 
have  before  spoken ;  and  under  that  of  improper  or  derivative 
feuds  were  comprized  all  such  as  do  not  &11  within  the  other 
description;  such,  for  instance,  as  were  originally  bartered 
and  sold  to  the  feudatory  for  a  price;  such  as  were  held  upon 
base  or  less  honourable  services,  or  upon  a  rent,  in  lieu  of 
military  service ;  such  as  were  in  themselves  alienable,  with- 
out mutual  licence ;  and  such  as  might  descend  indifierendy 
either  to  males  or  females.  But,  where  a  difierence  was  not 
expressed  in  the  creation,  such  new  created  feuds  did  in  all 
respects  follow  the  nature  of  an  original,  genuine,  and  proper 
leudt. 

But  as  soon  as  the  feodal  system  came  to  be  considered  in 
the  light  of  a  civil  establishment,  rather  than  as  a  military 
plan,  the  ingenuity  of  the  same  ages,  which  perplexed  all 
theology  with  the  subtilty  of  scholastic  disquisitions,  and  be- 
wilder^ philosophy  in  the  mazes  of  metaphysical  jargon, 
began  also  to  exert  its  influence  on  this  copious  and  fruitful 
subject :  in  pursuance  of  which,  the  most  refined  and  oppres- 
sive consequences  were  drawn  from  what  originally  was  a  plan 
of  simplicity  and  liberty,  equally  beneficial  to  both  lord  and 
tenant,  and  prudently  calculated  for  then*  mutual  protection 
and  defence.  From  this  one  foundation,  in  difierent  countries  of 
Europe,  very  dififerent  superstructures  have  been  raised :  whi^ 
efiect  it  has  produced  on  the  landed  property  of  England  will 
appear  in  the  foUowipg  chapters.  (7) 

'  Feud.  2.  f.  7. 


(7)  upon  the  tubject  of  ilie  feudal  syitem,  its  rise  and  deeline,  iti  spiriv 
and  the  comparative  evils  and  benefits  of  which  it  was  the  cause,  I  cannot 
do  better  ^ep  idef  the  reader  to  Mr^  UaUam's  masteriy  dtfQointioiw 
Mid.  Afiai,  ch.  9.  partf. 
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CHAPTER    THE  FIFTH. 


OF  THE  ANTIENT  ENGLISH  TENURES. 


TN  this  chapter  we  shall  take  a  short  view  of  the  antient 
tenures  of  our  English  estates,  or  the  manner  in  which 
lands,  tenements,  and  hereditaments,  might  have  been  holden, 
as  the  same  stood  in  force,  till  the  middle  of  the  last  century. 
In  which  we  shall  easily  perceive,  that  all  the  particularities, 
all  the  seeming  and  real  hardships,  that  attended  those 
tenures,  were  to  be  accounted  for  upon  feodal  principles 
and  no  other;  being  iruits  of,  and  deduced  from,  the  feodal 
policy. 

Almost  all  the  real  property  of  this  kingdom  is,  by  the 
policy  of  our  laws,  supposed  to  be  granted  by,  dependent 
upon,  and  holden  of,  some  superior  lord,  by  and  in  con- 
sideration of  certain  services  to  be  rendered  to  the  lord  by 
the  tenant  or  possessor  of  this  property.  The  thing  holden 
is  therefore  stiled  a  tenement,  the  possessors  thereof  tenants, 
and  the  manner  of  their  possession  a  tenure.  Thus  all  the 
land  in  the  kingdom  is  supposed  to  be  holden,  mediately  or 
immediately,  of  the  king,  who  is  stiled  the  lord  paramount,  or 
above  all.  Such  tenants  as  held  under  the  king  immediately, 
when  they  granted  out  portions  of  their  lands  to  inferior 
persons,  became  also  lords  with  respect  to  those  inferior 
persons,  as  they  were  still  tenants  with  respect  to  the  king ; 
and,  thus  partaking  of  a  middle  nature,  were  called  mesne,  or 
middle,  lords.  So  that  if  the  king  granted  a  manor  to  A, 
and  he  granted  a  portion  of  the  land  to  B,  now  B  was  said 
C  60  ]  ^  hold  of  A,  and  A  of  the  king ;  or  in  other  words,  B  hdid 
his  lands  immediately  of  A,  but*  mediatdy  of  the  king. 
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The  king  therefore  was  stiled  lord  paramount ;  A.  was  both 
teiutnt  and  lor^  or  was  a  mesne  lorcU  and  B.  was  called 
Miant  paruvailj  or  the  lowest  tenant ;  being  he  who  was 
supposed  to  make  avail,  or  profit  of  the  land  \  In  this  man- 
ner are  all  the  lands  of  the  kingdom  holden,  which  are  in  the 
hands  of  subjects :  for,  according  to  Sir  Edward  Coke  \ 
in  the  law  of  England,  we  have  not  properly  allodium  j  which, 
we  have  seen  S  is  the  nam^  by  which  ib^  feudists  abroad 
distinguish  such  estates  of  the  subject,  as  are  not  holden  of 
any  superior.  So  that  at  the  first  glance  we  nuiy  observe, 
that  our  lands  are  dther  plainly  feuds,  or  partake  very 
strongly  of  die  feodal  nature. 

All  tenures  being  thus  derived,  or  supposed  to  be  derived, 
fi*om  the  king,  those  that  held  immediately  under^  him,  in 
right  of  his  crown  and  dignity,  were  called  his  tenants  in 
capite^  or  in  chief;  which  was  the  most  honourable  species 
of  tenure,  but  at  the  same  time  subjected  the  tenants  to 
greater  and  oiore  burthensome  services,  than  inferior  tenures 
did ''.  This  distinction  ran  through  all  the  different  sorts  ai 
tenure,  of  which  I  now  proceed  to  give  an  accounts 

.  J.  There  seem  to  have  subusted  among  our  ancestors 
fi>ur  principal  species  of  lay  tenures,  to  which  all  others  ifiay 
be  reduced :  the  grand  cnteriei  o£  which  were  the  natures  of 
the  several  services  or  renders,  that  were  due  to  the  lords 
firom  their  tenants.  The  services,  in  respect  of  their  quality, 
were  either  ^^^  or  base  services ;  in  respect  of  thek  quantity 
and  the  time  of  exacting  them,  were  either  certain  or  uncer* 
tain.  'Free  services  were  such  as  were  not  unbecoming  the 
character  oS  a  soldier  or  a  fi'eeman  to  perform ;  as  to  serve 
under  his  lord  in  ihe  wars,  to  pay  a  sum  of  money,  and  the  [  61  ] 
Uke.  Base  services  were  such  as  were  fit  only  for  peasants 
or  persons  of  a  servile  rank ;  as  to  plough  the  lord's  land,  to 
make  his  hedges,  to  carry  out  his  dung,  or  other  mean  em- 
ployments.    The  certain  services,  whether  free  or  base,  were 

*  8  Inst  296.  the  imperitl  citiet,  j^  whidi  hdd  di- 

^  Co.Litt.i.  rectly  from  the  emperor,  are  called  the 

'  peg9  47.  tmmeiiiffl«  states  of  the  empire;  a&o«ber 

'  .Id  the  OcRnanic  eooadtutimi,  the  landholders  being  denominated  medial^ 

dcebin,  the  bnbopa,  the  tecukr  princes,  onai.     M^  Uli.  Iiist.imii.  •!• 
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fiudi  as  vfere  stiiited  in  quantity,  and  could  not  be  exceeded 
4m  any  pretence^  as,  to  pay  a  stated  annual  rent,  or  to  plough 
«ttch  a  field  for  three  days.  The  uncertain  depended  upon 
unknown  contingencies^  as,  to  do  militaiy  service  in  person, 
or  pay  an  assessment  in  lieu  of  it,  when  called  upon ;  or  to 
wind  a  horn  whenever  the  Scots  invaded  the  realm ;  which 
are  free  services :  or  to  .do  whatever  the  lojd  should  com- 
mand-; which  is  a  base  ch*  villeia  service. 

From  the  various  .combinations  of  these  services  have 
urisen  the  four  lands  of  Uy  tenure  which  subsisted  in  Eng- 
land till  the  middle  of  last  century :  and  three  of  which  sub- 
sist to  this  day.  Of  these  Bracton  (who  wrote  under  Henry 
the  third)  seems  to  give  the  cleai-est  and  most  compendious 
account,  of  any  author  aatient  or  modern^;  of  which  the 
following  is  the  outline  or  abstract  ^.  ^*  Tenements  are  of 
"  two  kinds,  Jrank'4enem€nt  and  villenage.  And,  of  frank- 
<^'  tenements,  some  are  held  freely  in  consideration  of  homage 
**  and  knighirservice ;  others  in  Jree  socage  with  the  service 
*^  of  feaky  only."  And  jagainS  ^  of  villeni^es  some  are 
^^  pure,  and  others  privileged.  He  that  holds  in  pure  ville- 
**  nage  shall  do  whatever  is  commanded  him,  and  always  be 
^^  bound  to  an  uncertain  service.  The  other  kind  of  vil- 
^  lenage  is  called  villein-socage  ;  and  these  villein  socmen  do 
^<  villein  services,  but  such  as  are  certain  and  determined." 
Of  which  tlie  sense  seems  to  be  as  follows:  first,  where  the 
service  was  free  but  uncertaiyi^  as  military  service  with  ho- 
xnage,  that  tenui'e  was  called  the  tenure  in  chivalry,  per  ser^ 
C  62  3  vUium  miUtare,  or  by  knight-service.  Secondly,  where  the 
service  was  not  oiAyfree  but  also  certain^  as  by  fealty  (xily,  by 
vent  and  fealty,  Sfc.  thi^  tenure  was  balled  liberum  socagium^ 
or  firee  socage.  These  were  the  only  free  holdings  or  lene- 
mei^ls^  the  others  were  viUenous  or  servile,  as  thirdly^  where 
the  service  was  base  in  its  nature,  and  uncertain  as  to  time 


*  /.  4.  «r.  1.  c.  28.  furwilegiatum.     Qui  tenet  in  pwro  taff«- 

'  Tenementorum  aiiud  liberum,  aliud  nagio  Jadet    quicfuid  ei    praecq)ium 

viMenagifum.     Item,  lUerorum  aUud  te-  Juerit,  et  temper  tenebitur  ad  incerta, 

mhtr  libere  pro  homagio  ei  tenritio  miti-  Aliud  genut  viilenagii  dicihtr  villanum 

imrif  aUud  in  iibero  Mcagio  cum  fiddir  socagiumf  et  hujutmodi  vUtam  $9cmuuuii 

taU  Uaaum>»  %  1.  —  viUcma  faduia  tervUia,  ted  cerlm,  §i 

>  FiOemaghrum  &Hud  purum,  tdittd  dittermintUmf  §& 
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and  quantity,  the  tenure  was  purum  viUenagium^  absolute  or 
pure  villenage.  Lastly,  where  the  senrioe  was  base  in  its 
nature,  but  reduced  to  a  certainty^  this  was  still  villenage,  but 
distinguished  from  the  other  by  the  name  of  privileged  ville- 
nage, villenagium  privilegiaivm  ;  or  it  might  be  still  called 
socage  (from  the  certainty  of  its  services),  but  degraded  by 
their  baseness  into  the  inferior  title  of  viUanum  socagiumj  vil- 
lein-socage.  (1) 

I.  The  first,  most  universal,  and  esteemed  the  most  ho- 
nourable species  of  tenure,  was  that  by  knight-service,  called 
in  Latin  serviiitan  militare ;  and  in  Law  French,  chivalry^  or 
service  de  chivcder^  answering  to  the  fief  d*haubert  of  the  Nor- 
mans ^  which  name  is  expressly  given  it  by  the  Mirrour '.  (2) 
This  difiered  in  very  few  points,  as  we  shall  presently  see, 
from  a  pure  and  proper  feud,  being  entirely  military  and  the 
genuine  efiect  of  the  feodal  establishment  in  England.  To 
make  a  tenure  by  knight  service,  a  determinate  quantity  of 
land  was  necessary,  which  was  called  a  knight's  fee,  feodum 
militare ;  the  measure  of  which  in  8  Edw.  I.  was  estimated 

h  Spelm.  Glou.  219.  ^  c.2.  (87. 


(1)  The  passage  on  villenage  in  Bracton  is  not  accurately  cited,  but  so 
fiir  as  regards  pure  viilenage  the  sense  is  fiurly  enough  given :  as  to  the 
other  branch  the  passage  stands  thus  in  the  original :  Est  etmm  aHud  genui 
vilienagn  quod  tenetur  de  domino  R^ge  \  conquestu)  Angliae,  quod  diciiur 
Soeagium  tiOamm^  et  ^^juod  est  villenagium^  ted  tamen  ptivUegiatum. 
Hahent  iiaque  tcnentes  de  dominids  Domini  Regis  tale  privilegium,  quod  d 
glebd  amoveri  turn  debent,  quamdiu  veUni  et  potntU  facere  debitum  ser^ 
«i/sinN,  et  hujutmodi  vUlaui  Moknumm  propria  dicuntur  glebee  ascriptidi. 
ViBana  autem  faoiuid  MerMa^  sed  certa  et  determmata.  All  villein  socmen, 
thcrefiMrey  were  originally  tenanti  in  antient  demesne.   See  post,  p.  98. 

^8)  Sir  M.Wright  cites  from  Loyseau  Trait^  des  Seigneiiries,  156,  157, 
the  following  rational  explanation  of  the  fief  d'haubert :  Les  Seigneurs  des 
Baronmes  se  sont  appellex  Hauts  Barons,  cu  hauts  Bers,  car  il  est  Inen  cer^ 
tan  que  Ber  et  Baron  est  mesme  chose.  Et  Rout  Beret  Haut  Baron  soni 
eon/ondus  eomme  st^notdmes  et  de  Ih  sans  dotUe  originairement  a  estre  dit  le 
Jtrf  de  Hautbert.  Mais  pour  ce  que  le  Haut  Ber  ou  Seigneur  de  Jief  de  Haut^ 
hert  estoit  tenu  servir  le  Boy  en  guerre  avec  armes  pleins,  et  eonsequemment 
snee  Parme  du  corps,  qui  esttnt  lors  la  cotte  de  Mailles,  deldest  venu  que 
eest  arme  a  esU  appeUcK  Hauber,  ou  HatAergeon,  dont  d  succession  de  temps 
est  advenu  que  le  fefde  Hauber  a  est^pris  pour  toute  espkce  de  fief*  ^^ont  le 
seigneur  mik  tmsu  servir  le  Roy  avec  le  Hauber,  ou  Haubergsosu  Wrigbtt  145. 

r  2 


62  TH£  RIGHTS  Book  II. 

at  twelve  ploughlands  %  and  its  value  (though  it  varied  with 

the  times  0  in  the  reigns  of  Edward  I.  and  Edward  II.™  was 

stated  at  20/.  per  annum.  (3)      And  he  who  held  this  proN- 

portion  of  land  (m'  a  whole  fee)  by  knight-service,  was  bound 

to  attend  hb  lord  to  the  wars  for  forty  days  in  every  year,  if 

called  upon  " ;  which  attendance  was  his  reditus  or  return, 

bis  rent  or  service  for  the  land  he  daimed  to  hold.      If  be 

held  only  half  a  knight's  fee,  he  was  only  bound  to  attend 

[  68  3     twenty  days,  and  so  in  proportion  ^.     And  there  is  reason  to 

^)prehend,  that  this  service  was  the  whole  that  our  ancestors 

meant  to  subject  themselves  to ;  the  other  fruits  and  conse- 

■  quences  of  this  tenure  being  fraudulently  superinduced,  as 

.die  regular  (though  unforeseen)  appendages  of  the  feodal 

system* 

This  tenure  of  knight^service  had  all  the  marks  of  a  strict 
and  regular  feud ,  it  was  granted  by  words  of  pure  donation, 
dedi  et  concessit;  was  transferred  by  investiture  or  delivering 
corporal  possession  of  the  land,  usually  called  livery  of  seisin ; 
and  was  perfected  by  homage  and  fealty.     It  also  drew  after 

^  Patch,  SEdw.I.     Co.Litt.69.  morand*  Scacdu  36.  prefixed  to  May- 

^  2  Inst. 596.  nard's  year  book,  £dw.  IL 
^  Stat.  Westm.  1.   c.  36.     Sut.  de        o  Litt.  $95. 
malic.  1  Edw.II.     Co.Litt.  69.  9  Co.  Litt.  9. 

"  See  write  for  this  purpoee  io  1/e- 


(3)  Upon  the  questions  of  the  extent  and  value  of  a  knight's  fee  there 
are  many  opinions,  and  it  seems  hardly  possible  in  the  present  day  to  ar- 
xhre  at  any  certainty.  Vi^th  regard  to  the  value,  it  varied  undoubtedly; 
but  it  can  hardly  be  said  to  have  varied  **  t^ith  the  times/'  if  the  writs,  as 
cited  by  lord  Coke,  S  Inst.  596.  can  be  depended  upon.  The  fluctuation 
in  them  is  so  uncertain  and  extraordinary,  that  it  cannot  be  accountad  for 
by  any  change  in  the  times.  With  regard  to  the  extent  we  can  have  no 
hesitation  in  assenting  to  the  doctrine,  that  it  varied  with  the  goodness  of 
the  land;  at  the  same  time  die  measure  m%ht  be  the  same,  as  twelve 
pk>ugh4ands  of  rick  soil  would  contain  a  less  space  than  the  same  number 
in  a  Uglier  and  less  productive  soiL  There  might,  therefore,  be  always  the 
name  number  of  ploughlands,  though  the  number  of  acres  might  vary ;  nor 
is  it  at  all  bconsistent  with  this,  that  there  might  be  i^[^>endant  to  the 
idough  land,  wood,  meadow,  and  pasture;  for  the  arable  land  was  the  piio- 
cipal  tlnng  conndered  in  all  andknt  agricnltore ;  wood^  mtelowi  and  pas* 
tore^  wtfe  appendages,  ftinuihing  the  eitovm  and  botes  of  the  tenaat  of 
tfaewdilelMMi. 
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it  these  seven  %its  and  consequences,  as  inseparably  incident 

to  the  tenore  m  diivahy ;    viz.   aids,   relief,   primer  seiski, 

wardship,   marriage,   fines   for  alienation,  and   escheat :»  all 

which  I  shall  endeavour  to  explain,  and  shew  to  be  of  feodal  • 

original. 

1.  Aids  were  originally  mere  benevolences  granted  by  the 
tenant  to  his  lord,  in  times  of  difficulty  and  distress*^  (4);  but 
in  process  of  time  they  grew  to  be  conmdered  as  a  matter  of 
r^t,  and  not  of  discretion.  These  aids  were  principally 
three ;  first,  to  ransom  the  lord's  person  if  taken  prisoner ;  a 
necessary  consequence  of  the  feodal  attachment  and  fidelity : 
insomuch  that  the  n^Iect  of  doing  it,  whenever  it  was  in  the 
vasal's  power,  was  by  the  strict  rigour  of  the  feodal  law  an 
absolute  forietture  of  his  estate^  Secondly,  to  make  the  lord's 
eldest  son  [and  heir  apparent]  a  knight ;  a  matter  that  was 
formerly  attended  with  great  ceremony,  pomp,  and  expence« 
This  aid  could  not  be  demanded  till  the  heir  was  fifteen  .years 
old,  or  capable  of  bearing  arms  * :  the  intention  of  it  being  to 
breed  up  the  eldest  son  and  heir  apparent  of  the  seigniory,  to 
deeds  of  arms  and  cluvalry,  for  the  better  defence  of  the. 
nation.  Thirdly,  to  marry  the  lord's  eldest  daughter,  by 
giving  her  a  suitable  portion :  for  daughters'  portions  ware  in 
those  days  extremely  slender,  few  lords  being  able  to  save 
much  out  of  their  income  for  this  purpose ;  nor  could  they  [  64  ] 
acquire  money  by  other  means,  being  wholly  conversant  in 
matters  of  arms ;  nor,  by  the  nature  of  their  tenure,  could  they 
charge  their  lands  with  this  or  any  other  incumbrances.  (5) 

«  Arngmajhrni  de  graHa^  §i  mmde        '  Feud.  1.9.  f.34. 
Jmet'^€wmdep§ndeant  a  gratia  Unem^        ■  S  Itut.  33S. 
imm^  €t  nan  ad  vobuUmtem  dommormn. 
BnctOB,  1.8.  tr.U  C.16.  §8.  . 

(4)  The  passage  in  Braeton  is  stronger  than  appears  by  the  part  dtedi 
*'  qmof  quidem  auxiRmfiunt  de  gratid  et  mon  de  jure,  et  pro  necestitaie  ei  an- 
Sg€niid  domim  capiUdit.  Nimquam  igUur  exigUur  atut/nim,  nm  pnecedai 
mc€$MUtt,  nee  tenetw  aUqm$  ad  kujutnukB  awnlkim  prcBitafuktmy  mti  eg  in^ 
dignHd  domim  tm  oafiHiditi  et  ex  eo  qnod  ett  Uber  homo  nmt.** 

(5)  This,  by  the  statute  West.  1.  c.36^  could  not  be  demanded  till  she 
was  seven  years  of  age ;  after  hafing  received  these  aidsy  there  was  no  re» 
Bsedy  to  conpd  the  lord  to  perform  dM  acts  for  which  they  were  bestowed ; 
Iwt  if  be  lyed  without  marrying  his  doiig^tflP,  she  nught  by  the  same  sCa^ 
tttte  recover  from  his  executors  the  aayouiit  ef  the  md^ 

T   $ 
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From  bearing  their  propordop  to  these  aids,  vp  rank  or  pro- 
fession was  exempted :  and  therefore  even  the  monasteries,  tili 
the  time  of  their  dissolution,  OMitributed  to  the  knighting  of 
their  founder's  male  heir  (of  whom  their  lands  were  holden)^ 
and  the  marriage  of  his  female  descendants  ^  And  one  cannot 
but  observe  in  this  particular  the  great  resemblance  which  the 
lord  and  vasal  of  the  feodal  law  bore  to  the  patron  and  client 
of  the  Roman  republic ;  between  whom  also  there  subsisted 
a  mutual  fealty,  or  engagement  of  defence  and  protection. 
For,  with  regard  to  the  matter  of  aids,  there  were  three 
which  were  usually  raised  by  the  client;  viz.  to  marry  the 
patron's  daughter ;  to  pay  his  debts ;  and  to  redeem  his  per* 
son  from  captivity".  (6) 

But  besides  these  antient  feodal  aids,  the  tyranny  of  lords 
by  degrees  exacted  more  and  more :  as,  aids  to  pay  the  lord's 
debts,  (probably  in  imitation  of  the  Romans,)  and  aids  to 
enable  him  to  pay  aids  or  reliefi  to  his  superior  lord ;  from 
which  last  indeed  the  king^s  tenants  in  capite  were,  from  the 
nature  of  their  tenure,  excused,  as  they  held  immediately  of 
the  king,  who  had  no  superior.     To  prevent  thb  abuse,  king 

'  ItiiUip's  Lifs  of  Folew  1. 2ZSS.  rent :  maerii  alieni  ditiolutionem  graiui' 

"  Brat  aulem  haec inter  utrotqueqffi^  tarn  peeuniam  erogarent ;  et  ab  hoMu9 

CMmm  vicUdtudo  —  vU  cUenia  ad  coUo^  in  beUo  capiat  redimareni.   Paul.  Manu- 

emidas  temUcrum  flUoi  de  tuo  confer-  tius  de  tenatu  Romano,  c,  1. 


(6)  **  It  is  easy  to  find  paltial  resemblances  to  the  feudal  system.  The 
relation  of  patron  and  client  in  the  Roman  republic  is  not  unlike  that  of 
lord  and  vassal  in  respect  of  mutual  fidelity ;  but  it  was  not  founded  upon 
the  tenure  of  land,  nor  military  service.  The  veteran  soldiers,  and,  in  later 
times,  some  barbarian  allies  of  the  emperors,  received  lands  upon  condition 
of  public  defence  (  but  they  were  bound,  not  to  an  individual  lord,  but  to 
the  state.  Such  a  resembhmce  to  fiefs  may  be  found  in  the  zemindaries  of 
Hindostan,  and  the  Timariots  of  Turkey.  The  clan  of  the  liighlandeni 
and  Irish  followed  their  chieftain  into  the  field ;  but  their  tie  was  that  of 
imagined  kindred  and  respect  for  Inrth,  not  the  spontaneous  compact  of 
vassalage.  Much  less  can  we  extend  the  name  of  feud,  though  it  is  some- 
times strangely  misapplied,  to  the  polity  of  Poland  and  Russia.  All  the 
Polish  nobles  were  equal  in  rights  and  independent  of  each  other,  all  who 
were  less  than  noble,  were  in  servitude.  No  govemmeiit  can  be  more  op- 
posite Sjo  the  long  gradations  and  mutual  duties  of  the  feudal  system/* 
HmUmd^b  M.  A^es,  ch.  9.  part  9. 
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JoloBt^s  magna  carfa^  ordained  that  no  aids  be  taken  by  Ike 
king  without  consent  of  parliament,  nor  in  anywise  by  inferior 
lords,  sare  only  the  three  antient  ones  above-mentioned.  But 
this  provision  was  omitted  in  Henry  III/s  charter,  and  the 
same  oppressions  were  continued  till  the  25  Edw.  I.  when  the 
statute  called  cmfirmaiio  cartarum  was  enacted;  wluch  in 
this  respect  revived  king  Johq's  charter,  by  ordaining  that 
none  but  the  antient  aids  should  be  taken.  But  thou^  the 
species  of  aids  was  thus  restrained,  yet  the  quantity  of  each 
aid  remained  arbitrary  and  uncertain.  King  Jean's  charter  Q  65  ] 
indeed  ordered,  that  all  aids  taken  by  inf^ior  lords  should 
be  reasonable';  and  that  the  aid^  taken  by  the  king  of  his 
tenants  in  capiie  should  be  settled  by  parliament^.  But  they 
were  never  completely  ascertained  and  adjusted  till  the 
statute  Westm.  1.  SEdw.I.  c.d6.  which  fixed  the  aids  of 
inferior  lords  at  twenty  shillings,  or  the  supposed  twentieth 
part  of  the  annual  value  of  every  knight's  fee,  for  making  the 
eldest  son  a  knight,  or  marrying  the  eldest  daughter  r  and  the 
same  was  done  with  regard  to  the  king's  tenants  in  aqnte  by 
statute  25 Edw. III.  ell.  The  other  aid,  for  ransom  of  the 
lord's  person,  being  not  in  its  nature  capable  of  any  certainty^ 
was  therefore  never  ascertained. 

2.  Relief,  relevium,  was  before  mentioned  sls  incident  t» 
every  feodal  tenure,  by  way  of  fine  or  composition  with  the 
lord  for  taking  up  the  estate,  which  was  lapsed  or  fiillen  in  by 
the  death  of  the  last  tenant  But  though  reliefs  had  their 
original  while  feuds  were  only  life-estates,  yet  they  continued 
after  feuds  became  hereditary;  and  were  therefore  looked 
upon,  very  justly,  as  one  of  the  greatest  grievances  of  tenure : 
especially  when,  at  the  first,  they  were  merely  arbitrary  and 
at  the  will  of  the  lord ;  so  that,  if  he  pleased  to  demand  an 
exorbitant  relief,  it  was  in  efiect  to  disinherit  the  heir*.  The 
English  ill  brooked  this  consequence  of  their  new-adopted 
policy^  and  therefore  William  the  conqueror  by  his  laws*  <m- 
certained  the  relief,  by  durecting  (in  imitation  of  the  Danish 
heriots)  that  a  certain  quantity  of  arms,  and  habiliments  of 

''cap.  12.  15.  »  Wright,  99. 

*  agKlS.  *  C.83,  Sd»  24. 

y  /ML  14. 
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war,  shoulcL  be  paid  by  the  earls,   barons,   and  vavasours 
respectively ;  and  if  the  latter  had  no  arms,  they  should  pay 
100s.     William  Rufus  broke  through  this  composition,  and 
again  demanded  arbitrary  uncertain  reliefs,  as  due  by  the 
fixxlal  laws :  thereby  in  effect  obliging  every  heir  to  new-pur- 
^ase  or  redeem  his  land  ^ :  but  his  brother  Henry  I.,  by  the 
charter  before  mentioned,   restored  his  father's   law;   and 
C  66  ]     ordained,  that  the  relief  to  be  paid  should  be  according  to  the 
law  so  established,  and  not  an  arbitrary  redemption  ^.     But 
afterwards,  when,  by  an  ordinance  in  27  Hen.  II.  called  the 
assize  of  arms,  it  was  provided  that  every  man's  armour  should 
descend  to  his  heir,  for  defence  of  the  realm ;  and  it  thereby 
became    impracticable    to   pay   these    acknowledgements   in 
arms  according  to  the  laws  of  the  conqueror,  the  composition 
was  universally  accepted  of  1005.  for  every  knight's  fee;  as 
we  find  it  ever  after  established  \     But  it  must  be  remem- 
bered, that  this  relief  was  only  then  payable,  if  the  heir  at  the 
death  of  his  ancestor  had  attained  his  full  age  of  one  and 
tirenty  years. 

S.  Primer  seisin  was  a  feodal  burthen,  only  incident  to  the 
king's  tenants  in  capite^  and  not  to  those  who  held  of  inferior 
or  mesne  lords.  It  was  a  right  which  the  king  had,  when 
any  of  his  tenants  in  capite  died  seised  of  a  knight's  fee,  to 
receive  of  the  heir  (provided  he  were  of  full  age)  one  whole 
year's  profits  of  the  lands,  if  they  were  in  immediate  posses- 
sion :  and  half  a  year's  profits,  if  the  lands  were  in  reversion 
expectant  on  an  estate  for  life^.  This  seems  to  be  little  more 
than  an  additional  relief,  but  grounded  upon  thb  feodal 
reason :  that  by  the  antient  law  of  feuds,  immediately  upon 
die  death  of  a  vasal,  the  superior  was  entitled  to  enter  and 
take  seisin  or  possession  of  the  land,  by  way  of  protection 
•gainst  intruders,  till  the  heir  appeared  to  claim  it,  and  receive 
investiture :  during  which  interval  the  lord  was  entitled  to  take 
the  profits;  and,  unless  the  heir  claimed  within  ayearlmd 
day,  it  was  by  the  strict  law  a  forfeiture'     This  practice^ 

•»  3  Roll.  Abr.  514.  "  GknT.  /.9.  c.4.  Litt.  §  112* 

c  '<  Haeret  non  retUmet  tarram  ittam        *  Co.  Litt.  77. 

**  sicut  faciebat  tempore  fitUrit  meiy  led        '  Feud,  /.S.  r.84. 

*' legitma  et  juaia  rdevaOone  retevabo 

•*  €om.**     {Tttt,  Rojhu.  cap,  84.) 
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however,  seems  not  to  have  long  obtained  in  Bingland,  if  ever, 
with  r^ard  to  tenure  under  inferior  lords;  but  as  to  the 
king's  tenures  in  capite^  the  prima  seisina  was  expressly  de- 
clared, under  Henry  III.  and  Edward  II.,  to  belong  to  the 
kii^  by  prerogative,  in  contradistinction  to  other  lords^    The 
king  was  entitled  to  enter  and  receive  the  whole  profits  of  [  67  ] 
the  land,  till  livery  was  sued;  which  suit  being  commonly 
made  within  a  year  and  day  next  after  the  death  of  the  tenant, 
in  pursuance  of  the  strict  feodal  rule,  therefore  the  king  used 
to  take  as  an  average  the  Jtrst  Jrutts,  that  is  to  say,  one  j^ear's 
profits  of  the  land^.     And  this  afterwards  gave  a  handle  to 
tiie  popes,  who  claimed  to  be  feodal  lords  of  the  church, 
to  daim  in  L*ke  manner  fi*om  every  clergyman  in  England 
the  first  year's  profits  of  his  benefice,  by  way  of  primiticie,  or 
first  fiiiits. 

4.  Thes£  payments  were  only  due  if  the  heir  was  of  fiill 
age ;  but  if  he  was  under  the  age  of  twenty-one,  being  a  male, 
or  fourteen,  being  a  female  ^,  the  lord  was  entitled  to  the 
wardship  of  the  heir,  and  was  called  the  guardian  in  chivahy. 
This  wardship  consisted  in  having  the  custody  of  the  body 
and  lands  of  such  h^,  without  any  account  of  the  profits, 
till  the  age  of  twenty-one  in  males,  and  sixteen  in  females. 
For  the  law  supposed  the  heir-male  unable  to  perform  knight- 
service  till  twenty-one:  but  as  for  the  female,  she  was 
supposed  capable  at  fourteen  to  marry,  and  then  her  husband 
m^t  perform  the  service.  The  lord  therefore  had  no  ward- 
ship, if  at  the  death  of  the  ancestor  the  heir^male  was  of  the 
foil  age  of  twenty-one,  or  the  heir-female  of  fourteen ;  yet,  if 
she  was  then  under  fourteen,  and  the  lord  once  had  her  in 
ward,  he  might  keep  her  so  till  sixteen,  by  virtue  of  the  statute 
of  Westm.1.  8  Ed.  I.  c.22.,  the  two  additional  years  being 
given  by  the  legislature  for  no  other  reason  but  merely  to 
benefit  the  lord  \  (7) 

«  Stat.  M«rlb.  cl6.     J7  Edw.  II.  c  Sw  >  Litt.  §  103. 

^  SCaund^  Frerog.  12.  "  Ibid. 

(t)  Aocoidiiig  to  lord  Coke,  2  Inst.  904,  it  iB  not  quite  conrect  to  saj^ 
thai  tlie  lord  might  keep  her  in  ward  for  the  two  additional  years  \  he  had 
tbe  land  by  the  statute,  but  the  guardianship  was  at  an  end.  The  cfistin^ 
tioB  was  Bot  merely  a  verbal  one^  for  beiqg  no  longer  guardian,  he  was  net 

liable 
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This  wardship,  so  far  as  it  related  to  land,  though  it  was 
not  nor  could  be  part  of  the  law  of  feuds,  so  long  as  they  were 
arbitrary,  temporary,  or  for  life  only;  yet,  when  they  became 
hereditary,  and  did  consequently  often  descend  upon  in&nts, 
who  by  reason  of  their  age  could  neither  perform  nor  stipu- 
late for  the  services  of  the  feud,  does  not  seem  upon  feodal 
principles  to  have  been  unreasonable.  For  the  wardship .  of 
the  land,  or  custody  of  the  feud,  was  retained  by  the  lord,  that 
[  68  ]  hq  might,  out  of  the  profits  thereof,  provide  a  fit  person  to 
supply  the  infant's  services,  till  he  should  be  of  age  to  perform 
them  himself.  And  if  we  consider  the  feud  in  it's  original 
import,  as  a  stipend,  fee,  or  reward  for  actual  service,  it  could 
not  be  thought  hard  that  the  lord  should  withhold  the  stipend, 
so  long  as  Uie  service  was  suspended.  Though  undoubtedly 
to  our  English  ancestors,  where  such  a  stipendiary  donation 
was  a  mere  supposition  or  figment,  it  carried  abundance  of 
hardship ;  and  accordingly  it  was  relieved  by  the  charter  of 
Henry  I.  before  mentioned,  which  took  this  custody  fix)m  the 
lord,  and  ordained  that  the  custody,  both  of  the  land  and  the 
children,  should  belong  to  the  widow  or  next  of  kin.  But 
this  noble  immunity  did  not  continue  many  years. 

The  wardship  of  the  body  was  a  consequence  of  the  ward- 
ship of  the  land ;  for  he  who  enjoyed  the  infimt's  estate  was 
the  properest  person  to  educate  and  maintain  him  in  his 


liable  to  the  actions  in  respect  of  the  land,  which  as  guardian  he  must 
have  answered ;  for  example,  the  widow  of  the  last  tenant  could  not  bring 
her  writ  of  dower  against  him :  on  the  other  hand,  he  had  not  all  the 
established  rights  of  a  guardian  against  the  heir,  and  therefore.  If  he  ten- 
dered her  a  marriage  during  the  two  years,  and  she  contracted  a  marriage 
elsewhere,  there  lay  no  forfeiture  of  the  value  of  the  marriage  against  her. 
It  is  necessary  also  to  make  another  qualification  of  the  text,  for  the 
statute  did  not  apply,  if  the  heir  female  was  married,  though  under  four- 
teen, the  two  years  being  given  to  the  lord  ostensibly  not  so  much  for  his 
benefit,  as  that  during  that  time  he  might  find  his  ward  a  proper  husband ; 
and  therefore,  if  he  married  her  within  the  two  years,  he  immediately  lost 
the  land.  2  Inst.  203.  On  the  other  hand,  the  capability  of  marriage  at 
fottfteen,  and  the  performance  of  the  service  by  the  husband,  were  not  the 
sole  reasons  for  limiting  her  wardship  to  that  age ;  because  by  law  she 
might  marry  at  twelve ;  and  if  she  had  so  done^  and  her  husband  were  abte 
to  perform  the  service,  still  the  lord  would  have  the  wardship  of  the  land 
tiU  her  age  of  fourteen.    Co.  Litt.  79. 
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in&ncy :  and  dso^  in  a  political  view,  the  lord  was  most  con- 
cerned to  give  his  tenant  a  suitable  education,  in  order  to  qualify 
him  the  better  to  perform  those  services  which  in  his  maturity 
he  was  bound  to  render. 

When  the  male  heir  arrived  to  the  age  of  twenty-one,  or 
the  heir  female  to  tliat  of  sixteen,  they  might  sue  out  their 
livery  or  ousterlematn^ ;  that  is,  the  delivery  of  their  lands  out 
of  their  guardian's  hands.  For  this  they  were  obliged  to  pay 
a  fine,  namely,  half  a  year's  profits  of  the  land ;  though  his 
seems  expressly  contrary  to  magna  cartaK  However,  in  con- 
sideration of  their  lands  having  been  so  long  in  ward,  they 
were  excused  all  relief,  and  the  king's  tenants  also  all  primer 
seisins  "*.  In  order  to  ascertain  the  profits  that  arose  to  the 
crown  by  these  fiiiits  of  tenure,  and  to  grant  the  heir  his 
livery,  the  itinerant  justices,  or  justices  in  eyre,  had  it  formerly 
in  charge  to  make  inquisition  concerning  them  by  a  jury  of 
the  county",  commonly  called  an  inquisitio  post  mortem; 
which  was  instituted  to  inquire  (at  the  death  of  any  man  of 
fortune)  the  value  of  his  estate,  the  tenure  by  which  it  was 
holden,  and  who,  and  of  what  age  his  heir  was ;  thereby  to  [  69  ] 
ascertain  the  relief  and  value  of  the  primer  seisin,  or  the  ward- 
ship and  livery  accruing  to  the  king  thereupon.  A  manner  of 
proceeding  that  came,  in  process  of  time,  to  be  greatly  abused, 
and  at  length  an  intolerable  grievance ;  it  being  one  of  the 
principal  accusations  against  Empson  and  Dudley,  the  wicked 
engines  of  Henry  VII.,  that  by  colour  of  false  inquisitions 
they  compelled  many  persons  to  sue  out  livery  fi*om  the 
crown,  who  by  no  means  were  tenants  thereunto^.  And 
afterwards,  a  court  of  wards  and  liveries  was  erected  p,  for 
conducting  the  same  inquiries  in  a  more  solemn  and  legal 
manner.  (8) 

• 

When  the  heir  thus  came  of  full  age,  provided  he  held  a 
knight's  fee  in  capite  under  the  crown,  he  was  to  receive  the 

*  Co.  Litt.  77.  "  Hoveden,  tub  BicL 

»  9  Hen.III.  c.3.  •  4  Inst.  198. 

«  Co.  Litt.  77.  »*  Stat.  32  Hen.  VIII.  c.46. 


(8)  The  38  H. 8.  c. 46.  established  the  court  of  wards;  the  liveries 
were  added  to  that  court  by  the  33  H.8.  c.S8.  and  then  it  took  the  style 
of  the  Court  of  Wards  and  Lhreries. 
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order  of  knighthood,  and  was  compellable  to'^take  it  upon 
him,  or  else  pay  a  fine  to  the  king.  For  in  those  heroical 
times,  no  person  was  qualified  for  deeds  of  arms  and  chivalry 
who  had  not  received  this  order,  which  was  conferred  with 
much  preparation  and  solemnity.  We  may  plainly  discover 
the  footsteps  of  a  similar  custom  in  what  Tacitus  relates  of 
the  Grermans,  who,  in  order  to  qualify  their  young  men  to  bear 
arms,  presented  them,  in  a  fiiU  assembly,  with  a  shield  and 
lance ;  which  ceremony,  as  was  formerly  hinted  \  is  supposed 
to  have  been  the  original  of  the  feodal  knighthood'.  This 
prerogative,  of  compelling  the  king's  vasals  to  be  knighted,  or 
to  pay  a  fine,  was  expressly  recognized  in  parliament  by  the 
statute  de  milttibusj  1  Edw.  II. ;  was  exerted  as  an  expedient 
for  raising  money  by  many  of  our  best  princes,  particularly 
by  Edward  VI.  and  queen  Elizabeth ;  but  yet  was  the  occa- 
sion of  heavy  murmurs  when  exerted  by  Charles  I. :  among 
whose  many  misfortunes  it  was,  that  neither  himself  nor  his 
people  seemed  able  to  distinguish  between  the  arbitrary 
stretch,  and  the  legal  exertion  of  prerogative.  However, 
C  70  ]  among  the  other  concessions  made  by  that  unhappy  prince, 
before  the  fatal  recourse  to  arms,  he  agreed  to  divest  himself 
of  this  undoubted  flower  of  the  crown,  and  it  was  accordingly 
abolbhed  by  statute  16  Car.  I.  c.20.  (9) 

5.  But,  before  they  came  of  ^e,  there  was  still  another 
piece  of  authority,  which  the  guardian  was  at  liberty  to 
exercise  over  his  infant  wards  ;  I  mean  the  right  of  marriage, 
{rmtriiagiumy  as  contradistinguished  from  matrimont/j)  which 
in  it's  feodal  sense  signifies  the  power,  which  the  lord  or 
guardian  in  chivalry  had,  of  disposing  of  his  infant  ward  in 
iXtatrimony.  For,  while  the  infiuit  was  in  ward,  the  guardian 
had  the  power  of  tendering  him  or  her  a  suitable  match, 
without  disparagement  or  inequality:  which  if  the  in&nts 
refused,  they  forfeited  the  value  of  the  marriage,  'Valorem 
maritagii^  to  their  guardian* ;  that  is,  so  much  as  a  jury  would 

4  Vol.  I.  page  404.  ''  konot :  ante  hoc  domlUpan  videntur  ; 

''  *'  In  ipso  concUio  vdprinapum  aU'  "  max  re^mbUcae"     De  Mor,   Germ* 

^  fuii,  vd  pater,  vei  propinquui,  Mcuto  cap.  IS. 

**Jrame6que  juvenem  omant.      Haec  '  Litt.  $110. 
"  apud  iUos  toga,  hie  primus  Juventae 


(9)  8e«VoLl.p.404. 
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asgessj  or  any  one  would  bonajtde  pve  to  the  guardian  toe 
such  an  ailiancet:   and,  if  the  infimts  married  tliemselves 
without  the  guardian's  consent,  they  forfeited  double  the  value, 
dypUcem  valorem  maritagii'*.    This  seems  to  have  been  one  of 
the  greatest  hardships  of  our  antient  tenures.     There  were 
indeed  substantial   reasons  why  the  lord  should  have  the 
restraint  and  eofUrci  of  the  ward's  marriage,  especially  oS  his 
female  ward ;  because  of  their  tender  years,  and  the  dioiger 
of  such  female  ward's  intermarrying  with  the  lord's  enemy  ^: 
but  no  tolerable  pretence  could  be  assigned  why  the  lord 
should  have  the  sale  or  value  of  the  marriage.     Nor  indeed  is 
this   claim   of  strictly  feodal  original;    the  most  probable 
account  of  it  seeming  to  be  this :   that  by  the  custom  of 
Normandy  the  lord's  consent  was  necessary  to  the  marriage 
of  his  female  wards';  which  was  introduc^ed  into  England, 
together  with  the  rest  of  the  Norman  doctrii}^  of  feuds :  and 
it  is  likely  that  the  lords  usually  took  money  for  such  their 
consent,  since,  in  the  often-cited  charter  of  Henry  the  first, 
he  engages  for  the  future  to  take  nothing  for  his  consent; 
which  also  he  promises  in  general  to  give,  provided  such 
female  ward  were  not  married  to  his  enemy.    But  this,  among     [ 
other  benefidal  parts  of  that  charter,  being  disregarded,  and 
guardians  still  condnmng  to  dispose  of  th^  wards  in  a  very 
arbitrary  unequal  manner,  it  was  provided  by  king  John's 
great  charter,  that  heirs  should  be  married  without  disparage- 
ment, the  next  of  kin  having  previous  notice  of  the  contract^; 
or,  as  it  was  expressed  in  the  first  draught  of  that  dunter, 
ita  maritentur  ne  disparageniurj  et  'per  consilium  prcpinquorum 
de  consanguinitate  sua*.     But  these  provisions  in  behalf  of  the 
relations  were  omitted  in  the  charter  of  Henry  III. :  wherein* 
the  clause  stands  merely  thus,   ''  haeredes  mariietUwr  timqwe 
^  disparagatione  .•"  meaning  certainly,  by  haeredes^  bein  Conale, 
as  there  are  no  traces  before  this  to  be  found  of  die  ^ai9% 
claiming  the  marriage^  of  heirs  male;  and  as  Glanvfl*  ex* 
pressly  confines  it  to  heirs  female.     Bat  the  king  sad  kit 
great  lords  thencef<Mrward  took  a  handle  (from  the 

(  Stat.  Mint.  e.6.     Co.  litt.  88. 

"  Utt.  §iia 

^  Bract.  /.2.  C.S7.  5& 

*  Or.  Const.  95. 
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,        ^^pwt»wii>  to  cWm  them  both,  sive  sit  masculus  sive 

!J[^*2^»^  in<>re  than  once  expresses  it-:  and  also 

^    BOChiwr  b«t  disparagement  was  restrained  by  magna  carta, 

thev  thoSht  themselves  at  liberty  to  make  aU  other  advan- 

XgJts  Aat  they  could  •     And  afterwards  this  right  of  selling 

Sfward  in  marriage,  or  else  receiving  the  price  or  value  of 

it,  was  expressly  declared  by  the  statute  of  Merton^•  which 

is  the  first  direct  mention  of  it  that  I  have  met  with,  in  our 

own  or  any  other  law.  (10) 

*  L2.cBB.%l'  •  Wright,  97.  ^  20  Hen.  III.  c.6. 


(10)  Upon  this  subject  once  so  important  the  law  may,  perhaps,  be  stated 
more  coirectly  as  follows :  1st.  As  to  heirs  male  under  fourteen :  if  such 
heir  married  without  the  consent  of  the  lord,  the  common  law  gave  him  a 
remedy  by  action  of  trespass  for  damages  against  the  abducer,  and  for  the 
gh^e  value  of  the  marriage  against  the  heir,  upon  his  coming  of  age.  To 
these,  the  statute  of  Merton  added  a  remedy  against  the  abducer  for  the 
giugle  value  of  the  marriage,  with  fine  to  the  king,  and  imprisonment  till 
both  fine  and  the  value  were  paid.  2d.  As  to  heirs  female  under  fourteen : 
If  they  married  without  his  consent,  the  guardian  had,  against  them  and 
their  abducers,  the  same  common-law  remedies  as  have  been  just  mentioned; 
bat  not  those  of  the  statute  of  Merton,  which  did  not  extend  to  females. 
If  tiiey  married  with  his  consent,  of  course  he  secured  to  himself  the 
value  of  the  marriage,  and  lost  the  lands.  3d.  As  to  heirs  male  above 
fourteen :  The  guardian  was,  at  all  events,  entitled  to  the  single  value 
of  the  marriage,  whether  the  ward  married,  or  he  had  tendered  a  suit- 
able marriage  or  not.  In  case  of  a  tender  and  refusal,  and  no  marriage 
elsewhere,  he  had  the  single  value ;  and  in  case  of  a  tender  (which  necessary 
qualification  the  text  omits)  and  refusal,  and  marriage  elsewhere,  he  had 
the  double  value,  which  he  secured  by  detaining  the  land  beyond  the  age 
of  twenty-one,  and  receiving  the  profits  till  he  had  made  double  the  sum 
which  a  jury  should  assess  as  the  fair  single  value,  or  which  he  could  prove 
had  been  offered  to  him  for  the  marriage.  And  into  this  predicament 
he  might  bring  those  who  had  been  taken  away  and  married  under  four- 
teen, within  the  age  of  consent,  because  they  might,  by  disagreeing  after 
fourteen,  avoid  their  marriages ;  and  therefore,  they  incurred  the  forfeiture 
by  refusing  so  to  do,  and  to  contract  a  reasonable  marriage  tendered  to 
them  by  him.  4th.  As  to  females  above  fourteen :  The  statute  of  Merton 
not  applying  to  them,  their  marriage  against  his  will  involved  no  forfeiture, 
but  by  St.  Westm.  1.  C.23.  the  lord  might,  if  they  refused  a  reasonable 
marriage,  hold  the  lands  till  their  age  of  21 ;  and  beyond  that  time  till 
he  had  levied  the  value  of  the  marriage. 

Sec.  2.  Inst.  90—92.  ib.202.  204.,  5  Rep.  126.,  6  Rep.  70.,  Co.  Litt.  82. 

All  the  provisions  mentioned  in  this  note  apply,  it  will  be  observed,  t6  in- 
&Dt  hein  left  by  their  ancestors  unmarried ;  biit  according  to  Glanville,  and 

the 
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6.  Another  attendant  or  consequence  of  tenure  by  knight- 
service  was  that  cijmes  due  to  the  lord  for  every  alienation^ 
whenever  the  tenant  had  occasion  to  make  over  hb  land  to 
another.  This  depended  on  the  nature  of  the  feodal  con- 
nection; it  not  being  reasonable  nor  allowed,  as  we  have  before 
seen,  that  a  feudatory  should  transfer  his  lord's  gift  to  an- 
other, and  substitute  a  new  tenant  to  do  the  service  in  his 
own  stead,  without  the  consent  of  the  lord :  and  as  the  feodal 
obligation  was  considered  as  reciprocal,  the  lord  also  could  C  7^  3 
not  alienate  hLs  seignory  without  the  consent  of  his  tenant, 
which  consent  of  his  was  called  an  attornment.  (11)  This  re- 
straint upon  the  lords  soon  wore  away ;  that  upon  the  tenants 
continued  longer.  For  when  every  thing  came  in  process  of 
time  to  be  bought  and  sold,  the  lords  would  not  grant  a 
licence  to  their  tenant,  to  aliene,  without  a  fine  being  paid ; 
apprehending  that,  if  it  was  reasonable  for  the  heir  to  pay  a 
fine  or  relief  on  the  renovation  of  his  paternal  estate,  it  vftm 
much  more  rettlkinable  that  a  stranger  should  make  the  same 
acknowledgment  on  his  admission  to  a  newly  purchased  feud. 
With  us  in  England,  these  fines  seem  only  to  have  been  ex- 
acted from  the  king^s  tenants  in  capite^  who  were  never  able 
to  aliene  without  a  licence :  but  as  to  common  persons,  they 
were  at  liberty,  by  magMi  carta  >,  and  the  statute  of  quia  em- 
tores\  (ii*not  earlier,)  to  aliene  the  whole  of  their  estate,  to 
be  holden  of  the  same  lord  as  they  themselves  held  it  of  be- 
fore. But  the  king's  tenants  in  capite,  not  being  included 
under  the  general  words  of  these  statutes,  could  not  aliene 
without  a  licence :  for  if  they  did,  it  was  in  ancient  strictness 
an  absolute  forfeiture  of  the  land  ^ ;  though  some  have  ima- 

•  cap,  32.  ^18  Edw.  I.  cl.  '2  Inst.  66. 


the  charter  of  Henry  the  first,  as  applicable  to  the  king's  tenants,  even  the 
parents  of  daughters,  who  were  to  be  his  heirs,  could  not  in  his  life  time 
marry  them  without  the  licence  of  the  lord.  L.rii.  c.l2.  and  Bracton 
lays  down  the  law  to  the  same  etkct  with  regard  to  heiresses,  who  should 
come  to  their  inheritance  when  of  full  age;  in  this  case,  though  of  course 
there  was  no  wardship,  they  could  not  marry  without  the  assent  of  th^ 
lords.  L.ii.  c.58.  s.  1.  Both  these  restrictions,  however,  seem  to  be  quite 
independent  of  the  value  of  the  marriage,  and  to  have  been  grounded  od 
the  reasonable  feudal  polity,  that  the  Lord  should  be  secure  from  the  ward^ 
intermarrying  with  his  enemy. 
(11)  For  attornment,  iee  pofet,  290L 
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gined  otherwise.  But  ibis  severity  was  mitigated  by  the 
statute  1  Edw.  III.  c.  12.  which  ordained,  that  in  such  case 
the  lands  should  not  be  forfeited,  but  a  reasonable  fine  be 
paid  to  the  king.  Upon  which  statute  it  was  settled,  that 
one  third  of  the  yearly  value  should  be  paid  for  a  licence  of 
alienation;  but  if  the  tenant  presumed  to  aliene  without  a 
licence,  a  full  year's  value  should  be  paid  ^  (12) 

k  2  Inst,  67. 


(IS)  This  is  not  quite  correctly  stated :  the  chapter  of  magna  carta  was 
made  in  restraint  of  a  practice  which  tenants  had  got  into  of  aliening  a 
part  or  the  whole  of  their  fees  to  hold  of  tkenuelvet :  and  it  enacts,  that  for 
the  future  no  man  shall  aliene  more  of  his  iand  than  that  of  the  readue, 
the  senrices  due  to  the  lord  for  the  ivho\e/ee  may  be  sufficiently  answered. 
The  construction  of  this  was,  (see  sir  M.  Wright,  p.  157.)  that  the  part 
allowed  to  be  aliened  was  to  be  holden  of  the  alienor,  and  not  of  the  lord; 
indeed,  upon  feudal  principles,  the  services  of  the  feoflfee  naturally  resulted 
to  his  feoffor ;  the  tenure  was  of  him,  and  there  were  ipadd  feudal  reasons 
for  not  violating  those  principles ;  so  long  as  the  part  aliened  was  held  of 
the  alienor,  no  new  tenant  was  obtraded  on  the  lord;  and  as  the  lord's  seign- 
ory  was  originally  reserved  over  the  whole  land,  he  might  still  distrein 
over  the  whole,  or  in  any  part,  though  aliened,  for  the  whole  undivided 
services.  While  the  feudal  system  was  more  strictly  regarded  with  refer- 
ence to  its  proper  objects,  these  advantages  counterbalanced  the  disadvan- 
tages in  respect  of  pecuniary  fruits,  which  flowed  from  the  practice  of 
subinfeudation,  but  which  in  their  turn,  as  the  system  grew  more  lax,  pre- 
vailed, and  ga;ve  occasion  to  the  statute  of  Qum  emiorei.  The  policy  of 
this  statute  was  contrary  to  that  of  the  chapter  of  magna  carta  above 
cited;  it  was  found,  (see  post, p. 91.)  that  the  process  of  alienation  with 
the  tenure  reserved  to  the  alienor,  very  sensibly  dimmished  the  value  of 
die  lord's  escheat,  marriage,  and  wardship ;  because  they  operated  bene- 
ficially to  him,  only  on  the  portion  of  land  reserved,  and  not  on  that 
granted  out,  while  the  alienor  derived  all  those  fruits  as  they  arose  from 
the  portion  so  granted  out.  It  was  then  thought  by  the  lords  better  to 
submit  to  the  inconvenience  of  new  tenants  being  obtruded  on  them  with- 
out thdr  consent,  which  was  grown  to  be  imaginary  only,  than  for  the  sake 
of  retaining  a  nominal  tenant,  to  lose  the  substantial  fruits  of  the  tenure* 
It  was  now  too  late  to  restrain  alienation  entirely,  and  therefore  the  only 
course  which  remained  was  that  adopted,  to  permit  it  in  whole  or  in  part, 
with  a  reservation  only  of  the  tenure  to  the  next  immediate  lord,  (S  Inst. 
501.)  by  the  same  services  and  customs  by  which  it  had  been  before  held 
by  the  alienor. 

With  respect  to  the  question  o£  forfeiture,  it  is  curious  that  lord  Coke 
should  be  cited  apparently  in  support  of  the  opinion,  that  alienation  by  the 
tenants  in  capUe  without  licence,  involved  a  forfeiture ;  for  at  8  Inst  S6^ 
stating  both  opimons,  he  declares  his  emu  to  be  in  the  Moiitive :  and  as 

sir 
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7.  The  last  consequence  of  tenure  in  chivalry  was  escheat ; 
which  is  the  determination  of  the  tenure,  or  dissolution  of  the 
mutual  bond  between  the  lord  and  tenant  from  the  extinction 
of  the  blood  of  the  latter  by  either  natural  or  civil  means: 
if  he  died  without  heirs  of  his  blood,  or  if  his  blood  was 
corrupted  and  stoned  by  commission  of  treason  or  felony ; 
whereby  every  inheritable  quality  was  entirely  blotted  out 
and  abolished.  In  such  cases  the  lands  escheated,  or  fell  back  [  73  ] 
to  the  lord  of  the  fee  ^ ;  that  is,  the  tenure  was  determined 
by  breach  of  the  original  condition  expressed  or  implied  in 
the  feodal  donation.  In  the  one  case,  there  were  no  heirs 
subttsting  of  the  blood  of  the  first  feudatory  or  purchaser,  to 
which  heirs  alone  the  grant  of  the  feud  extended ;  in  the 
other,  the  tenant^  by  perpetrating  an  atrocious  crime,  shewed 
that  he  was  no  longer  to  be  trusted  as  a  vasal,  having  for- 
gotten his  duty  as  a  subject :  and  therefore  forfeited  his  feud, 
which  he  hdd  under  the  implied  condition  that  he  should 
not  be  a  traitor  or  a  felon.  The  consequence  of  which  in  both 
cases  was,  that  the  gift,  being  determined,  resulted  back  to 
the  lord  who  gave  it  "•  (10) 

These  were  the  principal  qualities,  fruits,  and  consequences 
of  the  tenure  by  knight-service:  a  tenure,  by  which  the  greatest 
part  of  the  lands  in  this  kingdom  were  holden,  and  that 
principfilly  of  the  king  in  capite^  till  the  middle  of  the  last 
century,   and  which  was  created,  as  sir  Edward  Coke  ex- 

*  Co.Litt.  IS.  "  FewL  1,2.  t.  86. 

sir  M.  Wright  thinks,  p.  154.,  erroneoasly.  This  gives  me  occasion  to  say, 
that  it  is  of  the  utmost  importance  in  dbcussing  any  point  relating  to  the 
feudal  system,  to  determine  the  time  which  is  spoken  of;  thus,  according 
to  feudal  principles,  and  while  those  principles  were  itrictly  maintained, 
alienation  without  licence  must  have  involved  forfeiture ;  for  the  tenant 
of  course  could  not  have  compelled  the  lord  to  receive  the  homage  and 
fealty  of  a  new  tenant,  and  by  his  own  act  he  had  renounced  his  own  hold- 
ing. But  it  is  obvious  that  there  was  always  a  struggle  in  the  advancing 
spvit  of  the  age  to  loosen  the  bonds  of  feudal  tenure,  and  it  may  not  be 
possible  to  fix  the  period  at  which  the  practice  of  alienation  became  too 
strong  for  the  law ;  and  being  first  winked  at,  was  finally  legalized. 

Under  the  statute  1 E.  5.  c.  12.  the  fines  in  both  cases  were  to  be  paid  by 
the  alienee. 

(10)  See  poet,  p.  S45.  946.,  where  the  principle  of  escheats  is  simplified, 
and  both  kinds  rcK>lved  into  the  drfedut  iongmnii, 
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pressly  testifies  °,  for  a  military  purpose,  viz.  for  defence  of 
the  realm  by  the  king's  own  prmcipal  subjects,  which  was 
judged  to  be  much  better  than  to  trust  to  hirelings  or 
foreigners.  The  description  here  given  is  that  of  knight- 
service  proper;  which  was  to  attend  the  king  in  his  wars. 
There  were  also  some  other  species  of  knight-service;  so 
called,  though  improperly,  because  the  service  or  render  was 
of  a  free  and  honourable  nature,  and  equally  uncertain  as  to 
the, time  of  rendering  as  that  of  knight-service  proper,  and  be- 
cause they  were  attended  with  similar  fruits  and  consequences. 
Such  was  the  tenure  by  grand  serjeanty  per  magnum  servitium, 
whereby  the  tenant  was  bound,  instead  of  serving  the  king 
generalh/  in  his  wars,  to  do  some  special  honorary  service  to 
the  king  in  person  (11) ;  as  to  carry  his  banner,  his  sword,  or 
the  like ;  or  to  be  his  butler,  champion,  or  other  officer  at  his 
coronation  ^.  It  was  in  most  other  respects  like  knight- 
service  P ;  only  he  was  not  bound  to  pay  aid  \  or  escuage  ^ ; 
[  7^  D  and,  when  tenant  by  knight  service  paid  five  pounds  for  a 
relief  on  every  knight's  fee,  tenant  by  grand  seijeanty  paid 
one  year's  value  of  his  land,  were  it  much  or  little '.  Tenure 
by  coniagef  which  was  to  wind  a  horn  when  the  Scots  or 
other  enemies  entered  the  land,  in  order  to  warn  the  king's 
subjects,  was  (like  other  services  of  the  same  nature,)  a  species 
of  grand  serjeanty  '.(12) 

>  4  Inst.  192.  r  UtU  $158. 

o  litt.  §  153.  ■  IffkU  §  154. 

P  Ibid,  §  158.  '  Ibid,  §  156. 
<i  S  Inst.  233. 

(11)  Perhaps,  more  correctly,  "  to  do  some  special  honorary  service  in 
person  to  the  king ;"  the  general  rule  being  that  it  was  to  be  done  person- 
ally by  the  tenant  if  able,  though  there  are  many  instances  in  which  it  was 
not  to  be  done  to  the  king  in  person.  This  may  explain  why  he  who  heM 
by  grand  seijeanty  paid  no  escuage.  The  devout  attachment  to  the  lord's 
person,  which  was  so  much  fostered  by  the  feudal  system,  is  in  hone  of  ite 
minor  consequences  more  conspicuous,  than  in  the  nature  of  the  personal 
services  which  the  haughtiest  barous  were  proud  to  render  to  their  lord  panu* 
mount.  To  be  the  king's  butler  or  carver,  are  familiar  instances.  Mr.  Ma- 
dox  mentions  one  more  singular,  of  a  tenure  in  grand  serjeanty  by  the 
service  of  holding  the  king's  head  in  the  ship  which  carried  him  in  his 
passage  between  Dover  and  Whitsand.    Baronia,  3.  c.  5. 

(18)  Tenure  by  comage  might  or  might  not  be  grand  serjeanty;  if  the 
tenant  held  of  the  king  in  cegnte^  it  was;  but  if  he  held  of  a  common  per- 
son, it  was  knight's  service.    Litt.  (  156; 
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These  services,  both  of  cliivalry  and  grand  serjeanty,  were 
all  personal,  and  uncertain  as  to  their  quantity  or  duration; 
But,  the  personal  attendance  in  knight-service  growing  trou- 
blesome and  inconvenient  in  many  respects,  the  tenants  found 
means  of  compounding  for  it ;  by  first  sending  others  in  their  - 
stead,  and  in  process  of  time  making  a  pecuniary  satisfaction 
to  the  lords  in  lieu  of  it.  This  pecuniary  satisfaction  at  last 
came  to  be  levied  by  assessments,  at  so  much  for  every 
knight's  fee;  and  therefore  this  kind  of  tenure  was  called 
scutagium  in  Latin,  or  servitium  sadi ;  scutum  being  then  a 
well-known  denomination  for  money :  and,  in  like  manner,  it 
was  called,  in  our  Norman  French,  escuage ;  being  indeed  a 
pecuniary,  instead  of  a  military,  service.  The  first  time  this 
appears  to  have  been  taken  was  in  the  5  Hen.  II.,  on  account 
of  Ills  expedition  to  Toulouse ;  but  it  soon  came  to  be  so 
universal,  that  personal  attendance  fell  quite  into  disuse. 
Hence  we  find  in  our  ancient  histories,  that,  from  this  period, 
when  our  kings  went  tp  war,  they  levied  scutages  on  th^ir 
tenants,  that  is,  on  all  the  landholders  of  the  kingdom,  to 
defray  their  expenses,  and  to  hire  troops ;  and  these  assess- 
ments in  the  time  of  Hen.  XL,  seem  to  have  been  made 
arbitrarily,  and  at  the  king's  pleasure.  Which  prerogative 
being  greatly  abused  by  his  successors,  it  became  matter  of 
national  clamour ;  and  king  John  vf^s  obliged  to  consent  by 
his  magtia  caHa,  that  no  scutage  should  be  imposed  without 
consent  of  parliament ".  But  this  clause  was  omitted  in  his 
son  Henry  III.'s  charter,  where  we  only  find"  that  scutages  or 
escuage  should  be  taken  as  they  were  used  to  be  taken  in  [  75  ] 
the  time  of  Henry  II. :  that  is,  in  a  reasonable  and  moderate 
manner.  Yet  afterwards  by  statute  25  Edw.  I.  c.  5,  &  6. j 
and  many  subsequent  statutes  ',  it  was  again  provided,  that 
the  king  should  take  no  aids  or  tasks  but  by  the  common 
assent  of  the  realm :  hence  it  was  held  in  our  old  books,  that 
escuage  or  scutage  could  not  be  levied  but  by  consent  of  par- 
liament y ;  such  scutages  being  indeed  the  groundwork  of  all 
siit;ceeding  subsidies,  and  the  land-tax  of  later  times. 

"  Nullum  scuiagiumpimatur  in  regno  ^  cap.  37. 

nostroy  nisi  per  commune  consilium  regni  *  See  Vol.  I.  pag.  140. 

nostri.  cop.  12.  y  Old  Ten.  tit.  Escuage. 
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Since  therefore  escus^  differed  from  knight^service  in 
nothing,  but  as  a  compensation  differs  from  actual  service, 
knight-service  is  frequently  confounded  with  it.  And  thus 
Littleton '  must  be  understood,  when  he  tell  us,  that  tenant 
by  homage,  fealty,  and  escuage,  was  tenant  by  knight-service: 
that  is,  that  this  tenure  (bc^g  subservient  to  the  military 
policy  of  the  nation)  was  respected  a  as  a  tenure  in  chivalry  ^. 
But  as  the  actual  service  was  uncertain,  and  depended  upon 
emergencies,  so  it  was  necessary  that  this  pecuniary  com* 
pensation  should  be  equally  uncertain,  and  depend  on  the 
assessments  of  the  legislature  suited  to  those  emergencies. 
For  had  the  escuage  been  a  settled  invariable  sum,  payable  at 
certain  times,  it  had  been  neither  more  nor  less  than  a  mere 
pecuniary  rent:  and  the  tenure,  instead  of  knight-service, 
would  have  been  of  another  kind,  called  socage  S  of  which  we 
shall  speak  in  the  next  chapter.  (IS) 

*  §  103.  ^  Profiodo  mOiiari  rejmtatur,     Flet. 

•  Wright,  122.  /.2.  C.14.   §7. 

«  Litt.  §  97.  120. 

(13)  The  author,  though  he  refers  to  sir  M.  Wright,  and  in  part  adopts 
his  language,  differs  from  him  materially  in  hk  account  of  escuage,  stating 
it  to  have  been  merely  a  commutation  for  actual  service.  Sir  M.  Wright^s 
theory  is  founded  on  good  authority,  and  has  the  merit  of  clearing  up  the 
eonfusion  in  Littleton  and  the  old  writers  on  the  distinction  between  te- 
nure by  knight-service  and  escuage.  He  considers  the  word  to  have  a 
two-fold  meaning;  to  have  beea,  1st.  a  service:  9d.  in  process  of  time 
also,  a  commutation  for  service.  He  says  that  it  was  tipecimiawy  aid  or 
contribution  reserved  by  particular  lords  in  lieu  of  the  common  reserv- 
ation of  personal  service ;  the  amount  was  seldom  fixed  by  the  reservation, 
bQDause  it  being  intended  to  supply  funds  for  the  extraordinary  expence 
which  the  lords  incurred  in  personal  attendance  on  the  king  in  war,  it 
would  necessarily  depend  on  the  quality  and  quantity  of  that  attendance, 
which  was  in  itself  occasional  and  uncertain.  As  this  service  was  so  sub- 
servient to  the  military  policy  of  the  kingdom,  it  is  not  surprising  that  in 
Ae  words  of  Fleta,  tenancy  by  escuage,  profeodo  raUUari  repuiabatttr.  But, 
secondly,  he  admits  that  it  was  more  generally  understood  as  a  mulct  or 
fine  for  a  military  tenant's  defect  of  service.  And  while  it  was  strictly 
confined  to  that,  there  was  nothing  surprising  or  unjust  in  its  being  arbi- 
trary in  amount,  because  the  tenant  had  incurred  a  forfeiture,  and  was  at 
hb  lord*s  mercy.  When,  however,  escuage  was  levied  before  the  service, 
and  so  the  option  of  performing  it  in  person  taken  away  from  the  tenant. 
It  is  obinous  that  the  case  was  altered;  and  then,  it  seems  to  have  been, 
at  least  as  soon  after  as  allowed  time  for  the  grievance  to  be  generally  felt, 

that 
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For  the  present  I  have  only  to  observe,  that  by  the  de- 
generating of  knight-service,  or  personal  military  duty,  into 
escuage  6r  pecuniary  assessments,  ail  the  advantages  (either 
promised  or  real)  of  the  feodal  constitution  were  destroyed, 
and  nothing  but  the  hardships  remained.     Instead  of  forming 
a  national  militia  composed  of  barons,  knights,  and  gentle- 
men, bound  by  their  interest,  their  honour,  and  their  oaths, 
to  defend  their  king  and  country,  the  whole  of  this  system  of 
tenures  now  tended  to  nothing  else  but  a  wretched  mean   C  7^  J 
of  raising  money  to  pay  an  army  of  occasional  mercenaries. 
In  the  mean  time,  the  families  of  all  our  nobility  and  gentry 
groaned  under   the  intolerable  burthens,  which  (in  conse- 
quence of  the  fiction  adopted  after  the  conquest)  were  intro- 
duced and  laid  upon  tiiem  by  the  subtlety  and  finesse  of  the 
Norman  lawyers.    Tor,  besides  the  scutages  to  which  they 
were  liable  in  defect  of  personal  attendance,   which  however 
were  assessed  by  themselves  in  parliament,  they  might  be 
called  upon  by  the  king  or  lord  paramount  for  aidsj  whenever 
his  eldest  son  was  to  be  knighted,  or  his  eldest  daughter 
married ;  not  to  forget  the  ransom  of  his  own  person.      The 
heir,  on  the  death  of  his  ancestor,  if  of  full  age,  was  plun- 
dered of  the  first  emoluments  arising  from  his  inheritance,  by 
way  of  relief  and  primer  seisin  /    and  if  under  age, "  of  the 
whole  of  his  estate  during  infancy.     And  then,  as  sir  Thomas 
Smith  *  very  feelingly  complains,  "  when  he  came  to  his  own, 
*^  after  be  was  out  of  wardship^  his  woods  decayed,  houses 
^'  fidlen  down,  stock  wasted  and  gone,  lands  let  forth  and 
*^  ploughed  to  be  barren,"  to  reduce  him  still  farther,  he  was 
yet  to  pay  half  a  year's  profits  as  a  fine  for  suing  out  his 
livery  /  and  also  the  price  or  value  of  his  marriage,  if  \^ 

^  Commonw.  1.3.  €.3. 


that  the  barons  interfered,  and  the  matter  was  settled  by  king  John*s  magna 
carta. 

Escuage  may  also  be  considered,  in  a  third  point  of  view,  as  that  sum 
which,  by  agreement  between  the  mesne  lords  and  their  tenants,  was  to  be 
paid  by  the  latter  to  the  former,  whenever  the  parliament  granted  escuage 
to  the  king  from  his  tenants.  If  only  the  proportion  was  settled  which 
that  sum  was  to  bear  to  the  parliamentary  assessment,  the  amount  was  still 
uncertam,  and  then  it  remained  in  the  nature  of  a  tenure  in  chivalry ;  if 
the  amount  was  settled,  then  it  became  analogous  to  a  socage  tenur«« 
Litt.  S.98.  120.     Wright,  121.  134. 

6    3 
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refused  such  wife  as  his  lord  and  guardian  had  bartered  for, 
and  imposed  upon  him :  or  twice  that  value  if  he  married 
another  woman.  Add  to  this,  the  untimely  and  expensive 
honour  of  knighthood^  to  make  his  poverty  more  completely 
splendid.  And  when  by  these  deductions  his  fortune  was  so 
shattered  and  ruined,  that  perhaps  he  was  obliged  to  sell  his 
patrimony,  he  had  not  even  that  poor  privilege  allowed  him 
without  paying  an  exorbitant  fine  for  a  licetice  of  alienation.  (14) 

A  SLAVERY  SO  Complicated,  and  so  extensive  as  this,  called 
aloud  for  a  remedy  in  a  nation  that  boasted  of  its  freedom. 
Palliatives  were  from  time  to  time  applied  by  successive  acts 
of  parliament,  which  assuaged  some  temporary  grievances. 
Till  at  length  the  humanity  of  king  James  I.  consented  %  in 
consideration  of  a  proper  equivalent,  to**  abolish  them  all ; 
[  77  ]  though  the  plan  proceeded  not  in  effect ;  in  like  manner  as 
be  had  formed  a  scheme,  and  begun  to  put  it  in  execution, 
for  removing  the  feodal  grievance  of  heritable  jurisdictions  in 
Scotland  ^  which  has  since  been  pursued  and  effected  by  the 
statute  20  Geo.  11.  c.43.  ^  King  James's  plan  for  exclianging 
our  military  tenures  seems  to  have  been  nearly  the  same  as 
that  which  has  been  since  pursued ;  only  with  this  difference, 
that,  by  way  of  compensation  for  the  loss  which  the  crown, 
and  other  lords  would  sustain,  an  annual  fee-farm  rent  was 
to  have  been  settled  and  inseparably  annexed  to  the  crown, 
and  assured  to  the  inferior  lords,  payable  out  of  every  knight's 
fee  within  dieir  respective  seignories.  An  expedient  seem- 
ingly much  better  than  the  hereditary  excise,  which  was 
afterwards  made  the  principal  equivalent  for  these  concessions. 
Por  at  length  the  military  tenures,  with  all  their  heavy  ap- 
pendages (having  during  the  usurpation  been  discontinued) 
were  destroyed  at  one  blow  by  the  statute  12  Car.  II.  c.24. 
which  enacts,  "  that  the  court  of  wards  and  liveries,  and  all 

•  4  Inst.  202.  wardkaiding  (equivalent  to  the  knight- 

'  Dalfymp.  of  Feuds,  292.  serrice  of  England)  is  for  ever  abolished 

g  By  another  statute   of  the    same  in  Scotland, 
year  (20Geo.II.  c.50.)  the  tenure  of 


(14)  The  licence  was  to  be  paid  for  by  the  alienee,  see  p.  72.  (n.  9.)  that 
ii,  he  was  liable  for  it ;  but  of  course  it  formed  part  of  the  purchase-money 
of  the  land. 
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'^  wardships,  liveries,  primer  seisins,  and  ousterlemains, 
*'  values  and  forfeitures  of  marriages,  by  reason  of  any  tenure 
^^  of  the  king  or  others,  be  totally  taken  away.  And  that  all 
"  fines  for  alienation,  tenures  by  homage,  knight-service,  and 
^^  escuage,  and  also  aids  for  marrjung  the  daughter  or 
^^  knighting  the  son,  and  all  tenures  of  the  king  in  capitej  be 
likewise  taken  away.  And  that  all  sorts  of  tenures,  held 
of  the  king  or  others,  be  turned  into  free  and  common 
^'  socage ;  save  only  tenures  in  frankalmoign,  copyholds,  and 
"  the  honorary  services  (without  the  slavish  part)  of  grand 
"  seijeanty."  A  statute,  which  was  a  greater  acquisition  ta 
the  civil  property  of  this  kingdom  than  even  magna  carta 
itself:  since  that  only  pruned  the  luxuriances  that  had  grown 
out  of  the  military  tenures,  and  thereby  preserved  them  in 
vigour ;  but  the  statute  of  king  Charles  extirpated  the  whole, 
and  demolished  both  root  and  branches. 


it 
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CHAPTER   THE   SIXTH. 


OP  THE  MODERN  ENGLISH  TENURES. 


A  LTHOUGH,  by  the  means  that  were  mentioned  in  the 
preceding  chapter,  the  oppressive  or  military  part  of 
the  feodal  constitution  was  happily  done  away,  yet  we  are 
not  to  imagine  that  the  constitution  itself  was  utterly  laid 
aside,  and  a  new  one  introduced  in  its  room :  since  by  the 
statute  12  Car.  11.  the  tenures  of  socage  and  frankalmoign, 
the  honorary  services  of  grand  seijeanty,  and  the  tenure  by 
copy  of  court  roll,  were  reserved ;  nay,  all  tenures  in  general, 
except  frankalmoign,  grand  seijeanty  (1),  and  copyhold,  were 
reduced  to  one  general  species  of  tenure,  then  well  known, 
and  subsisting  called  free  and  common  socage.  And  this, 
being  sprung  from  the  same  feodal  original  as  the  rest,  de- 
monstrates the  necessity  of  iblly  contemplating  that  antient 
system ;  since  it  is  that  alone  to  which  we  can  recur  to  explain 
any  seeming  or  real  difficulties,  that  may  arise  in  our  pre- 
sent mode  of  tenure. 

The  mflitary  tenure,  or  that  by  knight-service,  consisted 
of  what  were  reputed  the  most  free  and  honourable  services, 
but  which  in  their  nature  were  unavoidably  uncertain  in  re- 
spect to  the  time  of  their  performance.  The  second  species 
of  tenure,  ox  free  socage^  consisted  also  of  free  and  honourable 


(1)  Grand  serjeanty,  I  imagine,  ought  not  to  be  excepted;  for  the  sta- 
tute only  saves  its  honorary  services,  and  unless  the  tenure  itself  be  turned 
into  common  socage,  those  who  hold  by  it  can  still  only  devise  two-third» 
of  their  lands,  &c.  so  held.    See  post,  375. 
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services ;  but  such  as  were  liquidated  and  reduced  to  an  abso- 
lute certainty.    And  this  tenure  not  only  subsists  to  this  day, 
but  has  in  a  manner  absorbed  and  swallowed  up  (since  the 
statute  of  Charles  the  second)  almost  every  other  species  of  C  79  ] 
tenure.    And  to  this  we  are  next  to  proceed. 

II.  Socage,  in  it's  most  general  and  extensive  signiflcft- 
tion,  seems  to  denote  a  tenure  by  any  certain  and  determinate 
service.  And  in  this  sense  it  is  by  our  antient  writers  con- 
stantly put  in  opposition  to  chivalry,  or  knight-service,  where 
the  render  was  precarious  and  uncertain.  Thus  Bracton*;^ 
if  a  man  holds  by  rent  in  money,  without  any  escuage  or 
serjeanty,  "  id  tenementum  did  potest  socagiuni;**  but  if  you 
add  thereto  any  royal  service,  or  escuage,  to  any,  the  smallest, 
amount,  "  illud  did  poterit  feodum  militare!^  So  too  the  au- 
thor of  Fleta  ^  I  ^^  ex  donationibus^  servitia  militaria  vel  magfiae 
serjantiae  non  continentibus,  oritur  nobis  quoddam  nomen  gene^ 
rale,  quod  est  socagitun,**  Littleton  also  ^  defines  it.  to  be, 
where  the  tenant  holds  his  tenement  of  the  lord  by  any  cer^ 
tain  service,  in  lieu  of  all  other  services ;  so  that  they  be  not 
services  of  chivalry,  or  kUight-service.  And  therefore  after- 
wards ^  he  tells  us,  that  whatsoever  is  not  tenure  in  chivalry 
is  tenure  in  socage :  in  like  manner  as  it  is  defined  by  Finch  % 
a  tenure  to  be  done  out  of  war.  The  service  must  therefore 
be  certain,  in  order  to  denominate  it  socage ;  as  to  hold  by 
fealty  and  20s.  rent ;  or  by  homage,  fealty,  and  20^.  rent : 
or,  by  homage  and  fealty  without  rent:  or,  by  fealty  and 
certain  corporal  service,  as  ploughing  the  lord's  land  for 
three  days :  or,  by  fealty  only  without  any  other  service :  for 
all  these  are  tenures  in  socage  ^ 

But  socage,  as  was  hinted  in  the  last  chapter,  is  of  two 
sorts :  ^^^-socage,  where  the  services  are  not  only  certain, 
but  honourable:  and  villdn^socagej  where  the  services,  though 
certain,  are  of  a  baser  nature.  Such  as  hold  by  the  former 
tenure,  are  called  in  Glanvil «,  and  other  subsequent  authors, 
by  the  name  of  liberi  sokemanni,  or  tenants  in  free-socage. 

*  /.2.  c.  16.  §9.  ""  L.  147. 

^I.3,c.l4.  §9.  '  Litt.  §117, 118, 119. 

^  5  117.  «  /.  S.  C.7. 
«*  §118. 
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Of  this  tenure  we  are  first  to  speak;  and  this,  both  in  the 
[  80  ]  nature  of  it's  service,  and  the  fruits  and  consequences  apper- 
taining thereto,  was  always  by  much  the  most  free  and  inde- 
pendent species  of  any.  And  therefore  I  cannot  but  assent 
to  Mr.  Somner's  etymology  of  the  word**;  who  derives  it  from 
the  Saxon  appellation  5or,  which  signifies  liberty  or  privilege 
and)  being  joined  to  a  usual  termination,  is  called  socage^  in 
Latin  socagium;  signifying  thereby  a  free  or  privileged 
tenure.  *  This  etymology  seems  to  be  much  more  just  than 
that  of  our  common  lawyers  in  general,  who  derive  it  from 
*"  soca^  an  old  Latin  word,  denoting  (as  they  tell  us)  a  plough : 
for  that  in  ancient  time  this  socage  tenure  consisted  in  nothing 
else  but  services  of  husbandry,  which  the  tenant  was  bound 
to  do  to  his  lord,  as  to  plough,  sow,  or  reap  for  him ;  but 
that  in  process  of  time  this  service  was  changed  into  an 
annual  rent  by  consent  of  all  parties,  and  that,  in  memory  of 
it's  original,  it  still  retains  the  name  of  socage  or  plough- 
service  ^.  But  this  by  no  means  agrees  with  what  Littleton 
himself  tells  us  *,  that  to  hold  by  fealty  only,  without  paying 
any  rent,  is  tenure  in  socage ;  for  here  is  plainly  no  commu- 
tation for  plough-service.  Besides,  even  services,  confessedly 
of  a  military  nature  and  original,  (as  escuage,  which,  while  it 
remained  uncertain,  was  equivalent  to  knight-service,)  the 
instant  tliey  were  reduced  to  a  certainty,  changed  both  their 
name  and  nature,  and  were  called  socage"*.  It  was  the 
certainty  therefore  that  denominated  it  a  socage  tenure ;  and 
nothing  sure  could  be  a  greater  liberty  or  privilege,  than  to 
have  the  service  ascertained,  and  not  left  to  the  arbitrary 
calls  of  the  lord,  as  in  the  tenures  of  chivalry.  Wherefore  also 
Britton,  who  describes  lands  in  socage  tenure  under  the  name 
ofijraunke  ferme  ",  tells  us,  that  they  are  "  lands  and  tene- 
"  ments,  whereof  the  nature  of  the  fee  is  changed  by  feofF- 
"  ment  out  of  chivalry  for  certain  yearly  services,  and  in 
**  respect  whereof  neither  homage,  ward,  marriage,  nor  relief 
"  can  be  demanded."  Which  I^ads  us  also  to  another  ob- 
r  «1  1  *®'*^*^^">  ^^^  if  socage  tenures  were  of  such  base  and  servile 
original,  it  is  hard  to  account  for  the  very  great  immunities 

h  Gavdk.  138.  <  ing  of  lands  quhcn  ony  man  is  infeft 

'  In  like  manner  Skene,  in  Iiis  expo-  *  frcdyy  ^.' 
sition  of  the   Scots*  law,   title   iocage^         *  Litt.  §119.  '  §118- 

tells  us,  that  it  is  <  any  kind  of  hold*        "»  §  98.  120.  ^  c,^^ 


Ch.  6.  OF  THINGS.  81 

which  the  tenants  of  them  always  enjoyed ;  so  highly  su- 
perior to  those  of  the  tenants  by  chivalry,  that  it  was  thought, 
in  the  reigns  of  both  Edward  I.  and  Charles  II.  a  point  of  the 
utmost  importance  and  value  to  the  tenants,  to  reduce  the 
tenure  by  knight-service,  to  Jraunke  ferme  or  tenure  by 
socage.  We  may  therefore,  I  think,  fairly  conclude  in  favour 
of  Somner's  etymology,  and  the  liberal  extraction  of  the 
tenure  in  free  socage,  against  the  authority  even  of  Litd^ton 
himself,  (2) 

Taking  this  then  to  be  the  meaning  of  the  word,  it  seems 
probable  that  the  socage  tenures  were  the  relics  of  Saxon 
liberty ;  retained  by  such  persons  as  had  neither  forfeited  them 
to  the  king,  nor  been  obh'ged  to  exchange  their  tenure,  for 
the  more  honourable,  as  it  was  called,  but,  at  the  same  time, 
more  burthensome,  tenure  of  knight-service.  This  is  pecu- 
liarly remarkable  in  the  tenure  which  prevails  in  Kent,  called 
gavelkind,  which  \^  generally  acknowledged  to  be  a  species 
of  socage  tenure  ° ;  the  preservation  whereof  inviolate  from 
the  innovations  of  the  Norman  conqueror  is  a  fact  universally 
known.  And  those  who  thus  preserved  their  liberties  were 
said  to  hold  in  free  and  common  socage. 

°  Wright,  211. 


(2)  Sir  Martin  Wright  holds  to  the  etymology  of  Littleton;  1st,  because 
if  socage  be  understood  in  the  sense  of  tervitium  socce,  our  division  of 
tenures  into  knights-service  and  socage  will  answer  directly  to  the  Nor- 
man 'division  into  ^fs  de  Haubert,  and  Ji^ft  de  Roturiere,  husbandman's  or 
ploughman's  fee ;  and,  2dly,  because  in  this  sense  both  tenants  arc  simply 
denominated  from  the  name  or  nature  of  the  services  anciently  reserved 
upon  them,  p.  145.  In  the  words  of  Mr.  Hargrave,  both  derivations  have 
their  share  of  probability,  which  is  as  much  as  can  be  expected  in  a  subject 
so  very  uncertain.    Co.  Lilt.  86.  a.  n.  (1). 

The  author  a  little  favourably  mistates  Mr.  Somncr's  etymology  when 
he  speaks  of  soc  being  **  joined  to  a  usual  termination,'*  for  Mr.  Somner 
makes  agiuni  a  word  signifying  the  agenda  or  things  to  be  done;  according 
to  a  common  error  of  etymologists  in  that  and  former  periods,  who  thought 
it  necessary  to  find  some  distinct  independent  meaning  for  every  syllable  of  a 
word ;  instead  of  considering  that  the  terminations  of  derivative  words  are 
the  modes  only  by  which  different  languages,  according  to  different  analo- 
gies, express  the  different  points  of  view  under  which  the  primitive  and 
substantive  idea  is  to  be  regarded. 
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.  Vo>  LDcniUbre  the  grand  criterion  and  distinguishing  mark  of 
.  jb»  d|wcie«  of  tenure  are  the  having  it's  renders  or  services 
jteriC«naiued>  U  will  include  under  it  all  other  methods  of  hold- 
ing free  lands  by  certain  and  invariable  rents  and  duties :  and, 
in  particular,  petit  serjeanty^  tenure  in  burgage^  and  gavelkind. 

We  may  remember  that  by  the  statute  12  Car.  11.  grand 
seijeanty  is  not  itself  totally  abolished,  but  only  the  slavish 
appendages  belonging  to  it :  for  the  honorary  services  (such 
as  carrying  the  king's  sword  or  banner,  officiating  as  his  but- 
ler, carver,  &c.  at  the  coronation)  are  still  reserved.  Now 
petit  $erjeanty  bears  a  great  resemblance  to  grand  seijeanty ; 
for  as  the  one  is  a  personal  service,  so  the  other  Ls  a  rent  or 
render,  both  tending  to  some  purpose  relative  to  the  king's 
[  82  ]  person.  Petit  serjeanty,  as  defined  by  Littleton  p,  consists  in 
holding  lands  of  the  king  by  the  service  of  rendering  to  him 
annually  some  small  implement  of  war,  as  a  bow,  a  sword,  a 
lance,  an  arrow,  or  the  like.  This,  he  says%  is  but  socage  in 
effect :  for  it  is  no  personal  service,  but  a  certain  rent :  and, 
we  may  add,  it  is  clearly  no  predial  service,  or  service  of  the 
plough,  but  in  all  respects  liberum  et  commune  socagtum :  only 
being  held  of  the  king,  it  is  by  way  of  eminence  dignified  with 
the  title  o(  parvum  servitium  regis,  or  petit  serjeanty.  And 
magna  carta  respected  it  in  this  light,  when  it  enacted  *",  that 
no  wardship  of  the  lands  or  body  should  be  claimed  by  the 
king  in  virtue  of  a  tenure  by  petit  serjeanty.  (3) 

P  §  159.  *>  §  160.  ^  cap.  27. 


(3)  The  expression  in  Magna  Carta  is,  **  we  will  not  have  wardship  of  the 
heir  or  of  any  land  which  he  holds  of  any  other  person  by  knight-service,  by 
reason  of  any  petit  seijeanty  which  he  holds  of  us.'^  But  this  in  effect  proves 
the  poation  of  the  text,  for  if  petit  serjeanty  had  been  a  tenure  by  knight- 
service,  then  the  prerogative  of  the  crown  would  have  df&wn  to  the  king 
the  wardship  of  all  other  lands  held  of  other  lords,  along  vdth  the  wardship 
of  the  land  so  held  of  him  in  capite,  Co.  Litt  77.  a.  Petit  seijeanty  be- 
ing a  tenure  in  capite  is  affected  by  the  12  Ch.S.  though  hot  named  by  it; 
for  livei^  and  primer  seisin  were  incident  to  it,  which  are  expressly  taken 
away  by  the  statute.  In  other  respects,  it  continues  as  a  dignified  branch 
of  the  tenure  by  socage.    Co.  Litt.  108.  b.  n.  (l).    Hargrove's  notes. 
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Tenure  in  burgage  is  described  by  Glanvil',  and  is  ex-^ 
pressly  said  by  LitdetonS  to  be  but  tenure  in  socage :  and  it 
is  where  the  king  or  other  person  is  lord  of  an  antient  borough, 
in  which  the  tenements  are  held  by  a  rent  certain  ^.     It  is  in- 
deed only  a  kind  of  town  socage;   as  common  socage,  by 
which  other  lan^s  are  holden,  is  usually  of  a  rural  nature. 
A  borough,  as  we  have  formerly  seen,  is  usually  distinguished 
from  other  towns  by  the  right  of  sending  members  to  parlia- 
ment; and,  where  the  right  of  election  b  by  burgage  tenure, 
that  alone  is  a  proof  of  the  antiquity  of  the  borough.     Tenure 
in  burgage,  therefore,  or  burgage  tenure,  is  where  houses,  or 
lands  which  were  formerly  the  scite  of  houses,  in  an  antient 
borough,  are  held  of  some  lord  in  common  socage,  by  a  cer- 
tain estabh'shed  rent     And  these  seem  to  have  withstood  the 
shock  of  the  Norman  encroachments  principally  on  account 
of  their  insignificancy,  which  made  it  not  worth  while  to 
compel  them  to  an  alteration  of  tenure ;   as  an  hundred  of 
them  put  together  would  scarce  have  amounted  to  a  knight's 
fee.     Besides,  the  owners  of  them,  being  chiefly  artificers  and 
persons  engaged  in  trade,  could  not  with  any  tolerable  pro- 
priety be  put  on  such  a  military  establishment,  as  the  tenure 
in  chivalry  was.     And  here  also  we  have  again  an  instance, 
where  a  tenure  is  confessedly  in' socage,  and  yet  could  not 
possibly  ever  have  been  held  by  plough-service;   since  the 
tenants  must  have  been  citizens  or  burghers,  the  situation    [  83  ] 
frequently  a  walled  town,  the  tenements  single  houses ;  so 
that  none  of  the  owners  was  probably  master  of  a  plough,  or 
was  able  to  use  one,  if  he  had  it.     The  free  socage  therefore, 
in  which  these  tenements  are  held,  seems  to  be  plainly  a  rem- 
nant of  Saxon  liberty ;  which  may  also  account  for  the  great 
variety  of  customs,  affecting  many  of  these  tenements  so  held 
in  antient  burgage:   the  principal  and  most  remarkable  of 
which  is  that  called  Borough  English^  so  named  in  contradis- 
tinction as  it  were  to  the  Norjnan  customs,   and  which  is 
taken  notice  of  by  Glanvil'',  and  by  Littleton*;   viz.  that 
the  youngest  son^  and  not  the  eldest,  succeeds  to  the  burgage 
tenement  on  the  death  of  his  father.     For  which  Littleton  ^ 
gives  this  reason ;  because  the  younger  son,  by  reason  of  his 

■  Ub.l,  cap.3.  ^  ubi  suprm. 

'  §162.  *  §165. 

"  Lilt.  §162,163.  '  $«"• 
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tender  age,  is  not  so  capable  as  the  rest  of  his  brethren  to  help 
himself.  Other  authors  *  have  indeed  given  a  much  stranger 
reason  for  this  custom,  as  if  the  lord  of  the  fee  had  antiently  a 
right  of  concubinage  with  his  tenant's  wife  on  her  wedding- 
night  ;  and  that  therefore  the  tenement  descended  not  to  the 
eldest,  but  the  youngest  son,  who  was  more  certainly  the 
offspring  of  the  tenant  But  I  cannot  learn  that  ever  this 
custom  prevailed  in  England,  though  it  certainly  did  in  Scot- 
land, (under  the  name  of  mercheia  or  marcheta^)  till  abolished 
by  Malcolm  III.  *  And  perhaps  a  more  rational  account 
than  either  may  be  fetched  (though  at  a  suflScient  distance) 
from  the  practice  of  the  Tartars ;  among  whom,  according  to 
father  Duhalde,  this  custom  of  descent  to  the  youngest  son 
also  prevails.  That  nation  is  composed  totally  of  shepherds 
and  herdsmen ;  and  the  elder  sons,  as  soon  as  they  are  capable 
of  leading  a  pastoral  life,  migrate  from  their  father  with  a 
certain  allotment  of  cattle ;  and  go  to  seek  a  new  habitation. 
The  youngest  son,  therefore,  who  continues  latest  with  the 
father,  is  naturally  the  heir  of  his  house,  the  rest  being  already 
provided  for.  And  thus  we  find  that,  among  many  otlier 
northern  nations,  it  was  the  custom  for  all  the  sons  but  one  to 
[  84  ]  migrate  from  the  father,  which  one  became  his  heir*'.  So 
that  possibly  this  custom,  wherever  it  prevails,  may  be  the 
remnant  of  that  pastoral  state  of  our  British  and  German 
ancestors,  which  Caesar  and  Tacitus  describe.  Other  special 
customs  there  are  in  different  burgage  tenures;  as  that,  in 
some  the  wife  shall  be  endowed  of  all  her  husband's  tene- 
ments %  and  not  of  the  third  part  only,  as  at  the  common  law: 
and  that,  in  others,  a  man  might  dispose  of  his  tenements  by 
will  ^,  which,  in  general,  was  not  permitted  after  the  conquest 
till  the  reign  of  Henry  the  eighth ;  though  in  the  Saxon  times 
it  wiis  allowable  *.  A  pregnant  proof  that  these  liberties  of 
socage  tenure  were  fragments  of  Saxon  liberty. 

The  nature  of  the  tenure  in  gavelkind  affords  us  a  still 
stronger  argument     It  is  universally  known  what  struggles 

>  3  Mod.  Pref.  juris  relmquebat,     (JFaUmsh.  Ujitodign^ 

»  Seld.  tit.  of  hon.2.  1.  47.  n.  188.  Neustr,  c.l. 

f.  995.     Reg,  Mag  /.4.  c.31,  «  Litt.  §  166. 

^  Pater  cunetas  JUios  adultos  a  se  jtel-  **  §  1 67. 

lebat ,  praeter  unum  quern  haeredem  tui  '  Wright,  172» 
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the  Kentish  men  made  to  preserve  theur  anticnt  liberties,  and 
with  how  much  success  those  struggles  were  attended.  (4") 
And  as  it  is  principally  here  that  we  meet  with  the  custom  of 
gavelkind,  (though  it  was  and  is  to  be  found  in  some  other 
parts  of  the  kingdom 'i)  we  may  fairly  conclude  that  this  was 
a  part  of  those  liberties ;  agreeably  to  Mr.  Selden's  opinion, 
that  gavelkind  before  the  Norman  conquest  was  the  general 
custom  of  the  realm^.  The  distinguishing  properties  of  this 
tenure  are  various-:  some  of  the  principal  are  these;  1.  The 
tenant  is  of  age  sufficient  to  aliene  his  estate  by  feoffment  at 
the  age  of  fifteen  **.  2.  The  estate  does  not  escheat  in  case 
of  an  attfunder  and  execution  for  felony ;  their  maxim  being 
**  the  father  to  the  bough,  the  son  to  the  plough  K**  (5) 
S.  In  most  places  he  had  a  power  of  devising  lands  by  will, 
before  the  statute  for  that  purpose  was  made  ^.  4.  The  lands 
descend,  not  to  the  eldest,  youngest,  or  any  one  son  only,  but 
to  all  the  sons  together^ ;  which  was  indeed  antiently  the  most 

'  Stat.  32  Hen.  VIII.  c. 29.     Kitch.  mtnans,)    Cantianif  solum  inUgra  et  in^ 

of  courts,  200.  vuiata  remansit,     {AnaUct.  /.  2.  c.  7.) 

'  In  toto  regna,  ante  duds  advenlunit         h  Lamb.  Peramb.  614. 
Jrequens  et  usitata  fuit :  postca  catteris         '  Lamb.  634. 
adempta,  {sed  yrwatU  quorundam  loco'         ^  F.  N.  B.  198.     Cro.  Car.561. 
rum  consuetudmilms  alibi  postea  reger-         '  Litt.   §  210. 


(4)  It  is  agreed  on  all  hands  that  the  men  of  Kent,  by  their  situation, 
were  the  first  whose  opposition  William  would  have  had  to  subdue ;  but 
modem  historians,  upon  antient  authorities,  deny  that  they  made  any  re- 
markable struggles  against  him.  See  Hume,  Turner,  and  Lingard,  the  last 
of  whom  cites  the  words  of  an  eye-witness,  William  ofPoitou  :  "  Occurrunt 
vitro  Caaluarn  haud  procul  a  Ihvera,  jurant  JidetUatem,  dant  odsidet" 
This  suggeste  a  more  plausible  reason  for  the  preservation  of  their  customs ; 
William's  first  ground  in  this  country  was  certainly  not  that  of  conquest ; 
be  claimed  under  the  will  of  the  Confessor ;  it  seems,  therefore,  quite  na- 
tural that  to  those  who  first  and  spontaneously  submitted  themselves  to 
him,  he  might  without  scruple  promise  the  observance  of  all  their  andent 
rights.  On  the  other  hand,  if  these  concessions  had  been  extorted  fi'ora 
him  by  force,  when  he  was  too  weak  to  resist,  it  is  probable  that  they 
would  have  been  resumed,  when  all  resistance  was  overcome. 

(5)  Gavelkind  lands  escheat  for  want  of  heirs ;  and  even  in  felony,  if 
the  felon  withdraw  himself  out  of  the  country,  and  be  outlawed,  the 
king  is  entitled  to  the  year  and  day  of  his  lands  and  tenements,  and 
they  will  afterwards  escheat  to  the  lord.  The  law  was  the  same  while  sanc- 
tuary was  allowed,  if  the  felon  had  taken  to  it  and  abjured  the  realm. 
Robins.  Gavel,  p. 229.  2d  edit.   Wright,  209. 
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usual  course  of  descent  all  over  England  %  though  m  par* 
ticular  places  particular  customs  prevailed.  These,  among 
other  properties,  distinguished  this  tenure  in  a  most  remark- 
able manner :  and  yet  it  is  said  to  be  only  a  species  of  a  socage 
tenure,  modified  by  the  custom  of  the  countiy;  the  lands 
being  holden  by  suit  of  court  and  fealty,  which  is  a  service  in 
it's  nature  certain  ".  Wherefore  by  a  charter  of  king  John  *>, 
Hubert  archbishop  of  Canterbury  was  authorized  to  exchange 
the  gavelkind  tenures  holden  of  the  see  of  Canterbury  into 
tenures  by  knight's  service ;  and  by  statute  31  Hen.  VIH, 
c  S.  for  disgavelling  the  lands  of  divers  lords  and  genUemen 
in  the  county  of  Kent,  they  are  directed  to  be  descendible  for 
the  future  like  other  lands  which  were  never  holden  In/  service  of 
socage.  Now  the  immunities  which  the  tenants  in  gavelkind 
enjoyed  were  such,  as  we  cannot  conceive  should  be  conferred 
upon  mere  ploughmen  and  peasants ;  from  all  which  I  think 
it  sufficientiy  clear  that  tenures  in  free  socage  are  in  general 
of  a  nobler  original  than  is  assigned  by  Littieton,  and  after 
him  by  the  bulk  of  our  common  lawyers.  (6) 

Having  thus  distributed  and  distinguished  the  several  spe- 
cies of  tenure  in  free  socage,  I  proceed  next  to  shew  that  this 
also  partakes  very  strongly  of  the  feodal  nature.  Which  may 
probably  arise  from  it's  antient  Saxon  original ;  since  (as  was 
before  observed  ^)  feuds  were  not  unknown  among  the  Saxons, 

™  GlanviL  /.  7.  c.  8.  o  Spclm.  cod,  vet,  leg.  355, 

»  Wright,  211.  P  pag.48. 

(6)  It  is  difficult  to  resist  the  conclusion  to  which  sir  M.  Wright  comes, 
that  gavelkind  was  a  feudal  tenure ;  and  the  partible  quality  of  the  lands 
in  their  descent  becomes  an  additional  reason  for  thinking  so,  if  it  be  true, 
as  he  states,  that  all  tenures  by  socage,  or  of  the  nature  of  socage,  were 
antiently  in  point  of  succession  divisible.  But  if  gavelkind  be  of  feudal 
origin,  and  was  only  preserved  by  the  men  of  Kent  from  the  Norman  con- 
quest, having  been  previously  to  that  the  general  custom  of  the  realm,  it 
follows  of  course  that  the  feudal  system,  in  some  shape,  prevailed  in  this 
kingdom  under  the  Anglo-Saxon  dynasty. 

Several  statutes  have  been  made,  beside  the  one  mentioned  in  the  text, 
for  disgavelling  particular  Unds  in  Kent ;  the  effect  of  these  is  to  destroy 
the  partible  quality  of  the  descent  only,  and  to  leave  untouched  their  other 
privileges.  Thus  they  remained  devisable  by  the  custom  before  the  statute 
12  C.  2.,  and  still  remain  exempt  from  escheat  for  felony.  Robins.  Gavd. 
2d  edit.  76. 
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though  they  did  not  form  a  part  of  their  military  policy,  nor 
were  drawn  out  into  such  arbitrary  consequences  as  among 
the  Normans.  It  seems  therefore  reasonable  to  imagine, 
that  socage  tenure  existed  in  much  the  same  state  before  the 
conquest  as  after ;  that  in  Kent  it  was  preserved  with  a  high 
hand,  as  our  histories  inform  us  it  was ;  and  that  the  rest  of 
the  socage  tenures  dispersed  through  England  escaped  the 
general  fate  of  other  property,  partly  out  of  favour  and  aifec* 
tion  to  their  particular  owners,  and  partly  from  their  own 
insignificancy :  since  I  do  not  apprehend  the  number  of  socage 
tenures  soon  after  the  conquest  to  have  been  very  considerable, 
nor  their  value  by  any  means  large ;  till  by  successive  charters  t  ^^  ] 
of  enfranchisement  granted  to  the  tenants,  which  are  particu- 
larly mentioned  by  Britton '',  their  number  apd  value  began 
to  swell  so  far,  as  to  make  a  distinct,  and  justly  envied,  part 
of  our  English  system  of  tenures. 

However  this  may  be,  the  tokens  of  their  feodal  original 
will  evidently  appear  from  a  short  comparison  of  the  incidents 
and  consequences  of  socage  tenure  with  those  of  tenure  in 
chivalry ;  remarking  their  agreement  or  difference  as  we  go 
along. 

1.  In  the  first  place,  then,  both  were  held  of  superior 
lords ;  one  of  the  king,  either  immediately,  or  as  lord  para- 
mount, and  (in  the  latter  case)  of  a  subject  or  mesne  lord 
between  the  king  and  the  tenant.  (7) 

2.  Both  were  subject  to  the  feodal  return,  render,  rent, 
or  service  of  some  sort  or  other,  which  arose  from  a  suppo- 
sition of  an  original  grant  from  the  lord  to  the  tenant.  In 
the  military  tenure,  or  more  proper  feud,  this  was  from  it's 
nature  uncertain ;  in  socage,  which  was  a  feud  of  the  im- 
proper kind,  it  was  certain,  fixed,  and  determinate,  (though 
perhaps  nothing  more  than  bare  fealty,)  and  so  continues  to 
this  day. 

■^  C.66. 


(7)  There  is  some  mistake  in  introducing  the  word  "  one"  into  this  sen- 
tence, because  both  might  be  held  of  the  king  in  chief,  and  both  of  him  as 
lord  paramount. 

VOL.  II.  H 
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3.  Both  were,  from  their  constitution,  universally  subject 
(over  and  above  all  other  renders)  to  the  oath  of  fealty,  or 
mutual  bond  of  obligation  between  the  lord  and  tenants 
Which  oath  of  fealty  usually  draws  after  it  suit  to  the  lord's 
court.  And  this  oath  every  lord,  of  whom  tenements  are 
holden  at  this  day,  may  and  ought  to  call  upcm  his  tenants  to 
take  in  his  court  baron ;  if  it  be  only  for  the  reason  given  by 
Littleton  %  that  if  it  be  neglected^  it  will  by  long  continuance 
of  time  grow  out  of  memory  (as  doubtless  it  frequently  hath 
done)  whether  the  land  be  holden  of  the  lord  or  not ;  and  so 
he  may  lose  his  seign(H*y^  and  the  profit  which  may  accrue 
to  him  by  escheats  and  other  contingencies  ^ 

4.  The  t^oure  in  socage  was  subject,  of  common  right,  to 
aids  for  knighting  the  son  and  marrying  the  eldest  daughter" : 

[  87  ]  which  were  fixed  by  the  statute  Westm,  1.  c.d6.  at  205.  for 
every  201.  per  anfmm  so  held  ;  as  in  knight-sertice.  These 
aids,  as  in  tenure  by  chivalry,  were  originally  mere  benevo- 
lences, though  afterwards  claimed  as  matter  qf  right ;  but  were 
all  abolished  by  the  statute  12  Car.  II. 

S*  Relief  is  due  upon  socage  tenure,  as  well  as  upon 
tenure  in  chivalry :  but  the  manner  of  taking  it  is  very  differ- 
ent. The  rdief  on  a  knight's  fee  was  51.  or  one  quarter  of 
the  supposed  value  of  the  land ;  but  a  socage  relief  is  one 
year's  rent  or  rend^,  payable  by  the  tenant  to  the  lord,  be 
the  same  either  great  or  small  "^ :  and  therefore  Bracton  '  will 
not  allow  this  to  be  properly  a  relief,  but  quaedam  praestatio  loco 
relevii  in  recognitionem  dominu  So  too  the  statute  28  £dw.  I» 
c.  I.  declares,  that  a  free  sokeman  shall  give  no  relief y  but  shall 
double  his  rent  after  the  death  of  bis  ancestor,  according  to 
that  which  he  bath  used  to  pay  his  lord,  and  shall  not  be 
grieved  above  measure.  Reliefs  in  knigl^-service  were  only 
payable,  if  the  heir  at  the  death  of  his  ancestor  was  of  full 
age :  but  in  soc^;e  they  were  due  even  though  the  heir  wa& 
under  f^e,  because  the  lord  has  no  wardship  over  him^    The 

'  litt.  %  117.  ISl.  »  Co.  Litt.91. 

'  §  ISa  *  Litt.  §  126. 

*  'Sn  maaame  praestartdum  e$t,  ne  du^  '  J.  S.  c.  S6.  §  &» 

ii|PI»  reddaiur  jut  domini  tt  vtha^mc  ^  LitU  i  ISthi, 
^emporit  obtcuretwr,     {Conin.  jusfetuL 
!.«.  ^7.) 
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statute  of  Charles  II.  reserves  the  reliefs  incident  to  socage 
tenures;  and  therefore,  wherever  lands  m  fee-simple  are 
holden  by  a  rent,  reUef  is  still  due  of  common  right  upon  the 
death  of  a  tenant*.  (8) 

6.  Primer  seisin  was  incident  to  the  king's  socage  tenants 
in  capite^  as  well  as  to  those  by  knight-service ^  But  tenancy 
in  capite  as  well  as  primer  seisins  are,  among  the  other  fi&odat 
burthens,  entirely  abolished  by  the  statute. 

7.  Wardship  is  also  incident  to  tenure  in  socage ;  but  of 
a  nature  very  different  from  that  incident  to  knightp service. 
For  if  the  inheritance  descend  to  an  infant  under  fourteen, 
the  wardship  o(  Iiim  does  not,  nor  ever  did,  belong  to  the 

lord  of  the  fee ;  because  in  this  tenure,  no  military  or  other  C  ^^  J 
personal  service  being  required,  there  was  no  occasion  for  the 
lord  to  take  the  profits,  in  order  to  provide  a  proper  substitute 
for  his  infant  tenant ;  but  his  nearest  relation  (to  whom  the 
inheritance  cannot  descend)  shall  be  his  guardian  in  socage, 
and  have  the  custody  of  his  land  and  body  till  he  arrives  at 
the  age  of  fourteen.  The  guardieui  must  be  such  a  one,  to 
whom  the  inheritance  by  no  possibiFity  can  descend  ;  as  was 
fiilly  explained,  together  with  the  reasons  for  it,  in  the  former 
book  of  these  commentaries  ^  At  fourteen  this  wardship  in 
socage  ceases ;  and  the  heir  may  oust  the  guardian  and  call 
him  to  account  for  the  rents  and  profits  ^ :  for  at  this  age  the 
law  supposes  him  capable  of  chusing  a  guardian  for  himself. 
It  was  in  this  particular,  of  wardship,  as  also  in  that  of  mar- 
riage, and  in  the  certainty  of  the  render  or  service,  that  the 
socage  tenures  had  so  much  the  advantage  of  the  military 

*  3  Lev.  145.  *•  Vol.  I.  page  461. 

*  Co.  Lin.  77.  «  Litt.  §  123.     Co.  Litt.  89. 

(8)  Where  the  tenure  is  by  fealty  only,  of  course  there  can  o^  common 
right  be  no  relief,  for  being  a  ycaPs  rent  it  cannot  be  calculated  if  no  rent 
be  payable.  Co.  Litt.  93.  a.  But  by  custom  or  express  reservation  there 
may  be  a  relief  wholly  unconnected  with  the  yearly  rent,  and  this,  it  is 
presumed,  may  be  payable  when  there  is  no  yearly  rent.  In  Hargrave  and 
Butler's  Co.  Litt.  is  a  learned  note  by  the  former,  p.  93.  a.  n.  (2),  pointing 
out  several  differences  between  socage  relief,  proper  jBnd  improper  or  pay- 
able only  by  special  custom  or  express  reservation ;  to  this  I  refer  the  stu- 
dent 
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ones.  But  as  the  wardship  ceased  at  fourteen,  there  was  this 
disadvantage  attending  it :  that  young  heirs,'  being  left  at  so 
tender  an  age  to  chuse  their  own  guardians  till  twenty-one, 
might  make  an  improvident  choice.  Therefore,  when  almost 
all  the  lands  m  the  kingdom  were  turned  mto  socage  tenures, 
the  same  statute  12  Car.  1 1,  c.24.  enacted,  that  it  should  be 
in  the  power  of  any  father  by  will  to  appoint  a  guardian,  till 
bis  child  should  attain  the  age  of  twenty-one.  (9)  And,  if  no 
such  appointment  be  made,  the  court  of  chancery  will  fre- 
quently interpose,  and  name  a  guardian,  to  prevent  an  infant 
heir  from  improvidently  exposing  himself  to  ruin. 

8.  Marriage,  or  the  valor  maritagii^  was  not  in  socage 
tenure  any  perquisite  or  advantage  to  die  guardian,  but  rather 
the  reverse.  For,  if  the  guardian  married  his  ward  under  the 
age  of  fourteen,  he  was  bound  to  account  to  the  ward  for  the 
value  of  the  marriage,  even  though  he  took  nothing  for  it, 
unless  he  married  him  to  advantaged  For,  the  law  in  favour 
of  infants  is  always  jealous  of  guardians,  and  therefore  in  this 
ease  it  made  them  account,  not  only  for  what  they  did^  but 

[  89  ]  also  for  what  they  might,  receive  on  the  infant's  behalf;  lest 
by  some  collusion  the  guardian  should  have  received  the 
value,  and  not  brought  it  to  account :  but  the  statute  having 
destroyed  all  values  of  marriages,  this  doctrine  of  course  hath 
ceased  with  them.  At  fourteen  years  of  age  the  ward  might 
have  disposed  of  himself  in  marriage,  without  any  consent  of 
his  guardian,  till  the  late  act  for  preventing  clandestine  mar- 
riages. These  doctrines  of  wardship  and  marriage  in  socage 
tenure  were  so  diametrically  opposite  to  those  in  knight- 
service,  and  so  entirely  agree  with  those  parts  of  king  Edward's 
laws,  that  were  restored  by  Henry  the  first's  charter,  as 
might  alone  convince  us  that  socage  was  of  a  higher  original 
than  the  Norman  conquest* 

9.  Fines  for  alienation  were,  I  apprehend,  due  for  lands 
holden  of  the  king  in  capite  by  socage  tenure,  as  well  as  in 
case  of  tenure  by  knight-service :   for  the  statutes  that  relate 

"  Litt.  §  123. 


(9)  See  Vol.1,  p.  462. 
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to  this  point,  and  sir  Edward's  Coke's  comment  on  them  % 
speak  generally  of  all  tenants  in  capite,  without  making  any 
dbtinction :  but  now  all  fines  for  alienation  are  demolished  by 
the  statute  of  Charles  the  second. 

10.  Escheats  are  equally  incident  to  tenure  in  spcage,  as 
they  were  to  tenure  by  knight-service ;  except  only  in  gavel- 
kind lands,  which  are  (as  is  before  mentioned)  subject  to  no 
escheats  for  felony,  though  they  are  to  escheats  for  want 
of  heirs  ^ 

Thus  much  for  the  two  grand  species  of  tenure,  under 
which  almost  all  the  free  lands  of  the  kingdom  were  holden 
till  the  restoration  in  1660,  when  the  former  was  abolished 
and  sunk  into  the  latter ;  so  that  lands  of  both  sorts  are  now 
holden  by  one  univeral  tenure  office  and  common  socage. 

The  other  grand  division  of  tenure  mentioned  by  Bracton, 
as  cited  in  the  preceding  chapter,  is  that  of  villencLgey  as  con- 
tradistinguished firom  liberum  tenementumj  or  frank  tenure. 
And  this  (we  may  remember)  he  subdivided  into  two  classes, 
pure  and  privileged  villenage ;  from  whence  have  arisen  two 
other  species  of  our  modem  tenures. 

III.  From  the  tenure  of  pure  villenage  have  sprung  our 
present  copyhold  tenures,  or  tenure  by  copy  oi  court  roll  at    [  90  ] 
the  will  of  the  lord :  in  order  to  obtain  a  clear  idea  of  which, 
it  will  be  previously  necessary  to  take  a  short  view  of  the 
original  and  nature  of  manors. 

Manors  are  in  substance  as  antlent  as  the  Saxon  consti- 
tution, though  perhaps  differing  .a  little,  in  some  immaterial 
circumstances,  firom  those  that  exist  at  this  day  « :  just  as  we 
observed  of  feuds,  that  they  were  partly  known  to  our  ances- 
tors, even  before  the  Norman  conquest.  A  manor,  manerium^ 
a  manefidOy  because  the  usual  residence  of  the  owner  seems 
to  have  been  a  district  of  ground,  held  by  lords  or  great 
personages ;  who  kept  in  their  own  hands  so  much  land  as 

.  «  1  Inst,  43.     2  In5f.65,  66,  67.  ■  Co.  Cop.  §  2&  10. 

^  Wright,  210.         ^ 
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yras  necessary  for  the  use  of  their  families,  which  were  called 
terrae  dominicales  or  demesne  lands :  being  occupied  by  the 
lord,  or  dominus  maneru\  and  his  servants.  The  other,  or 
tenemental^  lands  they  distributed  among  their  tenants  ;  which 
from  the  different  modes  of  tenure  were  distinguished  by  two 
different  names.  First,  book-landj  or  charter-land,  which 
was  held  by  deed  under  certain  rents"  and  free-services,  and 
in  effect  differed  nothing  from  the  free-socage  lands  ** ;  and 
from  hence  have  arisen  most  of  the  freehold  tenants  who  hold 
of  particular  manors,  and  owe  suit  and  service  to  the  same. 
The  other  species  was  aiWed  Jblk-land^  which  was  held  by  no 
assurance  in  writing,  but  distributed  among  the  common  folk 
or  people  at  the  pleasure  of  the  lord,  and  resumed  at  his  dis- 
cretion ;  being  indeed  land  held  in  villenage,  which  we  shall 
presently  describe  more  at  large.  (10)  The  residue  of  the 
manor  being  uncultivated,  was  termed  the  lord's  waste,  and 
served  for  public  roads,  and  for  common  or  pasture  to  the 
lord  and  his  tenants.  Manors  were  formerly  called  baronies, 
as  they  still  are  lordships  :  and  each  lord  or  baron  was  em- 
powered to  hold  a  domestic  court,  called  the  court-baron, 
for  redressing  misdemesnors  and  nuisances  within  the  manor; 
and  for  settling  disputes  of  property  among  the  tenants.  (11) 
This  court  is  an  inseparable  ingredient  of  every  manor;  and 
if  the  number  of  suitors  should  so  fail  as  not  to  leave  sufli- 

»»  Co.  Cop.  §  3. 


(10)  Lord  Coke  baring  divided  the  lands  of  a  Saxon  manor  into  de- 
mesnes or  inlands^  and  services  or  outlands,  subdivides  demesnes  into  bookland 
and  folkland ;  it  is  clear,  bowever,  that  be  must  have  intended  what  the 
author  cites  him  as  having  done,  or  more  properly,  as  his  authority  for 
doing,  that  is,  to  divide  the  tenemental  or  service  lands  into  bookland  and 
folkland,  for  the  division  cannot  spply  to  the  demesne  lands. 

(1 1)  Mancrium  est  feodum  nobile,  parthn  vauaUit,  quo*  tenentes  vocamus, 
6b  certa  servUia  concessum,  pariim  Domino  in  usum  families  suis,  cum  juris^ 
dictione  in  vassallos  ob  concessa  prtsdia,  reservatum.  Qucb  vassaliis  conceduu" 
tur,  terras  dicimui  ienementaies ;  quce  domino  rescrvantur,  dominicales :  to' 
tstm  vero  feodum  domnium  appeUatur,  olim  Baronia,  unde  curia,  qws  huic 
protest  Jurisdiciioni,  hodie  curice  Baronis  nomen  retinet.  Spelm.  Gloss. 
Maneririm,  Conf  eund.  in  voc.  Baronioy  p.  73.  Wright,  163.  Upon  the 
expression,  Curia  Baronis,  in  this  passage,  I  would  just  observe,  that  at 
p.  53.  Vol.  HI.  the  author  calls  this  "  the  court  of  the  barons,"  i.  e.  the 
freeholders ;  but  it  is  properly  the  court  of  the  baron,  i.  e.  of  the  lord. 
The  stile  is  Curia  Baronis,  A.  B.  &c.      • 
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crent  to  make  a  jury  or  homage,  that  is,  two  tenants  at  least, 
the  manor  itself  is  lost.  *  (12) 

In  the  early  times  of  our  legal  constitution,  the  king's 
greater  barons,  who  had  a  large  extent  of  territory  held  under 
the  crown,  granted  out  frequently  smaller  manors  to  inferior 
persons  to  be  bolden  of  themselves :  which  do  therefore  now 
continue  to  be  held  under  a  superior  lord,  who  is  called  in 
such  cases  the  lord  paramount  over  all  these  manors ;  and 
his  seignory  is  frequently  termed  an  honour,  not  a  manor, 
especisJly  if  it  hath  belonged  to  an  ancient  feodal  baron,  or 
hath  been  at  any  time  in  the  hands  of  the  crown.  In  imi« 
tation  whereof  these  inferior  lords  beofan  to  carve  out  and 
grant  to  others  still  more  minute  estates,  to  be  held  as  of 
themselves,  and  were  so  proceeding  downwards  in  infinitttm : 
till  the  superior  lords  observed,  that  by  this  method  of  sub- 
infeudation they  lost  all  their  feodal  profits  of  wardships, 
marriages,  and  escheats,  which  fell  into  the  hands  of  these 
mesne  or  middle  lords,  who  were  the  immediate  superiors  of 
the  terre-ienantj  or  him  who  occupied  the  land :  and  also  that 
the  mesne  lords  themselves  were  so  impoverished  thereby, 
that  they  were  disabled  from  performing  their  services  to  their 
own  superiors.  This  occasioned,  first,  that  provision  in  the 
thirty-second  chapter  of  wiflgTia  carta^  9  Hen. III.)  which  is 
not  to  be  found  in  the  first  charter  granted  by  that  prince, 
nor  in  the  great  charter  of  king  John  ^)  that  no  man  should 
cither  give  or  sell  his  land,  without  reserving  sufficient  to 

'  Co.  Cop.  §  31.  J  See  the  Oxford  editions  of  the  charters. 


(19)  In  the  case  of  Glover  v.  Lane,  3  T,  R,  447.  Lord  Ken3ron  said, 
that  to  constitute  a  manor  it  was  neceivaiy,  not  only  that  there  should  be 
two  freeholders  within  the  manor,  bat  two  freeholders  holding  of  the  manor 
subject  to  escheats. 

The  reason  assigned  for  this  number  is,  that  fl^eemen  could  only  be  tried 
by  their  peers,  and,  if  there  be  one  tenant  only,  he  has  no  peer  or  judge. 
But  this  reason  would  evince  the  necessity  of  there  being  more  than  two, 
for  if  one  were  plaintiff  and  the  other  defendant,  no  court  at  all  could  be 
holden  to  try  the  caufie.  In  Brooke's  Abr.  tit.  Catue  a  remover  plee,  pi.  35. 
it  is  said  that  the  parol  was  removed  from  the  court  baron  because  there 
were  only  four  suitors,  and  he  makes  a  quaere  of  the  smallest  competent 
nnnlber.  The  reference  is  to  the  Register,  f.  1 1.  where  such  a  precedent 
is  given  in  a  mort  ^auncestor. 
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answer  the  demand  of  his  lord ;  and  afterwards  the  statute  of 
Westm.  3.  or  quia  emptores^  18  Edw.  I.  c.  1.  which  directs, 
that,  upon  all  sales  or  feoffments  of  land,  the  feoffee  shall 
hold  the  same,  not  of  his  immediate  feoffor,  but  of  the  chief 
lord  of  the  fee,  of  whom  such  feoffor  himself  held  it.  (13) 
But  these  provisions,  not  extending  to  the  king's  own  tenants 
in  capitCj  the  like  law  concerning  them  is  declared  by  the 
statutes  of  prerogativa  regis^  17  Edw.  II.  c.6.  and  of  34? 
Edw.  III.  c.  15.  by  which  last  all  subinfeudations,  previous  to 
92  ]  the  reign  of  king  Edward  I.,  were  confirmed:  but  all  subse- 
quent to  that  period  were  left  open  lo  the  king's  prerogative. 
And  fix>m  hence  it  is  clear,  that  all  manors  existing  at  this 
day,  must  have  existed  as  early  as  king  Edward  the  first :  for 
it  is  essential  to  a  manor,  that  there  be  tenants  who  hold  of 
the  lord ;  and  by  the  operation  of  these  statutes,  no  tenant 
in  capite  since  the  accession  of  that  prince,  and  no  tenant  of 
a  common  lord  since  the  statute  of  guia  empioreSy  could 
ci*eate  any  new  tenants  to  hold  of  himself. 

Now  with  regard  to  the  folk-land,  or  estates  held  in  vil- 
lenage,  this  was  a  species  of  tenure  neither  strictly  feodal, 
Norman,  or  Saxon;  but  mixed  and  compounded  of  them  all^: 
and  which  also,  on  account  of  the  heriots  that  usually  attend 
it,  may  seem  to  have  somewhat  Danish  in  it's  composition. 
Under  the  Saxon  government  there  were,  as  sir  William 
Temple  speaks  ^  a  sort  of  people  in  a  condition  of  downright 
servitude^  used  and  employed  in  the  most  servile  works,  and 
belonging,  both  they,  their  children  and  effects,  to  the  lord 
of  the  soil,  like  the  rest  of  the  cattle  or  stock  upon  it.  These 
seem  to  have  been  those  who  held  what  was  called  the  folk- 
land,  from  which  they  were  removable  at  the  lord's  pleasure. 
On  the  arrival  of  the  Normans  here,  it  seems  not  improbable, 
that  they  who  were  strangeris  to  any  other  than  a  feodal  state, 
might  give  some  sparks  of  enfranchisement  to  such  wretched 

k  VTright,  215.  '  Introd.  KGst.Engl.  59. 

■ 

(13)  See  ante,  p.  72.  n.  (12),  for  the  principle  on  which,  in  alienations  by 
an  inferior  tenant,  the  service  would  naturally  result  to  the  alienor.  It  may 
be  questioned  indeed  whether  before  the  statute  of  Quia  EmptoreSy  a  ser- 
vice could  be  reserved  to,  or  a  tenure  created  from,  anyone  but  the  feofibr, 
or  alienor. 


Ch.  6.  OF  THINGS.  93 

persons  as  fell  to  their  share,  by  admittmg  them,  as  well  as 
others,  to  the  oath  of  fealty ;  which  conferred  a  right  of  pro- 
tection, and  raised  the  tenant  to  a  kind  of  estate  superior  to 
downright  slavery,  but  inferior  to  every  other  condition ". 
Tliis  they  called  villenage,  and  the  tenants]  villeins,  either 
from  the  word  vilis,  or  else,  as  sir  Edward  Coke  tells  us  ",  a 
villa  i  because  they  lived  chiefly  in  villages,  and  were  em- 
ployed in  rustic  works  of  the  most  sordid  kind ;  resembling 
Uie  Spartan  helotes^  to  whom  alone  the  culture  of  the  lands 
was  consigned ;  their  rugged  masters,  like  our  northern  an- 
cestors, esteeming  war  the  only  honourable  employment  of 
mankind. 

These  villeins,  belonging  principally  to  lords  of  manors,  [  9S  ] 
were  either  villeins  regardaitt^  tliat  is,  annexed  to  the  manor 
or  land  :  or  else  they  were  in  gross,  or  at  large,  that  is,  an- 
nexed to  the  person  of  the  lord,  and  transferable  by  deed 
from  one  owner  to  another  °.  They  could  not  leave  their 
lord  without  his  permission ;  but  if  they  ran  away,  or  were 
purloined  from  him,  might  be  claimed  and  recovered  by  ac- 
tion, like  beasts  or  other  chattels.  They  held  indeed  small 
portions  of  land  by  way  of  sustaining  themselves  and  families ; 
but  it  was  at  the  mere  will  of  the  lord,  who  might  dispossess 
them  whenever  he  pleased ;  and  it  was  *  upon  villein  services, 
that  is,  to  carry  out  dung,  to  hedge  and  ditch  the  lord's  de- 
mesnes, and  any  otlier  the  meanest  offices  ^ :  and  their  services 
were  not  only  base,  but  uncertain  both  as  to  their  time  and 
quantity  "*.  A  villein,  in  short,  was  in  much  the  same  state 
with  us,  as  lord  Molesworth'  describes  to  be  that  of  the  boors 
in  Denmark,  and  which  Stiernhook "  attributes  also  to  the 
traals  or  slaves  in  Sweden ;  which  confirms  the  probability 
of  their  being  in  some  degree  monuments  of  the  Danish 
tyranny.  (13)     A  villein  could  acquire  no  property  either  in 

"»  Wright,  2]  7.  debet  sero  quidfacere  debet  in  creulino,  et 

"  1  Inst.  116.  semper  tenebitur  ad  incerta,     (Bracton, 

«  Litt.  §  18].  /.4.  tr.l.  C.28.  §5. 
P  Ibid.  §  172.  '  c.  8. 

•*  lUe    qui  tenet  in   viUenagio  faciet         •  de  jure  stieonum,  i,2.  c.4. 
guictiuid  ei  praecej>tum  Juerit,  nee  scire 


(13)  If  this  were  so,  one  would  expect  to  find  villenage  more  connnoh 
in  the  parts  of  England  which  the  Danes  permanently  conquered  and  co- 
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lands  or  goods :  but,  if  he  purchased  either,  the  lord  might 
enter  upon  them,  oust  the  villein,  and  seize  them  to  his  own 
use,  unless  he  contrived  to  dispose  of  them  again  before  the 
lord  had  seized  diem ;  for  the  lord  had  then  lost  his  oppor- 
portunity  K 

Ik  many  places  also  a  fine  was  payable  to  the  lord,  if  the 
villein  presumed  to  marry  his  daughter  to  any  one  without 
leave  fi-om  the  lord";  and,  by  the  common  law,  the  lord 
m^ht  also  bring  an  action  against  the  husband  for  damages 
in  thus  purloining  his  property^.  For  the  children  of  villeins 
were  also  in  the  same  state  of  bondage  with  their  parents ; 
f  94  ]  whence  they  were  called  in  Latin,  nativi^  which  gave  rise  to 
the  female  appellation  of  a  villein,  who  was  called  a  yieife  *. 
In  case  of  a  marriage  between  a  freeman  and  a  neife,  or  a 
villein  and  a  freewoman,  the  issue  followed  the  condition  of 
the  father,  being  free  if  he  was  free,  and  villein  if  he  was 
villein ;  contrary  to  the  maxim  of  the  civil  law,  that  paHtis 
seqtdttiT  venirem.  But  no  bastard  could  be  born  a  villein, 
because  by  another  maxim  of  our  law  he  is  nuUiusJtlitis :-  and 
as  he  can  gain  nothing  by  inheritance,  it  were  hard  tliat  he 
should  lose  his  natural  freedom  by  it  y.  The  law,  however, 
protected  the  persons  of  villeins,  as  the  king's  subjects,  against 
atrocious  injuries  of  the  lord  :  for  he  might  not  kill,  or  maim 
his  villein  * ;  though  he  might  beat  him  with  impunity,  since 
the  villein  had  no  action  or  remedy  at  law  against  his  lord, 
but  in  case  of  the  murder  of  his  ancestor,  or  the  maim  of  his 
own  person.  (14)  Neifs  indeed  had  ako  an  appeal  of  rape  in 
case  the  lord  violated  them  by  force  *. 

<  Litt.  §  177.  y  litt.  %  187,  188. 

"  Co.  Liu.  140.  *  mi.  §  189.  194. 

*  Litt.  §  202.  •  Ibid,  %  190. 
"^  Ibid,  §  186. 


loniied.  I  atn  uot  aware  thai  there  is  any  evidence  that  this  was  the  case ; 
the  reduction  of  the  British  inhabitants  to  slavery  who  survived  the  con- 
test with  the  Saxons,  and  who  did  not  fly  from  their  country,  seems  to 
furnish  a  more  plausible  origin  for  villenage. 

(I4)  In  case  of  mayhem  he  had  no  remedy  ^y  action  or  appeal,  for  the 
damages  recovered  in  either  case  might  immediately  have  been  seized  by 
the  lord,  and  so  the  proceeding  would  have  been  illusory.  But  the  lord 
was  subject  to  an  inifictment  at  the  king's  suit.    Litt.  s.  194. 
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Villeins  might  be  enfranchised  by  manmnission,  which  is 
either  express  or  implied :  express,  as  where  a  man  granted 
to  the  villein  a  deed  of  manumission  ^ :  implied,  as  wh^%  a 
man  bound  himself  in  a  bond  to  his  villein  for  a  sum  cf  money, 
granted  him  an  annuity  by  deed,  or  gave  him  an  estate  in  fee^ 
for  life  or  years  ^ ;  for  this  was  dealing  with  his  villein  on  the 
footing  of  a  freeman,  it  was  in  some  of  the  instances  giving 
him  an  action  against  his  lord,  and  in  others  vesting  in  him 
an  ownership  entirely  inconsistent  with  his  former  state  of 
bondage.  So  also  if  the  lord  brought  an  action  against  his 
villein,  this  enfranchised  him  ^;  for  as  the  lord  might  have  a 
short  remedy  against  his  villein,  by  seising  his  goods,  (which 
was  more  than  equivalent  to  any  damages  he  could  recover,) 
the  law  whicli  is  always  ready  to  catch  at  any  thing  in  favour 
of  liberty,  presumed  that  by  bringing  this  action  he  meant  to 
set  his  villein  on  the  same  footing  with  himself^  and  therefore 
held  it  an  implied  manumission.  But,  in  case  the  lord  in«  [  95 
dieted  him  for  felony,  it  was  otherwise ;  for  the  lord  could  not 
inflict  a  capital  punishment  on  his  villein,  without  calling  in 
the  assistance  of  the  law. 

Villeins,  by  these  aild  many  other  means,  in  process  of 
time  gained  considerable  ground  on  their  lords ;  andi  in  ptme^ 
ticular  strengthened  the  tenure  of  their  estates  to  that  degree, 
that  they  came  to  have  in  them  an  interest  in  many  places 
full  as  good,  in  others  better  than  their  lords.  For  the  good- 
nature and  benevolence  of  many  lords  of  manors  having, 
time  out  of  mind,  permitted  their  villeins  and  thdr  children 
to  enjoy  their  possessions  without  interruption,  in  a  regular 
course  of  descent,  the  common  law,  of  which  custom  is  the 
life,  now  gave  them  title  to  prescribe  against  their  lords ;  and, 
on  performance  of  the  same  services,  to  hold  their  lands,  in 
spight  of  any  determination  of  the  lord's  will.  For  though 
in  general  they  are  still  said  to  hold  their  estates  at  the  will 
of  the  lord,  yet  it  is  such  a  will  as  is  agreeable  to  the  custom 
of  the  manor ;  which  customs  are  preserved  and  evidenced  by 
the  rolls  of  the  several  courts  baron  in  which  they  are 
entered,  or  kept  on  foot  by  the  constant  immemorial  usage  of 

•»  Litt.  §  204.  «  5  208. 

'  5  304,  5,  6. 
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the  several  manors  in  which  the  lands  lie.  And,  as  such 
tenants  had  nothing  to  shew  for  their  estates  but  these  cus- 
toms, and  admissions  in  pursuance  of  them,  entered  on  those 
rolls,  or  the  copies  of  such  entries  witnessed  by  the  steward, 
they  now  b^ran  to  be  called  tenants  hy  copy  of  court-roU^  and 
their  tenure  itself  a  copyhold  *•  (15) 

Thus  copyhold  tenures,  as  sir  Edward  Coke  observes  *, 
although  very  meanly  descended,  yet  come  of  an  antient 
house;  for,  from  what  has  been  premised,  it  appears,  that 
copyholders  are  in  truth  no  other  but  villeins,  who,  by  a  long 
series  of  immemorial  encroachments  on  the  lord,  have  at  last 
established  a  customary  right  to  those  estates,  which  before 
[  96  ]  were  held  absolutely  at  the  lord's  will.  Which  affords  a  very 
substantial  reason  for  the  great  variety  of  customs  that  prevail 
in  different  manors  with  regard  both  to  the  descent  of  the 
estates,  and  the  privileges  belonging  to  the  tenants.  And 
these  encroachments  grew  to  be  so  universal,  that  when  tenure 
in  villenage  was  virtually  abolished  (though  copyholds  were 
reserved)  by  the  statute  of  Charles  IL,  there  was  hardly  a  pure 
viUein  left  in  the  nation.  For  sir  Thomas  Smitli  ^.  testifies, 
that  in  all  his  time  (and  he  was  secfetary  to  Edward  VI.)  he 
iifBver  knew  any  viUein  in  gross  throughout  the  realm ;  and 
the  few  villeins  regardant  that  were  then  remaining  were  such 
only  as  had  belonged  to  bishops,  monasteries,  or  other  eccle- 
siastical corporations,  in  the  preceding  times  of  popery.  For 
be  tells  us,  that  ^  the  holy  fathers,  monks,  and  friars,  had  in 
^^  their  confessions,  and  especially  in  their  extreme  and  deadly 
*^  sickness,  convinced  the  laity  how  dangerous  a  practice  it 
<'  was,  for  one  Christian  man  to  hold  anodier  in  bondage :  so 
*^  that  temporal  men,  by  little  and  little,  by  reason  of  that 

*  F.N.B.  12.  «  Commonwealth,  b.  3.  c  10. 

'  Cop.  §  32. 


(15)  See  this  obscure  subject  very  ingeniously  handled  in  Hallam's  Middle 
Ages,  c.  viii.  part  7.  There  is  one  important  circumstance  connected  with  vil- 
lenage, and  wj^ich  must  have  facilitated  the  progress  to  the  copyhold  system, 
t^at  as  villeins  by  their  lords  sufferance  might  hold  land  of  other  persons 
by  free  tenure,  so  freemen  might  hold  land  by  villein  tenure.  Persons  in 
this  last  predicament  were  personally  free,  and  such  estates  so  held  must 
have  formed  a  useful  link  between  free  and  servile  tenures. 
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terror  in  their  consciences,  were  glad  to. manumit  all  their 
villeins.  But  the  said  holy  fathers,  with  the  abbots  and  priors, 
**  did  not  in  like  sort  by  theirs ;  for  they  also  had  a  scruple 
**  in  conscience  to  impoverish  and  despoil  the  church  so  much, 
**  as  to  manumit  such  as  were  bond  to  their  churches,  or  to 
^^  the  manors  which  the  church  had  gotten ;  and  so  kept  their 
"  villeins  still."  By  these  several  means  the  generality  of 
villeins  in  the  kingdom  have  long  ago  sprouted  up  into  copy- 
holders ;  their  persons  being  enfranchised  by  manumission  or 
long  acquiescence ;  but  their  estates,  in  strictness,  remaining 
subject  to  the  same  servile  conditions  and  forfeitures  as  before ; 
though,  in  general,  the  villein  services  are  usually  commuted 
for  a  small  pecuniary  quit  rent  \ 

As  a  farther  consequence  of  what  has  been  premised,  we  C  ^7  ] 
may  collect  these  two  main  principles,  which  are  held  *  to  be 
the  supporters  of  the  copyhold  tenure,  and  without  which 
it  cannot  exist :  1 .  That  the  lands  be  parcel  of,  and  situate 
within  that  manor,  under  which  it  is  held.  2.  That  they 
have  been  demised,  or  demisable,  by  copy  of  court-roll  imme- 
morially.  For  immemorial  custom  is  the  life  of  all  tenures 
by  copy ;  so  that  no  new  copyhold  can,  strictly  speaking,  be 
gi*anted  at  this  day.  ^ 

In  some  manors,  where  the  custom  hath  been  to  permit 
the  heir  to  succeed  the  ancestor  in  his  tenure,  the  estates  are 
stiied  copyholds  of  inheritance;  in  others,  where  the  lords 
have  been  more  vigilant  to  maintain  their  rights,  they  remain 
copyholds  for  life  only :  for  the  custom  of  the  manor  has  in 
both  cases  so  far  superseded  the  will  of  the  lord,  that,  provided 
the  services  be  performed  or  stipulated  for  by  fealty,  he  can- 
not, in  the  first  instance,  refuse  to  admit  the  heir  of  his  tenant 
upon  his  death ;  nor,  in  the  second,  can  he  remove  bis  present 

b  In  some  manors  the  copyholders  Maner,  de  Edgware  Comm.  Mid,)     As 

were  bound  to  perform  the  most  ser-  in   the  kingdom   of  Whidah,  on  the 

vile  offices,  as  to  hedge  and  ditch  the  Slave  coast  of  Africa,  the  people  are 

lord'A  grounds,   to  lop  his  trees,  and  bound  to  cut  and  carry  in  the  king*8 

reap  his  com,  and  the  like ;   the  lord  com  from  olf  liis  demesne  lands,  and 

usually  finding  them  meat  and  drink,  are  attended  by  music  during  all  the 

and  sometimes  (as  is  still  the  use  in  time    of    their  labour.       (Mod.    Un. 

the  highlands  of  Scotland)  a  minstrel  Hist.  x«i»  429.) 
or  piper   for    their  diversion.     (Rotf.         |  Coalite.  58.. 
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teDOBt  so  kxDg  as  he  lives,  though  he  holds  nominally  by  the 
precarious  tenure  of  his  lord's  will. 

The  fruits  and  appendages  of  a  copyhold  tenure,  that  it 
hath  in  common  with  free  tenures,  are  fealty,  services,  (as  well 
in  rents  as  otherwise,)  relief,  and  escheats.  The  two  latter 
belong  only  to  copyholds  of  inheritance ;  the  former  to  those 
for  life  also.  But  besides  these,  copyholds  have  also  heriots, 
wardship,  and  fines.  Heriots,  which  I  think  are  agreed  to 
be  a  Danish  custom,  and  of  which  we  shall  say  more  hereafter^, 
are  a  render  of  the  best  beast  or  other  good  (as  the  custom 
may  be)  to  the  lord  on  the  death  of  the  tenant.  This  is  plainly 
a  relic  of  villein  tenure ;  there  being  originally  less  hardship 
in  it,  when  all  the  goods  and  chattels  belonged  to  the  lord, 
and  he  might  have  seised  them  even  in  the  villein's  lifetime. 
These  are  incident  to  both  species  of  copyhold ;  but  wardship 
[  98  ]  and  fines  to  those  of  inheritance  only.  Wardship,  in  copy- 
hold estates,  partakes  both  of  that  in  chivalry  and  that  in 
socage.  Like  that  in  chivalry,  the  lord  is  the  legal  guardian ; 
who  usually  assigns  some  relation  of  the  infant  tenant  to  act 
in  his  stead ;  and  he,  like  the  guardian  in  socage,  is  account- 
able to  his  ward  for  the  profits.  (16)  Of  fines,  some  are  in 
the  nature  of  primer  seisins,  due  on  the  death  of  each  tenant; 

'  Seech. 28. 


(16)  There  is  some  obscurity  as  to  this  point,  but  I  imagine  the  account 
given  of  it  in  the  text  cannot  be  the  correct  one.  As  the  tenure  clearly 
savoured  more  of  socage  than  chivalry,  the  lord,  without  a  special  custom 
warranting  it,  cannot  well  be  supposed  to  be  the  guardian,  but  the  nearest 
relation  to  whom  the  inheritance  cannot  descend.  And,  accordingly,  in 
S  Rolle's  Abr.  title  GrardeP.  pi.  1.  it  is  laid  down  by  the  court,  that  "  if  a 
copyhold  descend  to  an  in&nt  within  the  age  of  fourteen,  hiaprochein  amy^ 
to  whom  the  land  cannot  descend,  shall  have  the  custody  of  it  as  he  would 
of  a  freehold,  ucdiess  there  be  a  custom  appointing  it  to  another.  If  there  be 
such  a  custom,  that  will  still  operate,  and  is  not  affected  by  the  statute  ofCh.  2. 
(See  ante,  p.  88.)  But  the  present  question  is,  who  shall  now  be  guardian 
where  there  is  no  custom ;  whether,  though  the  statute  will  not  operate 
to  defeat  a  custom,  it  shall  take  place  in  the  absence  of  any  custom.  Mr. 
Watkins  is  of  opinion  that  it  will,  and  even  where  there  is  a  custom  he 
tbiok&  that  the  father,  by  will  under  tho  statute,  may  appoint  a  guardian 
qf  the  body  of  bis  child.  It  is  desirable  that  the  law  should  be  as  he  staitaa 
^k^  but  I  am  not  aware  that  any  decision  to  that  ^ect  has  taken  place. 
9  Watk.  on  Copyhold^  lOi. 
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others  are  mere  fines  tor  alienation  of  the  lands ;  in  some 
manors  only  one  of  these  sorts  can  be  demanded,  in  some 
both}  and  in  others  neither.  They  are  sometimes  arbitrary 
and  at  the  will  of  the  lord,  sometimes  fixed  by  custom ;  but, 
even  when  arbitrary,  the  courts  of  law,  in  favour  of  the  liberty 
of  copyholders,  have  tied  them  down  to  be  reasonable  ia  their 
extent ;  otherwise  they  might  amount  to  a  disherisoa  o£  tbe 
estate.  No  fine,  therefore,  is  allbwed  to  be  taken  upoa  de- 
scents and  alienations  (unless  in  particular  circumstances)  (17) 
of  more  than  two  years  improved  value  of  the  estate  ^  From 
this  instance  we  may  judge  of  the  favourable  disposilioa  that 
the  law  of  England  (which  is  a  law  of  liberty)  hath  always 
shewn  to  this  species  of  tenants;  by  removing,  as  fiur  as 
possible,  every  real  badge  of  slavery  from  them,  however 
some  nominal  ones  may  continue.  It  suffered  custom  very 
early  to  get  the  better  of  the  express  terms  upon  which  they 
held  their  lands ;  by  declaring,  that  the  will  of  the  lord  was 
to  be  interpreted  by  the  custom  of  the  manor :  and»  where  no 
custom  has  been  suffered  to  grow  up  to  the  prejudice  of  the 
lord,  as  in  this  case  of  arbitrary  fines,  the  law  itself  interposes 
with  an  equitable  moderation,  and  will  not  suffer  the  lord  to 
extend  his  power  so  iar  as  to  disinherit  the  tenant. 

Thus  much  for  the  antient  tenure  ofjmre  villenage,  and  the 
modem  one  of  copyhold  at  the  wiU  of  the  lordy  which  is  lineally 
descended  fi*om  it. 

IV.  There  is  yet  a  fourth  species  of  tenure,  described  by 
Bracton  under  the  name  sometimes  oi  privileged  villenage, 
and  sometimes  of  villein-socage.  This,  he  teUs  us^  is  such 
as  has  been  held  of  the  kings  of  England  from  the  conquest 
downwards;  that  the  tenants  herein,  ^^villanafaciunt  servitioj  r[  99  ] 

*  2  Ch.  Rep.  134.  »  /.4.  tr.  1.  c.28.  \  5. 


(17)  These  are  where  the  lord  ia  not  compellable  to  admit,  and  where 
the  grant  on  his  part  is  voluntary,  as  in  case  of  copyholds  for  lives  where 
there  b  no  right  of  renewal ;  or  even  where  there  is  a  binding  custom  to  re- 
new, but  which  allows  the  copyholder  to  put  in  more  than  one  liic  ait  a  time, 
for  there  in  fact  two  admissions  take  place  at  once,  and  therefore  there  can 
be  no  hardship  in  a  double  fine^    See  Scriven  on  Copyhold*,  374. 
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"  sed  certa  et  determinata  ;^  that  they  cannot  aliene  or  transfer 
their  tenements  by  grant  or  feoflPment,  any  more  than  pure 
villeins  can :  but  must  surrender  them  to  the  lord  or  his 
steward,  to  be  again  granted  out  and  held  in  villenage.  And 
irom  these  circumstances  we  may  collect,  that  what  he  here 
describes  is  no  other  than  an  exalted  species  of  copyhold, 
subsisting  at  this  day,  viz.  the  tenure  in  antient  demestie ;  to 
which,  as  partaking  of  the  baseness  of  villenage  in  the  nature 
of  it's  services,  and  the  freedom  of  socage  in  their  certainty, 
he  has  therefore  given  a  name  con^ipounded  out  of  both,  and 
calls  it  viUanum  socagium. 

Antient  demesne  consists  of  those  lands  or  manors,  which, 
though  now  perhaps  granted  out  to  private  subjects,  were 
actually  in  the  hands  of  the  crown  in  the  time  of  Edward  the 
confessor,  or  William  the  conqueror ;  and  so  appear  to  have 
been  by  the  great  survey  in  the  exchequer  called  domesday- 
book  ".  The  tenants  of  these  lands,  under  the  crown,  were 
not  all  of  the  same  order  or  degree.  Some  of  them,  as 
Britton  testifies  %  continued  for  a  long  time  pure  and  absolute 
villeins,  dependent  on  the  will  of  the  lord :  and  those  who 
have  succeeded  them  in  their  tenures  now  differ  from  common 
copyliSlders  in  only  a  few  points®.  Others  were  in  great 
measure  enfranchised  by  the  royal  favour :  being  only  bound 
in  respect  of  their  lands  to  perform  some  of  the  better  sort  of 
villein  services,  but  those  determinate  and  certain :  as,  to 
plough  the  king's  land  for  so  many  days,  to  supply  his  court 
with  such  a  quantity  of  provisions,  or  other  stated  services ; 
all  of  which  are  now  changed  into  pecuniary  rents :  and  in 
consideration  hereof  they  had  many  immunities  and  privileges 
granted  to  them  p  ;  as  to  try  the  right  of  their  property  in  a 
peculiar  court  of  their  own,  called  a  court  of  antient  demesne, 
by  a  peculiar  process,  denominated  a  writ  of  light  close  ** ;  not 
to  pay  toll  or  taxes;  hot  to  contribute  to  the  expences  of 
knights  of  the  shire ;  nor  to  be  put  on  juries ;  and  the  like^ 

[  100  ]       These  tenants,  therefore,  though  their  tenure  be  absolutely 
copyhold,  yet  have  an  interest  equivalent  to  a  freehold :  for 

«  F.  N.  B.  14.  16.  P  4  Inst.  269. 

"  c.  66.  «!  F.N.  B.  U. 

*»  F.  N.  B.  228.  •  •      '  JWtf,  14. 
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notwithstanding  their  services  were  of  a  base  and  villenous 
original  *,  yet  the  tenants  were  esteemed  in  all  other  respects 
to  be  highly  privileged  villeins ;  and  especially  for  that  their 
services  were  fixed  and  determinate,  and  that  they  could  not 
be  compelled  (like  pure  villeins)  to  relinquish  these  tenements 
at  the  lord's  will,  or  to  hold  them  against  their  own :  "  et 
"  ideoj^  says  Bracton,  **  dicuntur  liberi"  Britton,  also,  from 
such  their  freedom,  calls  them  absolutely  sokemansy  and  their 
tenure  sokemanries  ;  which  he  describes  t  to  be  "  lands  and 
*^  tenements,  which  are  not  held  by  knight-service,  nor  by 
"  grand  seijeantjTy  nor  by  petit,  but  by  simple  services,  being, 
^^  as  it  were,  lands  enfranchised  by  the  king  or  his  predeces- 
"  sors  from  their  antient  demesne."  And  the  same  name  is 
also  given  them  in  fleta".  Hence  Fitzherbert  observes'', 
that  no  lands  are  antient  demesne  but  lands  holden  in  so- 
cage ;  that  is,  not  in  free  and  common  socage,  but  in  this  am- 
phibious subordinate  class  of  villein -socage.  And  it  is  pos- 
sible, that  as  this  species  of  socage  tenure  is  plainly  founded 
upon  predial  services,  or  services  of  the  plough,  it  may  have 
given  cause  to  imagme  that  all  socage  tenures  arose  from  the 
same  original ;  for  want  of  distinguishing  with  Bracton,  be- 
tween free  socage  or  socage  of  frank  tenure,  and  villeim  socage 
or  socage  of  antient  demesne.  ^ 

Lands  holden  by  this  tenure  are  therefore  a  species  of 
copyhold,  and  as  such  preserved  and  exempted  from  the 
operation  of  tlie  statute  of  Charles  II.  Yet  they  diSei:  ftom 
common  copyholds,  principally  in  the  privileges  befoi:e»  men- 
tioned :  as  also  they  diflfer  from  freeholders  by  one  especial 
mark  and  tincture  of  villenage,  noted  by  Bracton,  and  re- 
maining to  this  day,  viz.  that  they  cannot  be  conyteyed  from 
man  to  man  by  the  general  common  law  conveyances,  of  Ceoff- 
ment,  and  the  rest ;  but  must  pass  by  surrender  to  the  lord 
or  his  steward,  in  the  manner  of  common  'copyholds  i  yet 
with  this  distinction  *,  that  in  the  surrender  of  these  lands  in  [  101  ] 
antient  demesne,  it  is  not  used  to  say,  "  to  hold  at  the  mil  o 


•  Oflb.hifft.  of  cxdi.  16.  aod sa  [  /^  N.  B.l». 

<  c.  66.  '  Kitchen  on  courtly  194. 

"  /.I.  C.8. 
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the  lop'di**  in  their  Copies,  but  only,  "  to  hold  accmding  to  the 
"  custom  of  the  manors  (18) 

Thus  have  we  taken  a  compendious  view  of  the  principal 
and  fundamental  points*  of  the  doctrine  of  tenures,  both  antient 
and  modern,  in  which  we  cannot  but  remark  the  mutual 
connexion  and  dependence  that  all  of  them  have  upon  each 
other.  And  upon  the  whole  it  appears,  that  whatever  changes 
and  alterations  these  tenures  have  in  process  of  time  under- 
gone, from  the  Saxon  aera  to  the  12  Car.  II.  all  lay  tenures 
are  now  in  effect  reduced  to  two  species ;  free  tenure  in  com- 
mon socage,  and  hose  tenure  by  copy  of  court-roll. 

I  MENTIONED  lay  teuures  only ;  because  there  is  still  be- 
hind one  other  species  of  tenure,  reserved  by  the  statute  of 
Charles  II.,  which  is  of  a  spiritual  nature,  and  called  the 
tenure  in  frankalmoign. 


(18)  The  qualities  and  privileges  of  antient  demesne  are  very  different 
and  some  of  them  are  hardly  reconcileablc  with  the  notion  of  its  being  a 
species  of  copyhold.  Mr.  Scriyen  states  that  there  are  three  sorts  of  te- 
nants in  antient  demesnes :  one,  of  those  who  hold  their  lands  freely  by  the 
grant  of  the  king ;  a  second,  who  hold  of  a  manor  which  is  antient  demesne, 
but  not  at  the  will  of  the  lord,  and  whose  estates  pass  by  surrender  or  deed 
and  admittance,  and  who  are  denominated  customary  freeholders ;  and  a 
third,  who  hold  of  a  manor,  which  is  antient  demesne,  by  copy  of  court 
roll  at  the  will  of  the  lord,  and  are  denominated  copyholders  of  base  tenure ; 
which  latter  cannot  maintain  a  writ  of  right  close,  or  morutravcrunt,  but 
arc  to  sue  by  plaint  in  the  lord's  court.    On  Copyholds,  656, 

In  the  text,  and  in  the  cases  generally,  this  fact  is  overlooked,  though  it 
is  very  important  as  expluning  the  variety  mentioned  above,  and  making 
even  the  highest  privileges  and  the  freest  qualities  not  unreasonable  with 
reference  to  some  tenants  in  ancient  demesne,  to  whom  probably  they 
ought  to  be  confined. 

Whatever  be  the  kind  of  antient  demesne,  which  a  manor  is  pleaded  to 
be,  the  truth  of  such  plea  is  always  tried  by  Domesday  book,  which  has , 
therefore  been  called  Liber  Jitdicatorius.  This  book  contains  a  survey 
of  all  the  manors  throughout  England,  except  those  in  the  four  northern 
counties  and  in  part  of  Lancashire.  It  has  been  lately  reprinted  with  great 
fidelity  and  correctness,  by  order  of  government,  as  well  as  a  valuable  sup- 
plement called  the  Boldon  Book,  which  contains  a  similar  survey  of  the 
palatinate  of  Durh^,  made  by  order  of  Bishop  Pudsey,  nephew  to  king 
Stephen,  in  the  year  1 185. 


cii^e. 


OF  THftNGS; 


101 


V.  Tenure  iii  frankalmoign^  in  libera  eleemosyna  or  free 
alms,  is  that  whereby  a  religious  corporation,  aggregate  or 
sole,  holdeth  lands  of  the  donor  to  them  and  their  successors 
for  ever  5^.  The  service  which  they  were  bound  to  render  for 
these  lands  was  not  certainly  defined ;  but  only  in  general 
to  pray  for  the  souls  of  the  donor  and  his  heirs,  dead  or  alive; 
and  therefore  they  did  no  fealty,  (which  is  incident  to  all 
other  services  but  this  %)  because  this  divine  service  w^as  of  a 
higher  and  more  exalted  nature  *.  This  is  the  tenure,  by 
which  almost  all  the  antient  monasteries  and  religious  houses 
held  their  lands  ;  and  by  which  the  parochial  clergy,  and  very 
many  ecclesiastical  and  eleemosynary  foundations^  hold  them 
at  this  day**  the  nature  of  the  service  being  upon  the  reform- 
ation altered,  and  made  conformable  to  the  purer  doctrines 
of  the  church  of  England.  It  was  an  old  Saxon  tenure;  and  [  102  ] 
continued  under  the  Norman  revolution  tlirough  the  great 
respect  that  was  shewn  to  religion  -and  religious  men  in 
antient  times.  Which  is  also  the  reason  that  tenants  in 
frankalmoign  were  discharged  of  all  other  services,  except  the 
trinoda  necessitas,  of  repairing  the  highways,  building  castles, 
and  repelling  invasions  ^ :  just  as  the  Druids,  among  the 
antient  Britons,  had  omnium  rerum  immunitatem^.  And,  even 
at  present,  this  is  a  tenure  of  a  nature  very  distinct  from  all 
others ;  being  not  in  the  least  feodal,  but  merely  spiritual. 
For  if  the  service  be  neglected,  the  law  gives  no  remedy  by 
distress  or  otherwise  to  the  lord  of  whom  the  lands  are  holden: 
but  merely  a  complaint  to  the  ordinary  or  visitor  to  correct 
it  •.  Wherein  it  materially  differs  from  what-  was  called 
tenure  by  divine  service :  in  which  the  tenants  were  obliged  to 
do  some  special  divine  services  in  certain ;  as  to  sing  so  many 
masses,  to  distribute  such  a  sum  in  alms,  and  the  like;  which 
being  expressly  defined  and  prescribed,  could  with  no  kind 
of  propriety  be  called yr^^  alms ;  especially  as  for  this,  if  un- 
performed, the  lord  might  distrein,  without  any  complaint  to 
the  visitor  ^  (19)     All  such  donations  are  indeed  now  out  of 


y  Litt,  §  133. 

*  Ibid.  §  131. 

»  Ibid,  135. 

^  BractOD.  /.  4.  tr,\,  c.28.    §  1. 


«  Seld.  Jan.  1.43. 

0  Cassard£beU.Gali,  t,6.  c.l3 

•  Litt.  §136. 

'  Ibid,  137. 


(1 9)  And  was  intitled  to  fealty,  as  of  course.    Co.  Litt,  97.  a. 
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use;  for  since  the  statute  of  quia  emptores^  ISEdw.L  none 
but  the  king  can  give  lands  to  be  holden  by  this  tenure*.  (20) 
So  that  I  only  mention  them,  because  Jrankalmoign  is  ex* 
oepted  by  name  in  the  statute  of  Charles  II.  and  therefore 
subsists  in  many  instances  at  this  day.  Which  is  all  that 
shall  be  remarked  concerning  it;  herewith  concluding  our 
observations  on  the  nature  of  tenures. 

s  litt.  $  14a 

(80)  The  statute  obliging  all  persons  who  alienated  their  lands,  to  re- 
serve the  tenure  to  the  next  immediate  lord  by  the  tame  services,  by  which 
they  held  themselves ;  this  of  course  prevented  for  the  future  any  conver- 
uon  of  lay  into  spiritual  tenures.  The  king  was  not  mentioned  in  the  sta- 
tute,  nor  could  it  apply  toliim. 
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CHAPTER   THE    SEVENTH. 

OF  FREEHOLD  ESTATES,  of 
INHERITANCE. 


'T'HE  next  objects  of  our  disquisitions  are  the  nature  and 
properties  of  estates.  An  estate  in  lands,  tenements^ 
and  hereditaments,  signifies  such  interest  as  the  tenant  hath 
therein:  so  that  if  a  man  grants  all  his  estate  in  Dale  to  A  and 
his  heirs,  every  thing  that  he  can  possibly  grant  shall  pass 
thereby  \  It  is  called  in  Latin  status  ;  it  signifying  the  con* 
dition,  or  circumstance,  in  which  the  owner  stands  with 
regard  to  his  property.  And  to  ascertain  this  with  proper 
precision  and  accuracy,  estates  may  be  considered  in  a  three- 
fold view :  first,  with  regard  to  the  quantity  of  interest  which 
the  tenant  has  in  the  tenement :  secondly,  with  regard  to  the 
time  at  which  that  quantity  of  interest  is  to  be  enjoyed :  and, 
thirdly,  with  regard  to  the  number  and  connexions  of  the 
tenants. 

First,  with  regard  to  the  quantity  of  interest  which  the 
tenant  has  in  the  tenement,  this  is  measured  by  it's  duration 
and  extent.  Thus,  either  his  right  of  possession  is  to  subsist 
for  an  uncertain  period,  during  his  own  life,  or  the  life  of 
another  man :  to  determine  at  his  own  decease,  or  to  remain 
to  his  descendants  after  him :  or  it  is  circumscribed  within  a 
certain  number  of  years,  months,  or  days  t  or  lastly,  it  is 
infinite  and  unlimited,  being  vested  in  him  and  his  represent- 
atives for  ever.  And  this  occasions  the  primary  division  of 
estates  into  such  as  are  jreeholdy  and  such  as  are  less  than  ([  IM  ] 
freehM. 

*  Co.  Litt.345. 

IS  '  . 
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An  estate  of  freehold,  liberum  tenemeniumy  or  franktene- 
menty  is  defined  by  Britton  ^  to  be  "  the  jwssession  of  the  soil 
"  by  a  freeman."  And  St  Germyn''  tells  us,  that  "  the 
"  possession  of  tlie  land  is  called  in  the  law  of  England  the 
"  franktenement  or  freehold."  Such  estate,  therefore,  and 
no  other,  as  requires  actual  possession  of  the  land,  is,  legally 
speaking, ^^^Ao^ :  which  actual  possession  can,  by  the  course 
of  the  common  law,  be  only  given  by  the  ceremony  called 
livery  of  seisin,  which  is  the  same  as  the  feodal  investiture. 
And  irom  these  principles  we  may  extract  this  description  of 
a  ireehold ;  that  it  is  such  an  estate  in  lands  as  is  conveyed 
by  livery  of  seisin,  or  in  tenements  of  any  incorporeal 
nature,  by  what  is  equivalent  thereto.  And  accordingly  it 
is  laid  down  by  Littleton*',  that  where  a  freehold  shall  pass, 
it  behoveth  to  have  livery  of  seisin.  As,  therefore,  estates  of 
inheritance  and  estates  for  life  could  not  by  common  law  be 
conveyed  without  livery  of  seisin,  these  are  properly  estates 
of  freehold ;  and,  as  no  other  estates  were  conveyed  with  the 
some  solemnity,  therefore  no  others  are  properly  freehold 
estates. 

Estates  of  freehold  (thus  understood)  are  either  estates 
of  inheritance^  or  estates  not  of  inheritance.  The  former  are 
again  divided  into  inheritances  absolute  or  fee-simple;  and 
inheritances  limitedy  one  species  of  which  we  usually  call 
fee-tail. 

I.  Tenant  in  fee- simple  (or,  as  he  is  frequently  styled, 
tenant  In  fee)  is  he  that  hath  lands,  tenements,  or  heredita- 
ments, to  hold  to  him  and  his  heirs  for  ever^:  generally, 
absolutely,  and  simply ;  without  mentioning  what  heirs,  but 
referring  that  to  his  own  pleasure,  or  to  the  disposition  of  the 
law.  The  true  meaning  of  the  word  fee  {feodum)  is  the 
same  with  that  of  feud  or  fief,  and  in  it's  original  sense  it  is 
C  105  ]  taken  in  contradistinction  to  allodium  ^ ;  which  latter  the 
.writers  on  this  subject  define  to  be  every  man's  own  land, 
which  he  possesseth  merely  in  his  own  right,  without  owing 
any  rent  or  service  to  any  superior.     This  is  property  in  it'» 

^  C.S2.  «  Litt.  §  1. 

'  Dr.&Stud.  b/2,  (1.2i».  'See  p.  45.  47. 

«  §  59. 
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highest  degree ;  and  the  owner  thereof  hath  absoltUum  et  di* 
rectum  dominium^  and  therefore  is  said  to  be  seised  thereof 
absolutely  in  dominico  suo  in  his  own  demesne.     Butjeodum, 
or  fee,  is  that  which  is  held  of  some  superior,  on  condition  of 
rendering  him  service ;  in  which  superior  the  ultimate  pro- 
perty of  the  land  resides.     And  therefore  sir  Henry  Spel- 
man£^  defines  a  feud  or  fee  to  be  the  right  which  the  vasal 
or  tenant  hath  in  lands,  to  use  the  same,  and  take  the  profits 
thereof  to  him  and  his  heirs,  rendering  to  the  lord  his  due 
services ;  the  mere  allodial  propriety/  of  the  soil  always  remain- 
ing in  the  lord.     This  allodial  property  no  subject  in  England 
has  ** ;  it  being  a  received,  and  now  undeniable,  principle  in 
the  law,  that  all  the  lands  in  England  are  holden  mediately  or 
immediately  of  the  king.     The  king  therefore  only  hath  ab^ 
soltUum  et  directum  dominium  * :  but  all  subjects'  lands  are  in 
the  nature  o^  feodum  or  fee ;    whether  derived  to  them  by 
descent  from  their  ancestors,  or  purchased  for  a  valuable  con- 
sideration ;  for  they  cannot  come  to  any  man  by  either  of 
those  ways,  unless  accompanied  with  those  feodal  clogs  which 
were  laid  upon  the  first  feudatory  when  it  was  originally  grant- 
ed.    A  subject  therefore  hath  only  the  usufruct,  and  not  the 
absolute  property  of  the  soil ;  or,  as  sir  Edward  Coke  ex- 
presses it  ''j  he  hath  dominium  utile,  but  not  dominium  directum. 
And  hence  it  is,  that  in  the  most  solemn  acts  of  law  we  ex- 
press the  strongest  and  highest  estate  that  any  subject  can 
have,  by  these  words,  "  he  is  seised  thereof  in  his  demesne, 
"  as  qfjee"     It  is  a  man^s  demesne,  dominicum,  or  property, 
since  it  belongs  to  him  and  his  heirs  for  ever :  yet  this  do- 
minicum,  property,  or  demesne,  is  strictly  not  absolute  or  al- 
lodial,  but  qualified  or  feodal :  it  is  his  demesne,  as  of  fee : 
that  is,  it  is  not  purely  and  simply  his  own,  since  it  is  held  of 
a  superior  lord,  in  whom  the  ultimate  property  resides. 

This  is  the  primary  sense  and  acceptation  of  the  wordy?*^.  [106 
But  (as  sir  Martin  Wright  very  justly  observes  *)  the  doctrine 
"  that  all  lands  are  holden,"  having  been  for  so  many  ages 
a  fixed  and  undeniable  axiom,  our  English  lawyers  do  very 

*  of  feuds,  c.  ] .  dominium,  cujus  nullus  est  author  nin 
h  Co.  Liu.  1.                                         JDeus.     Ibid. 

*  Praedium  domini  regis  est  directum         ^  Co.  Lit.  \. 

\  of  ten.  148. 
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rarely  (of  late  years  especially)  use  the  word  fee  in  thb  i^s 
primary  original  sense,  in  contradistinction  to  allodium  or  ab- 
solute property,  with  which  they  have  no  concern ;  but  ge- 
nerally use  it  to  express  the  continuance  or  quantity  of  estate. 
Kfee  therefore,  in  general,  signifies  an  estate  of  inheritance ; 
being  the  highest  and  most  extensive  interest  that  a  man  can 
have  in  a  feud :  and  when  the  term  is  used  simply,  without 
any  other  adjunct,  or  has  the  adjunct  of  simple  annexed  to  it, 
(as  a  fee,  or  a  fee-simple,)  it  is  used  in  contradistinction  to 
a  fee  conditional  at  the  common  law,  or  a  fee-tail  by  the 
statute :  importing  an  absolute  inheritance,  clear  of  any  con- 
dition, limitation,  or  restrictions  to  particular  heirs,  but  de- 
scendible to  the  heirs  general,  whether  male  or  female,  lineal 
or  collateral.  And  in  no  other  sense  than  this  is  the  king 
said  to  be  seised  in  fee,  he  being  the  feudatory  of  no  man  ™. 

Taking  therefore^^  for  the  future,  unless  where  otherwise 
explained,  in  this  it's  secondary  sense,  as  an  estate  of  inherit- 
ance, it  is  applicable  to,  and  may  be  had  in,  any  kind  of 
hereditaments  either  corporeal  or  incorporeal ".  But  there 
is  this  distinction  between  the  two  species  of  hereditaments : 
that,  of  a  corporeal  inheritance  a  man  shall  be  said  to  be 
seised  in  his  demestte^  as  of  fee ;  of  an  incorporeal  one,  he 
shall  only  be  said  to  be  seised  as  of  fee^  and  not  in  his 
demesne^.  For,  as  incorporeal  hereditaments  are  in  their 
nature  collateral  to,  and  issue  out  of  lands  and  houses  >*,  their 
owner  hath  no  property,  dominicum  or  demesne,  in  the  thing 
itself,  but  hath  only  something  derived  out  of  it;  resembling 
the  servitutesj  or  services,  of  the  civil  law  \  The  dominicum 
[  iCt  ]  or  property  is  frequently  in  one  man,  while  the  appendage  or 
service  is  in  another.  Thus  Gaius  may  be  seised  as  of  fee  of 
a  way  leading  over  the  land,  of  which  Titius  is  seised  in  his 
demesne^  as  of  fee.  (1) 

«  Co.  Litt.  1.  0  Lilt.  §  10. 

'  Feodum  eU  quod  guis  lenet  tUn  et  p  See  page  20. 

haeredibus    tuis,    sive  sit  ienemenlunij  ^  Servitus  estjust  q^io  res  mea  tdterius 

sivereditust  ^c.     Flet.  /.  5.   c.  5.  §  7.  rei  tfei ])ersonae  servii.     Ff.^.  1.  1. 


(1)  See  page  20.,  where  the  author  does  not  confine  incorporeal  heredit- 
aments to  things  issuing  out  of  lands  and  houses,  bnt  to  things  issuing  out 
of  any,  thing  corporate,  real  or  personal.  But  the  true  reason  of  the  dis- 
tinction is  clearly,  not  that  the  owner  of  the  derivative  has  no  property 

In 
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Tut  fee-simple  or  inheritance  of  lands  and  tenements  is 
generally  vested  and  resides  in  some  person  or  other ;  though 
divers  inferior  estates  may  be  carved  out  of  it.     As  if  one 
grants  a  lease  for  twenty-one  years,  or  for  one  or  two  lives, 
the  fee-simple  remains  vested  in  him  and  his  heirs ;  and  after 
the  determination  of  those  years  or  lives,  the  land  reverts  to 
the  grantor  or  his  heirs,  who  shall  hold  it  again  in  fee-simple. 
Yet  sometimes  the  fee  may  be  in  abeyance^  that  is  (as  the 
word  signifies,)   in   expectation,  remembrance,  and  contem- 
plation in  law ;  there  being  no  person  in  esse^  in  whom  it  can 
vest  and  abide:   though  the  law  considers  it  as  always  po- 
tentially existing,  and  ready  to  vest  whenever  a  proper  owner 
appears.     Thus,  in  a  grant  to  John  for  life,  and  afterwards 
to   the   heirs  oi  Richard,   the  inheritance  is  plainly  neither 
granted  to  John  nor  Richard,  nor  can  it  vest  in  the  heirs  of 
Richard  till  his  death,  nam  nemo  est  haeres  viveniis :  it  remains 
therefore  in  waiting  or  a^yance,  during  the  life  of  Richard'. 
This  is  likewise  always  the  case  of  a  parson  of  a  church,  who 
tath  only  an  estate  therein  for  the  term  of  his  life ;  and  the  in- 
heritance remains  in  abeyance  •.     And  not  only  the  fee,  but 
the  freehold  also,   may  be  in  abeyance ;  as,  when  a  parson 
dies,  the  freehold  of  his  glebe  is  in  abeyance,  until  a  successor 
be  named,  and  then  it  vests  in  the  successor  *.  (2) 

'  Co.Litt.  342.  "  Litt.  §  646.  «  Litt.  §  647. 


i  n  the  land  or  house  from  which  it  is  derived,  but  that  the  thing  in  which 
he  has  a  property,  the  right  of  way  for  iifttance,  is  incorporeal,  and  in* 
capable  of  being  in  vianu,  or  actual  possession. 

(2)  This  opinion,  which  may  now  be  considered  as  exploded,  was  founded 
on  a  notion,  generally  speaking,  true  enough,  that  the  operation  of  livery 
was  immediate  and  entire,  and  therefore  that  the  livery  to  John,  in  the 
case  put,  carried  the  remainder  over  with  it  at  the  same  time  out  of  the 
grantor ;  and  if  the  remainder  passed  from  the  grantor,  as  it  clearly  passed 
for  the  present  to  nobody,  this  doctrine  of  abeyance  was  a  necessary  con* 
sequence.  This  conclusion,  though  couched  in  imposing  terms,  as  abey-^ 
ance,  in  gremio  legit,  and  in  nttlnbus,  was  by  no  means  satisibctory ;  these 
terms  of  what  might  be  called  legal  geography  did  not  explain  to  any 
man's  mind  where  the  estate  was  in  the  interval.  At  the  same  time,  certain 
opinions  were  held,  seemingly  inconsistent  with  it ;  for  instance,  it  was  laid 
down,  that  if  John  died  in  the  life-time  of  Richard,  as  the  heirs  of  Richard 
could  never  take  (See  post,  169.),  the  grantor  should  have  the  land  again, 
the  same  grantor  in  whom,  by  the  bypothetis,  no  estate  remained.  Mr. 
Fetfne  met  the  doctrine  in  the  only  way  in  which  it  could  be  met,  by  deny* 
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The  word  "  heirs"  is  necessary  in  the  grant  or  donation, 
in  order  to  make  a  fee,  or  inheritance.  For  if  land  be  given 
to  a  man  for  ever,  or  to  him  and  his  assigns  for  ever,  this 
vests  in  him  but  an  estate  for  life ".  This  very  great  nicety 
about  the  insertion  of  the  word  "  heirs,"  in  all  feoffinents  and 
grants,  in  order  to  vest  a  fee,  is  plainly  a  relic  of  the  feodal 
strictness ;  by  which  we  may  remember  ^  it  was  required  that 
r  108  ]  the  form  of  the  donation  should  be  punctually  pursued ;  or 
that,  as  Ct»gg  *  expresses  it  in  the  words  of  Baldus,  "  do- 
"  nationes  sint  stricti  jurisy  ne  quisplus  dxmasse  praemmaiw  quam 
**  iti  donatione  expressei-it.^*  And  therefore,  as  the  personal 
abilities  of  the  donee  were  originally  supposed  to  be  the  only 
inducements  to  the  gift,  the  donee's  estate  in  the  land  ex- 
tended x»nly  to  his  own  person,  and  subsisted  no  longer  than 

«  Litt.  §  1.  ^  Sec  page  56,  »  /.  1.  /.9.  §  17. 


ing  the  premisses,  and  reasoned,  that  if  the  remainder  passed  to  nobody,  it 
passed /ram  nobody ;  but  that  there  was  a  **  suspension  of  the  complete  or 
absolute  operation  of  such  feoffment  or  conveyance  in  regard  to  the  inherit- 
ance, till  the  intended  channel  for  the  reception  of  such  inheritance  came 
into  existence."  This  principle  will  be  found  to  explain  all  the  cases  in 
•the  text :  whatever  portion  of  the  inheritance  cannot  take  effect  in  prccsenii, 
remains  in  the  grantor  or  his  heirs;  and  if  the  inheriCtoce  can  never  pass, 
as  in  the  case  of  the  church,  it  always  remains  there.  See  Feame  on  Con. 
Rem.  359.  364.  6th  edition. 

With  respect  to  the  case  of  a  freehold  in  abeyance,  that  seems,  upon 
other  grounds,  as  objectionable  as  the  former;  feudal  principles  always 
requiring  an  immediate  tenant  of  the  freehold  for  the  performance  of  the 
services,  and  to  answer  to  the  action  of  a  stranger. 

The  case  put  of  the  glebe  during  a  vacancy  of  the  church,  is  not,  per*, 
haps,  easy  of  solution ;  that  which  Mr.  Christian  proposed  in  a  note  on 
this  passage  is  not  entirely  satisfactory'.  He  would  place  the  freehold  in 
the  future  successor,  who  is  to  be  brought  into  view  and  notice  by  insti- 
tution and  induction.  But  if  it  is  in  him,  it  is  not  there  usefully,  for  either 
of  the  purposes  for  which  alone  the  law  requires  it  to  be  in  any  one — the 
services  are  not  performed,  and  there  is  no  one  to  answer  the  prtscipe  of  a 
stranger.  The  same  objection  indeed  applies,  if  we  place  it  in  the  heir  of 
the  founder,  or  the  ordinary.  Perhaps  it  may  be  thought  not  unreasonable 
to  admit  this  to  be  an  exception  to  the  general  rule ;  an  estate  altogether 
is  the  creature  of  legal  reasoning,  to  be  moulded,  raised,  or  extinguished 
accordingly ;  and  it  may  be  fairly  argued,  that  as  the  freehold  can  exist 
in  no  one  to  any  useful  legal  purpose,  during  the  vacancy  of  the  church,  it 
may  not  exist  at  all.  This  is  a  conjecture  hazarded  with  great  diffidence ; 
but  which*may  be  allowed  in  a  question  of  more  curiosity  than  practical  im- 
portance. .     ,.  .   .  .  - 


t. 
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hisitfe;  unless  the  donor,  by  an  express  provision  in  the 
grant,  gave  it  a  longer  continuance,  and  extended  it  also  to 

his  heirs.    But  this  rule  is  now  softened  by  many  exceptions^. 

* 

« 

For,  L  It  does  not  extend  to  devisees  by  will ;  in  which, 

as  they  were  introduced  at  the  time  when  the  feodal  rigour 
was  apace  wearing  out,  a  more  liberal  construction  is  allowed ; 
and  therefore  by  a  devise  to  a  man  for  ever,  or  to  one  and 
his  assigns  for  ever,  or  to  one  in  fee-simple,  the  devisee  hath 
an  estate  of  inheritance ;  for  the  intention  of  the  devisor  is 
sufficiently  plain  from  the  words  of  perpetuity  annexed, 
though  he  hath  omitted  the  legal  words  of  inheritance.  But 
if  the  devise  be  to  a  man  and  his  assigns,  without  annexing 
words  of  perpetuity,  there  tlie  devisee  shall  take  only  an  estate 
for  1^;  for  it  does  not  appear  tiiat  the  devisor  intended  any 
more.  (3)  2.  Neither  does  this  rule  extend  to  fines  or  recove- 
ries considered  as  species  of  conveyance;  for  thereby  an 
estate  in  fee  passes  by  act  and  operation  of  law  without  the 
word  "  heirs,"  as  it  does  also,  for  particular  reasons,  by  cer- 
tain other  methods  of  conveyance,  which  have  relation  to  a 
former  grant  or  estate,  wherein  the  word  "  heirs,"  was  ex- 
pressed *.(4)  3.  In  creations  of  nobility  by  writ,  the  peer  so 
created  hath  an  inheritance  in  his  title,  without  expressing  the 
word  "  heirs ;"  for  heirship  is  implied  in  the  creation,  unless  it 
be  otherwise  specially  provided :  but  in  creations  by  patent, 
which  SLve  siricti  juris^  the  word  "heirs"  must  be  inserted, 

y  Co.  Litt.  9,  10.  '  Ibid,  9. 


(3)  The  author  means  that  it  does  not  appear  merely  from  the  word 
^  assigns'*  that  the  devisor  intended  any  more.  Where  the  gift  is  to  a  man 
and  his  assigns,  it  may  be  manifest  from  other  parts  of  the  will,  that  a  fee 
was  intended,  and  if  so,  will  pass ;  as  indeed  it  might  if  the  word  assigns 
were  wholly  omitted. 

.  (4)  This  second  class  of  exceptions  (if  indeed  they  can  be  called  excep- 
tions, being  not  against,  but  beside  the  rule,)  cannot  be  made  very  intelli- 
gible, till  a  later  part  of  the  volume.  But  they  all  proceed  on  the  principle, 
that  these  conveyances  do  not  profess  to  create  a  new  estate  in  the  ^ntee, 
but  either  to  acknowledge  in  him  a  pre-existing  fee,  to  suffer  a  pre-existing 
fee  wrongfully  withheld  from  hini  to  be  recovered  by  him  by  judgment 
of  law,  or  to  pass  to  him  by  way  of  reference  a  fee  properly  described  and 
conveyed  in  some  other  grant  to  some  other  person,  as  amply  as  it  has 
been  described  and  conveyed  in  that  other  grant  so  referred  to. 
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otherwise  there  is  no  inheritance.  (5)  4.  In  grants  of  lands  to 
sole  corporations  and  their  successors,  the  word  ^'  successors" 
supplies  the  place  of  ^*  heirs ;"  for  as  heirs  take  from  th6  an- 
cestor, so  doth  the  successor  from  the  predecessor.  *  iKTay,  in 
r  209  1  A  grant  to  a  bishop,  or  other  sole  spiritual  corporation,  in 
Jrankalmoign :  the  word  ^^frankalmoigrC*  supplies  the  place 
of  "  successors"  (as  the  word  "  successors"  supplies  the  place 
of  "  heirs")  ex  vi  termini;  and  in  all  these  cases  a  fee-simple 
vests  in  such  sole  corporation.  But,  in  a  grant  of  lands  to  a 
corporation  aggregate,  the  word  "  successors"  is  not  neces- 
sary, though  usually  inserted :  for,  albeit  such  simple  grant  be 
strictly  only  an  estate  for  life,  yet  as  that  corporation  never  dies, 
such  estate  for  life  is  perpetual,  or  equivalent  to  a  fee-simple, 
and  therefore  the  law  allows  it  to  be  one  *.  5.  Lastly,  in  the 
case  of  the  king,  a  fee-simple  will  vest  in  him,  without  the 
word  "  heirs"  or  "  successors"  in  the  grant;  partly  from  pre- 
rogative royal,  and  partly  from  a  reason  similar  to  the  last, 
because  the  king  in  judgment  of  law  never  dies  **.  But  the 
general  rule  is,  that  the  word  "  heirs"  is  necessary  to  create 
an  estate  of  inheritance. 

II.  We  are  next  to  consider  limited  fees,  or  such  estates  of 
inheritance  as  are  clogged  and  confined  with  conditions,  or 
qualifications,  of  any  sort  And  these  we  may  divide  into 
two  sorts:  1.  Qualified^  or  base  fees ;  and,  2.  Fees  conditional^ 
so  called  at  the  common  law ;  and  afterwards  fees-tail,  in  con- 
sequence of  the  statute  de  donis, 

1.  A  BASE,  or  qualified  fee,  is  such  a  one  as  hath  a  quali- 
fication subjoined  thereto,  and  which  must  be  determined 
whenever  the  qualification  annexed  to  it  is  at  an  end.  As,  in 
the  case  of  a  grant  to  A,  and  his  heirs,  tenants  of  the  manor  of 
Dale :  in  this  instance,  whenever  the  heirs  of  A  cease  to  be 
tenants  of  that  manor,  the  grant  is  entirely  defeated.  So, 
when  Henry  VI.  granted  to  John  Talbot,  lord  of  the  manor 
of  Kingston-Lisle  in  Berks,  that  he  and  his  heirs,  lords  of  the 
said  manor,  should  be  peers  of  the  realm,  by  the  title  of 

•  See  Vol.  I.  p.  484.  «»  See  Vol.1,  p. 249. 


(5)  See  Vol.  I.  p.  400. 
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ban^  of  Lisle;  here  John  Talbot  had  a  base  or  qualified 

fee  iQ  that  dignity  %  and,  the  instant  he  or  his  heirs  quitted 

the  seigniory  of  this  manor,  the  dignity  was  at  an  end.     This 

estate  is  a  fee,  because  by  possibility  it  may  endure  for  ever  [  1 10  3 

in  a  man  and  his  heirs ;  yet  as  that  duration  depends  upon 

the  concurrence  of  collateral  circumstances,  which  qualify  and 

debase  the  purity  of  the  donation,  it  is  therefore  a  qualified  or 

base  fee.  (6) 

2.  A  CONDITIONAL  fee,  at  the  common  law,  wins  a  fee 
restrained  to  some  particular  heirs,  exclusive  of  others :  ^'  do- 
^*  naiio  stricta  et  coarctata  ^  ;  stent  certis  haeredibusy  quibusdam 
^*  a  successione  exclusis  /  as  to  the  heirs  of  a  marCs  body^  by 
which  only  his  lineal  descendants  were  admitted,  in  exclusion 
of  collateral  heirs ;  or  to  the  heirs  male  of  his  hody^  in  exclu- 
sion both  of  collaterals,  and  lineal  females  also.  It  was  called 
a  conditional  fee,  by  reason  of  the  condition  expressed  or  im- 
plied in  the  donation  of  it,  that  if  the  donee  died  without  such 
particular  heirs,  the  land  should  revert  to  the  donor.  For 
this  was  a  condition  annexed  by  law  to  all  grants  whatsoever ; 
that,  on  feilure  of  the  heirs  specified  in  the  grant,  the  grant 
should  be  at  an  end,  and  the  land  return  to  it's  antient  pro- 
prietor ^.  Such  conditional  fees  were  strictly  agreeable*  to  the 
nature  of  feuds,  when  they  first  ceased  to  be  mere  estates  for 
life,  and  were  not  yet  arrived  to  be  absolute  estates  in  fee- 
simple.  And  we  find  strong  traces  of  these  limited,  condi- 
tional fees,  which  could  not  be  alienated  from  the  lineage  of 
the  first  purchaser,  in  our  earliest  Saxon  laws  1 

Now,  with  regard  to  the  condition  annexed  to  these  fees  by 
the  common  law,  our  ancestors  held,  that  such  a  gift  (to  a 

*  Co,  Litt.  27.  haeredibus  mis,  si  adsit  scrqttura  vd  lesHs^ 
^  Flet,  1.3,  C.3,  §  5.  quod  Uii  viro  prohibitum  sit,  qui  earn  ab 

*  Flowd.  241.  initio  acquisitdt,  et  illi  qui  earn  vendidii^ 
'  Si  qui*  terrain  haeredilariam  habeat,  tU  Ito  facere  nequeat,      LL*  A^red* 

quam  parentes  ^fus  ipsi  rdiquerurU,  tunc     c.37. 
stahdmuSf  ut  earn  non  vendai  a  cognatis 


(6)  The  owner  of  a  base  fee  has  the  same  rights  and  privileges  while  hi» 
(tate  lasts,  as  if  he  were  tenant  in  fee-fu^pU.    Gndie,  Digest.  1.79. 
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man  and  the  heirs  of  his  body)  was  a  gift  upon  condition,  that 
it  should  revert  to  the  donor,  if  the  donee  had  no  heirs*  of  his 
body ;  but,  if  he  had,  it  should  then  remain  to  the  doAee. 
They  therefore  called  it  a  fee-simple,  on  condition  that  he 
had  issue.  Now  we  must  observe,  that,  when  any  condition 
is  performed,  it  is  thenceforth  entirely  gone ;  and  the  thing  to 
which  it  was  before  annexed,  becomes  absolute,  and  wholly 
[1113  unconditional.  So  that,  as  soon  as  the  grantee  had  any  issue 
born,  his  estate  was  supposed  to  become  absolute,  by  the 
performance  of  the  condition ;  at  least,  for  these  three  pur- 
poses :  1.  To  enable  the  tenant  to  aliene  the  land,  and  thereby 
to  bar  not  only  his  own  issue,  but  also  the  donor  of  his  in- 
terest in  the  reversion  ^.  2.  To  subject  him  to  forfeit  it  for 
treason ;  which  he  could  not  do,  till  issue  born,  longer  than 
for  his  own  life ;  lest  thereby  the  inheritance  of  the  issue,  and 
reversion  of  the  donor,  might  have  been  defeated  **.  3.  To 
empower  him  to  charge  the  land  with  rents,  commons,  and 
certain  other  incumbrances,  so  as  to  bind  his  issued  And 
this  was  thought  the  more  reasonable,  because,  by  the  birth 
of  issue,  the  possibility  of  the  donor's  reversion  was  rendered 
more  distant  and  precarious :  and  his  interest  seems  to  have 
been  the  only  one  which  the  law,  as  it  then  stood,  was  solicit- 
ous to  protect ;  without  much,  regard  to  the  right  of  succession 
intended  to  be  vested  in  the  issue.  However,  if  the  tenant 
did  not  in  fact  aliene  the  land,  the  course  of  descent  was  not 
altered  by  this  performance  of  the  condition :  for  if  the  issue 
had  afterwards  died,  and  then  the  tenant,  or  original  grantee, 
had  died,  without  making  any  alienation ;  the  land,  by  the 
terms  of  the  donation,  could  descend  to  none  but  the  heirs 
of  his  boify,  and  therefore,  in  default  of  them,  must  have 
reverted  to  the  donor.  (7)     For  which  reason,  in  order  to 

subject  the  lands  to  the  ordinary  course  of  descent,  the  donees 

« 

>  Co.  Litt.  19.     2  Inst.  333.  '  Co.  Litt.  19. 

b  Co.  Litt.  19.     2  Inst.  334. 


(7)  The  course  of  descent  was  under  certain  circmnstances  altered  by  the 
performance  of  the  condition,  even  where  no  alienation  was  made ;  for 
where  the  gift  was  in  special  tul,  after  issue  had,  the  land  became  descend- 
iUe  to  all  the  heirs  of  the  donee's  body,  whether  by  the  person  named  in 
the  gift  or  any  othar  jpcrson.  -  The  statute  de  donis  prohibits  this  for  the 
future.    Paine's  case,  8  Rep.  75.  b. 
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• 

of  these  conditional  fee-simples  took  care  to  aliene  as  soon  as 
they  had  performed  tlie  condition  by  having  issue ;  and  after- 
wards repurchased  the  lands,  which  gave  them  a  fee-simple 
absolute,  that  would  descend  to  the  heirs  general,  according 
to  the  course  of  the  common  law.  And  thus  stood  the  old 
law  with  regard  to  conditional  fees ;  which  things,  says  sir 
Edward  Coke  \  though  they  seem  antient,  are  yet  necessary 
to  be  known  ;  as  well  for  the  declaring  how  the  common  law 
stood  in  such  cases,  as  for  the  sake  of  annuities,  and  such  like  .  ;    \ 

inheritances,  as  are  not  within  the  statutes  of  entafl,  and 
thereforeTemain  as  at  the  common  law. 

The  inconveniences,  which  attended  these  limited  and  fet-  [  112  ] 
tered  inheritances,  were  probably  what  induced  the  judges  to 
give  way  to  this  subtle  finesse  of  construction  (for  such  it, 
undoubtedly  was),  in  order  to  shorten  the  duration  of  these, 
conditional  estates.     But,  on  the  other  hand,  the  nobility, 
who  were  willing  to  perpetuate  their  possessions  in  their  own 
families,  to  put  a  stop  to  this  practice,  procured  the  statute  of 
Westminster  the  second  *  (commonly  called  the  statute  de  donis 
conditionalibtis)  to  be  made ;  which  paid  a  greater  regard  to 
the  private  will  and  intentions  of  the  donor,  than  to  the  pro- 
priety of  such  intentions,  or  any  public  considerations  what- 
soever.    This  statute  revived  in  some  sort  the  antient  feodal  , 
restraints  which  were  originally  laid  on  alienations,  by  enact- 
ing, that  from  thenceforth  the  will  of  the  donor  be  observed ; 
and  that  the  tenements  so  given  (to  a  man  and  the  heirs  of 
his  body)  should  at  all  events  go  to  the  issue,  if  there  were 
any ;  or,  if  none,  should  revert  to  the  donor. 

Upon  the  construction  of  this  act  of  parliament,  the  judges 
determined  that  the  donee  had  no  longer  a  conditional  fee- 
simple,  which  became  absolute  and  at  his  own  disposal,  the 
instant  any  issue  was  bom  ;  but  they  divided  the  estate  into 
two  parts,  leaving  in  the  donee  a  ngw  kind  of  particulai^. 
estate,  which  they  denominated  ixJee^taU^ ;  and  Testing  in 

*  1  Inst  19.  or  truncated   inheritance,   from  which 

*  13  Edw.  I.  c.  1.  the  heirs  general  we»  cut  off  being 
^  The  expression  fee  tail  or  feodum    derived  from  the  barbarous  verb  taHare,  . 

taUiatum,  was  borrowed  from  the  feu«     to  cut ;  from  which  the  French  taiOer  : 
dista  (See  Crag.  LI.  1. 10.  §  24,  25.) ;     and   the   {^iian  .  ta^re  art    formed 
among  whom  it  signified  any  mutilated     (Spclm.  OIm*,$S\*'\ 
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the  donor  the  ultimate  fee-simple  of  the  land,  expectant  on 
the  failure  of  issue ;  'which  expectant  estate  is  what  we  now 
call  a  reversion  ".  And  hence  it  is  that  Littleton  tells  us  ^,  that 
tenant  in  fee-tail  is  by  virtue  of  the  statute  of  Westminster 
the  second. 

Having  thus  shewn  the  original  of  estates-tail,  I  now  pro- 
ceed to  consider,  ^aohat  things  may,  or  may  not,  be  entailed 
[  lis  ]  under  ^e  statute  de  donis.  Tenements  is  the  only  word  used 
in  the  statute :  and  this  sir  Edward  Coke^  expounds  to  com- 
prehend all  corporeal  hereditaments  whatsoever ;  and  also  all 
incorporeal  hereditaments  which  savour  of  the  realty,  that 
is,  which  issue  out  of  corporeal  ones,  or  which  concern,  or  are 
annexed  to,  or  may  be  exercised  within  the  same ;  as,  rents, 
estovers,  commons,  and  the  like.  Also  offices  and  dignities, 
which  concern  lands,  or  have  relation  to  fixed  and  certain 
places,  may  be  entailed  \  But  mere  personal  chattels,  which 
savour  not  all  of  the  realty,  cannot  be  entailed.  Neither 
can  an  office,  which  merely  relates  to  such  personal  chattels ; 
nor  an  annuity,  which  charges  only  the  person,  and  not  the 
lands  of  the  grantor.  But  in  these  last,  if  granted  to  a  man 
and  the  heirs  of  his  body,  the  grantee  hath  still  a  fee-con- 
ditional  at  common  law,  as  before  the  statute;  and  by  his 
alienation  (after  issue  bom)  may  bar  the  heir  or  reversioner'. 
An  estate  to  a  man  and  his  heirs  for  another's  life  cannot  be 
entailed  * :  for  this  is  strictly  no  estate  of  inheritance  (as  will 
appear  hereafter),  and  therefore  not  within  the  statute  de  donis. 
Neither  can  a  copyhold  estate  be  entailed  by  virtue  of  the 
statute;  for  that  would  tend  to  encroach  upon  and  restrain 
the  will  of  the  lord :  but,  by  the  special  custom  of  the  manor, 
a  copyhold  may  be  limited  to  the  heirs  of  the  body  * :  for  here 
the  custom  ascertains  and  interprets  the  lord's  will.  (8) 

"  2  Inst.  335.  ^  Co.  Litt.  19,  20. 

.»  §13.  •  2  Vera.  225. 

9  1  Inst.  19,  20.  X  *  3  Rep.8. 

'^  7  Rep.  33. 


(8)  It  may  be  as  well  to  state  here,  the  general  rule  which  was  laid  down 
in  Heydon*8  case,  3  Rep.  8.  as  to  acts  of  parliament  couched  in  general  terms, 
affecting  copyholds  or  not.  **  When  an  act  of  parliament  doth  alter  the 
service,  tenure,  interest  of  the  land,  or  other  thing,  in  prejudice  of  the  lord, 
or  of  the  custom  of  the  manor,  or  in  prejudice  of  the  tenant,  there  the 

general 
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Next,  as  to  the  several  species  of  estates-tail,  and  how  they 
are  respecdvely  created.  Estates-tail  are  either  general  or 
speciaL  Tail-general  is  "where  lands  and  tenements  are  give»- 
to  one,  and  the  heirs  of  his  bdefy  b^qtten :  which  is  called  tail- 
general,  because,  how  often  soever  such  donee  in  tail  be 
married,  his  issue  in  general  by  all  and  every  such  marriage 
is,  in  successive  order,  capable  of  inheriting  the  estate-tail, 
perjormam  doni  ^  Tenant  in  tail-special  is  where  the  gift  is 
restrained  to  certain  heirs  of  the  donee's  body,  and  does  not 
go  to  all  of  them  in  general.  And  this  may  happen  several 
wajrs^;  I  shall  instance  in  only  one;  as  where  lands  and  [  114  ] 
tenements  are  g^ven  to  a  man  and  the  heirs  of  his  body^  on 
Mary  his  novo  wife  to  be  begotten :  here  no  issue  can  inherit, 
but  such  special  issue  as  is  engendered  between  them  two; 
not  such  as  the  husband  may  have  by  another  wife:  and 
therefore  it  is  called  special  tail.  And  here  we  may  observe, 
that  the  words  of  inheritance  (to  him  and  his  heirs)  give  him 
an  estate  in  fee :  but  they  being  heirs  to  be  by  him  begotten^ 
this  makes  it  a  fee-tail ;  and  the  person  being  also  limited,  on 
whom  such  heirs  shall  be  b^otten,  (viz.  Mary  his  present  wife) 
this  makes  it  a  fee-tail  special. 

Estates,  in  general  and  special  tail,  are  fiEurther  diversified 
by  the  distinction  of  sexes  in  such  entails ;  for  both  of  them 
may  either  be  in  tail  male  or  taHJemale.  As  if  lands  be  given 
to  a  man,  and  his  heirs  male  of  his  body  begotten ;  this  is  an 
estate  in  tail  male  general ;  but  if  to  a  man  and  the  heirs 
female  of  his  body  on  his  present  wife  begotten^  this  is  an  estate 
in  tail  female  special.  And,  in  case  of  an  entail  male,  the 
heirs  female  shall  never  inherit,  nor  any  derived  from  them ; 
nor,  e  conversoj  the  heirs  male,  in  case  of  a  gift  in  tail  female'. 
Thus,  if  the  donee  in  tail  male  hath  a  daughter,  who  dies 
leaving  a  son,  such  grandson  in  this  case  cannot  inherit  the 
estate-tail ;  for  he  cannot  deduce  his  descent  wholly  by  heirs 
male^    And  as  the  heir  male  must  convey  his  descent  wholly 

»  Litt.  §  I4y  15.  '  IbitL  $  SI,  22. 

•  Ibid.  §  16.26,  27,  28,  29.  ^  Jbid.  %  24. ^___^ 

general  words  of  such  act  of  parliament  shall  not  extend  to  copjrholds;  but 
when  an  act  of  parliament  is  generally  made  for  t^e  good  of  the  weal  pub- 
lic, and  no  prejudice  can  accrue  by  reason  of  alteration  of  any  interest, 
service,  tenure,  or  custom  of  the  manor,  there  many  times  copyhold  and 
customary  estates  are  within  the  general  purnew  of  such  acts.*' 
VOL.  U.  K 
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by  males,  to  miist  the  heir  female  wholly  by  females.  And 
thei^ore  if  a  man  hath  two  estates-tail,  the  one  in  tail  male, 
'ike  other  in  tail  female ;  and  he  hath  issue  a  daughter,  which 
daughter  hath  issue  a  son ;  this  grandson  can  succeed  to 
neither  of  the  estates ;  for  he  cannot  convey  his  descent  wholly 
either  in  the  male  or  female  line'. 

As  the  word  hei?'s  is  necessary  to  create  a  fee,  so  in  farther 
limitation  of  the  strictness  of  the  feodal  donation,  the  word 
bafyf  or  some  other  words  of  procreation,  are  necessary  to 
make  it  a  fee-tail,  and  ascertain  to  what  heirs  in  particular 
[  115  ]  the  fee  is  limited.  If,  therefore,  either  the  words  of  inherit- 
ance or  words  of  procreation  be  omitted,  albeit  the  others 
are  inserted  in  the  grant,  this  will  not  make  an  estate-tail. 
As,  if  the  grant  be  to  a  man  and  his  issue  qf  his  hody^  to  a 
man  and  his  seed^  to  a  man  and  his  children^  or  qffspnng ;  all 
these  are  only  estates  for  life,  there  wanting  the  words  of 
inheritance,  hb  heirs*.  So^  on  the  other  hand,  a  gift  to  a 
man,  and  his  heirs  male^  or  female^  is  an  estate  in  fee-simple, 
and  not  in  fee-tail ;  for  there  are  no  words  to  ascertain  the 
body  out  of  which  they  shall  issue  ^.  Indeed,  in  last  wills 
and  testaments,  wherein  greater  indulgence  is  allowed,  an 
estate-tail  may  be  created  by  a  devise  to  a  man  and  his  seed^ 
or  to  a  man  and  his  heirs  male ;  or  by  other  irregular  modes 
of  expression^. 

There  is  still  another  species  of  entailed  estates,  now  in- 
deed grown  out  of  use^  yet  still  capable  of  subsisting  in  law ; 
which  are  estates  in  libera  maritagio,  oxfrankmarriage.  These 
are  defined^  to  be,  where  tenements  are  given  by  one  man  to 
another,  together  with  a  wife,  who  is  the  daughter  or  cousin 
of  the  donor,  to  hold  in  irankmarriage.  Now  by  such  gift, 
though  nothing  but  the  word  frankmarriage  is  expressed,  the 
donees  shall  have  the  tenements  to  them,  and  the  heirs  of 
tlieir  two  bodies  begotten ;  that  is,  they  are  tenants  in  special 
tail.  For  this  one  word,  frankmarriage^  does  ex  vi  ta^mini 
not  only  create  an  inheritance,  like  the  word  Jj^ankalmoign^ 
but  likewise  limits  that  inheritance ;  supplying  not  only  words 

«  Co.  Litt.S5.  «^  Co.  Litt.  0.  27. 

•  •  /ftitf.SO.  ^  Litt.  §17. 

^  Litt.  §31.     Co.Litt.  27. 
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of  descent,  bat  of  procreation  also.  Such  donees  in  franks 
idarriage  are  liable  to  no  service  but  feidty ;  fer  a  rent  reserved 
thereon  is  void,  until  the  fourth  degree  of  consanguinity  be 
past  between  the  issues  of  the  donor  and  donee'.  (9) 

The  incidents  to  a  tenancy  in  tail,  under  the  statute 
Westm.  2.  are  chiefly  these':  1.  That  a  tenant  in  tail  may 
commit  waste  on  the  estate-tail,  by  felling  timber,  pulling 
down  houses,  or  the  like,  without  being  impeached,  or  called  r  ii6  ] 
to  account  for  the  same.  2.  That  the  wife  of  the  tenant  in 
tail  shall  have  her  dawey,  or  thirds,  of  the  estate-tail.  S.  That 
the  husband  of  a  female  tenant  in  tail  may  be  tenant  by  the 
ctirtea/  of  the  estate-tail.  4.  That  an  estate-tail  may  be  barred^ 
or  destroyed  by  a  fine,  by  a  common  recovery,  or  by  lineal 
warranty  descending  with  assets  to  the  heir.  All  which  will 
hereafter  be  explained  at  large. 

Thus  much  for  ^the  nature  of  estates-tul :  the  establish- 
ment of  which  family  law  (as  it  is  properly  styled  by  Pigott ') 
occasioned  infinite  difficulties  and  disputes  ^.  Children  grew 
disobedient  when  they  knew  they  could  not  be  set  aside: 
fanners  were  ousted  of  their  leases  made  by  tenants  in  tail ; 
for,  if  such  leases  had  been  valid,  then  under  colour  of  long 
leases  the  issue  might  have  been  virtually  disinherited ;  cre- 
ditors were  defrauded  of  their  debts ;   for,  if  tenant  in  tail 

«  Litt.  §  19,  20.  «  Coin.Recov.  5. 

f  Co.  Litt.224.  h  1  Rep.  131. 


(9)  Though  the  definition  of  this  estate  implies  that  the  land  and  the 
woman  were  to  be  given  together,  yet  it  seems  admitted  that  the  land  might 
he  given  after  marriage  as  well  as  befoi*c.  Co.  Litt.  81 .,  and  Mr.  Hargrove's 
note.  The  reason  assigned  by  Littleton  for  the  limitation  to  the  fourth 
degree  is,  that  adcr  that  be  passed,  the  issues  of  the  donor,  and  the  issues 
of  the  donee,  might,  by  the  law  of  holy  church,  intermarry.  Whether  the 
woman  was  daughter  or  cousin  of  the  donor,  from  him  to  her  was  reckoned 
but  one  degree ;  so  that  in  various  cases,  the  actual  distance  of  the  fourth 
degree  mutt  of  course  have  been  very  (lifferenL  When  the  term  was  passed, 
the  general  rule  respecting  tenants  in  tail  applied,  in  the  absence  of  any 
spedal  reservation,  that  they  held  of  their  donor  by  the  same  services  by 
which  he  held  over  of  his  next  immediate  lord.  Litt.  s.  1 9 — 20.  The  ttu* 
dent  will  observe,  that  the  statute  of  Qtda  Emptoret  extended  only  to  cases 
where  a  fee-simple  was  transfierred,  and  therefore  the  common  law  nile 
applied,  that  a  grantee  should  hold  of  hit  gnntor. 
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could  have  charged  his  estate  with  their  payment,  he  might 
also  have  defeated  his  issue,  by  mortgaging  it  for  as  much  as 
it  was  v^orth :  innumerable  latent  entails  were  produced  to 
deprive  purchasers  of  the  lands  they  had  fairly  bought ;  of 
suits  in  consequence  of  which  our  antient  books  are  full :  and 
treasons  were  encouraged ;  as  estates-tail  were  not  liable  to 
forfeiture,  longer  than  for  the  tenant's  life.  So  that  they 
were  justly  bfianded,  as  the  source  of  new  contentions,  and 
mischiefs  unknown  to  the  common  law ;  and  almost  univer- 
sally considered  as  the  common  grievance  of  the  realm'.  But 
as  the  nobility  were  always  fond  of  this  statute,  because  it 
preserved  their  femily  estates  from  forfeiture,  there  was  little 
hope  of  procuring  a  repeal  by  the  legislature,  and  therefore, 
by  the  connivance  of  an  active  and  politic  prince,  a  method 
was  devised  to  evade  it. 

About  two  hundred  years  intervened  between  the  making 
of  the  statute  de  donis^  and  the  application  of  conunon  reco- 
veries to  this  intent,  in  the  twelfth  year  of  Edward  IV.; 
which  were  then  openly  declared  by  the  judges  to  be  a  suf- 
[  117  ]  ficient  bar  of  an  estate-tail*'.  For  though  the  courts  had,  so 
long  before  as  the  reign  of  Edward  III.  very  frequently  hinted 
their  opinion  that  a  bar  might  be  effected  upon  these  princi- 
ples S  yet  it  was  never  carried  into  execution ;  till  Edward  IV. 
observing  ^  (in  the  disputes  between  the  houses  of  York  and 
Lancaster)  how  little  effect  attainders  for  treason  had  on 
families,  whose  estates  were  protected  by  the  sanctuary  of 
entails,  gave  his  countenance  to  this  proceeding,  and  suffered 
Taltarum's  case  to  be  brought  before  the  court " :  wherein,  in 
consequence  of  the  principles  then  laid  down,  it  was  in  efiect 
determined,  that  a  common  recovery  suffered  by  tenant  in  tail 
should  be  an  effectual  destruction  thereof.  What  common 
lecoveries  are,  both  in  their  nature  and  consequences,  and 
why  they  are  allowed  to  be  a  bar  to  the  estate-tail,  ihust  be 
reserved  to  a  subsequent  inquiry.  At  present  I  shall  only 
say,  that  they  are  fictitious  proceedings,  introduced  by  a  kind 

*Co.Litt]9.    Moor,  156.  10  Rep.         '  Yetr.book.      12  Ed.  IV.    14.19. 

38.  Fiti.  Abr,  tit,  faux  recw,  20Bro.  Aht. 

^  1  Rep.  ISl.     6  Rep.  4a  iUdU  SO.  tii,  recov,  in  value,  19.  tk, 

'  10  Rep.  37,  38.  taHe,  36. 
«  Pi^tt.  8. 
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of  piaJrafiSj  to  elude  the  statute  de  donisy  which  was  found  so 
intolerably  mischievous,  and  which  yet  one  branch  of  the 
legislature  would  not  then  consent  to  repeal :  and  that  these 
recoveries,  however  clandestinely  introduced,  are  now  become 
by  long  use  and  acquiescence  -a  most  common  assurance  of 
lands ;  and  are  looked  upon  as  the  legal  mode  of  conveyance, 
by  which  tenant  in  tail  may  dispose  of  his  lands  and  tene- 
ments :  so  that  no  court  will  suffer  them  to  be  shaken  or 
reflected  on,  and  even  acts  of  parliament^  have  by  a  sidewind 
countenanced  and  established  them. 

This  expedient  having  greatly  abridged  estates-tail  with 
regard  to  theur  duration,  others  were  soon  invented  to  strip 
them  of  other  privileges.  The  next  that  was  attacked  was 
their  freedom  from  forfeitures  for  treason.  For,  notwith- 
standing the  large  advances  made  by  recoveries,  in  the  com- 
pass of  about  threescore  years,  towards  unfettering  these 
inheritances,  and  thereby  subjecting  the  lands  to  forfeiture, 
the  rapacious  prince  then  reigning,  finding  them  frequendy 
resettled  in  a  similar  manner  to  suit  the  convenience  of  families,  [  HB  ] 
had  address  enough  to  procure  a  statute^  whereby  all  estates 
of  inheritance  (under  which  general  words  estates-tail  were 
covertly  included)  are  declared  to  be  forfeited  to  the  king 
upon  any  conviction  of  high  treason. 

The  next  attack  which  they  suffered  in  order  of  time, 
was  by  the  statute  32  Hen.  VIII.  c.28.  whereby  certain  leases 
made  by  tenants  in  tail,  which  do  not  tend  to  the  prejudice 
of  the  issue,  were  allowed  to  be  good  in  law,  and  to  bind  the 
issue  in  tail.-  But  they  received  a  more  violent  blow,  in  the 
same  session  of  parliament,  by  the  construction  put'upon  the 
statute  of  finest  by  the  statute  32  Hen.VIII.  c.36.,  which 
declares  a  fine  duly  levied  by  tenant  in  tail  to  be  a  complete 
bar  to  him  and  his  heirs,  and  all  other  persons  claiming  under 
such  entail.  This  was  evidently  agreeable  to  the  intention  of 
Henry  VII.,  whose  policy  it  was  (before  common  recoveries 
had  obtained  their  full  strength  and  authority)  to  lay  the  road 

•  11  Hen.  VIL  c.sa  7  Hen.  VIII.         p  26  Hen.  VIII.  c.  IS. 
c.  4.     34  &  35  Hen.  VIII.     c.  20.         «»  4  Hen.  VII.  c.24. 
14  Eliz.    c.  8.     4  &  5    Ann.    c.  16. 
14  Gw.  II.  c.2(X 
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80  opeu  as  possible  to  the  alienation  of  landed  property,  in 
(^er.to  weaken  the  overgrown  power  of  his  nobles.  But  as 
they,  from  the  oppositie  reasons,  were  not  easily  brought  to 
consent  to  such  a  provision,  it  was  therefore  couched,  in  his 
act,  under  covert  and  obscure  expressions.  And  the  judges, 
though  willing  to  construe  that  statute  as  favourably  as  possible 
for  die  defeating  of  entailed  estates,  yet  hesitated  at  giving 
fines  so  extensive  a  power  by  mere  implication,  when  the 
Sitatute  de  donis  had  expressly  declared,  that  they  should  not 
be  a  bar  to  estates-taiL  But  the  statute  of  Henry  VIII., 
when  the  doctrine  of  alienation  was  better  received,  and  the 
yrXi  of  the  prince  more  implicitly  obeyed  than  before,  avowed 
and  established  that  intention.  Yet,  in  order  to  preserve  the 
property  of  the  crown  from  any  danger  of  infringement,  all 
estates-tail  created  by  the  crown,  and  of  which  the  crown  has 
the  reversion,  are  excepted  dut  of  this  statute.  And  the  same 
was  done  with  regard  to  common  recoveries,  by  the  statute 
94  &  35  Hen.  VIIL  c.20.  which  enacts,  that  no  feigned  re- 
covery had  against  tenants  in  tail,  where  the  estate  was  created 
[  119  ]  by  the  crown',  and  the  remainder  or  reversion  continues  still 
in  the  crown,  shall  be  of  any  force  and  effect.  Which  is 
allowing,  indirectly  and  collaterally,  their  full  force  and  effect 
with  respect  to  ordinary  estates-tail,  where  the  royal  preroga- 
tive is  not  concerned. 

Lastly,  by  a  statute  of  the  succeeding  year",  all  estates- 
tail  are  rendered  liable  to  be  charged  for  payment  of  debts 
due  to  the  king  by  record  or  special  contract ;  as  since,  by 
the  bankrupt  laws*,  they  are  also  subjected  to  be  sold  for  the 
debts  contracted  by  a  bankrupt.  And,  by  the  construction 
put  on  the  statute  43  Eliz.  c.'4.  an  appointment"  by  tenant  in 
tail  of  the  lands  entailed,  to  a  charitable  use,  is  good  without 
fine  or  recovery. 

Estates-tail,  being  thus  by  degrees  unfettered,  are  now 
reduced  again  to  almost  the  same  state,  even  before  issue 
bpm,  as  conditional  fees  were  in  at  common  law,  after  the 
condition  was  performed,  by  the  birth  of  issue.  For,  first,  the 
tenant  in  tail  is  now  enabled  to  aliene  his  lands  and  tenements, 

'  Co.  Litt.  372.  I  Stat.  21  Jac.  1.  c.  19. 

•  S3  Hen.  VIII.  c.  39.  §  75.  "2  Vera.  453.     Chan.  Free.  \e. 
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by  fine,  by  recovery,  or  by  certain  other  means ;  and  thereby 
to  defeat  the  interest  as  well  of  his  own  issue,  thou^  unborn, 
as  also  of  the  reversioner,  except  in  the  case  of  the  crown : 
secondly,  he  is  now  liable  to  forfeit  them  for  high  treason : 
and  lasdy,  he  may  charge  them  with  reasonable  leases,  and 
also  widi  such  of  his  debts  as  are  due  to  the  crown  on  special- 
ties, or  have  been  contracted  with  his  feUow-subjects  in  a 
course  of  extensive  commerce. 
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CHAPTER  THE  EIGHTH. 

OF  FREEHOLDS,  NOT  of 
INHERITANCE. 


W^ 


E  are  next  to  discourse  of  such  estates  of  freehold,  as 
are  not  of  inheritance,  but  for  life  only.  And  of  these 
estates  for  life,  some  are  conventional^  or  expressly  created  by 
the  acts  of  the  parties ;  others  merely  legale  or  created  by 
construction  and  operation  of  law*.  We  will  consider  them 
both  in  their  order. 

I.  Estates  for  life,  expressly  created  by  deed  or  grant 
(which  alone  are  pn^rly  conventional),  are  where  a  lease  is 
made  of  lands  or  tenements  to  a  man,  to  hold  for  the  term  of 
hb  own  life,  or  for  that  of  any  other  person,  or  for  more  lives 
than  one:  in  any  of  which  cases  he  is  styled  tenant  for  life ; 
only  when  he  holds  the  estate  by  the  life  of  another,  he  is 
usually  called  tenant  pur  aider  vie  ^.  These  estates  for  life  are, 
like  inheritances,  of  feodal  nature ;  and  were,  for  some  time, 
the  highest  estate  that  any  man  could  have  in  a  feud,  which 
(as  we  have  before  seen  ^)  was  not  in  it's  original  hereditary. 
They  are  given  or  conferred  by  the  same  feodal  rights  and 
solemnities,  the  same  investiture  or  livery  of  seisin,  as  fees 
themselves  are ;  and  they  are  held  by  fealty,  if  demanded, 
and  such  conventional  rents  and  services  as  the  lord  or  lessor, 
and  his  tenant  or  lessee,  have  agreed  on. 

[  121  ]  Estates  for  life  may  be  created,  not  only  by  the  express 
words  before  mentioned,  but  also  by  a  general  grant,  without 
defining  or  limiting  any  specific  estate.    As,  if  one  grants  to 

•  Wrigfat,190.  ^  litt.  $  56.  ^  pug.  55. 
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A.  B.  the  manor  of  Dale,  this  makes  him  tenant  for  life  \ 
For  though,  as  there  are  no  words  of  inheritance  or  heirSf 
mentioned  in  the  grant,  it  cannot  be  construed  to  be  a  fee,  it 
shall,  however,  be  construed  to  be  as  large  an  estate  as  the 
words  of  the  donation  will  bear,  and  therefore  an  estate  for 
life.  .  Also  such  a  grant  at  large,  or  a  grant  for  term  of  life 
generally,  shall  be  construed  to  be  an  estate  for  the  life  of  the 
grantee^;  in  case  the  grantor  hath  authority  to  make  such 
grant :  for  an  estate  for  a  man's  own  life  is  more  beneficial 
and  of  a  higher  nature  than  for  any  other  life ;  and  the  rule 
of  law  is,  that  all  grants  are  to  be  taken  most  strongly  against 
the  grantor',  unless  in  the  case  of  the  king. 

Such  estates  for  life  will,  generally  speaking,  endure  as 
long  as  the  life  for  which  they  are  granted  :  but  there  are 
some  estates,  for  life,  which  may  determine  upon  future  con- 
tingencies, before  the  life,  for  which  they  are  created,  expires. 
As,  if  an  estate  be  granted  to  a  woman  during  her  widowhood, 
or  to  a  man  until  he  be  promoted  to  a  benefice :  in  these, 
and  similar  cases,  whenever  the  contingency  happens,  when 
the  widow  marries,  or  when  the  grantee  obtains  a  benefice, 
the  respective  estates  are  absolutely  determined  and  gone^. 
Yet  whUe  they  subsist,  they  are  reckoned  estates  for  life; 
because,  the  time  for  which  they  will  endure  being  uncertain, 
they  may  by  possibility  last  for  life,  if  the  contingencies  upon 
which  they  are  to  determine  do  not  sooner  happen.  And 
moreover,  in  case  an  estate  be  granted  to  a  man  for  his  life, 
generally,  it  may  also  determine  by  his  civil  death  :  as  if  he 
enters  into  a  monastery,  whereby  he  is  dead  in  law^:  for 
which  reason  in  conveyances  the  grant  is  usually  made  ^^  for 
^  the  term  of  a  man*s  natural  life ;"  which  can  only  determine 
by  his  natural  death  ^ 

The  incidents,  to  an  estate  for  life  are  principally  the  fol-  [  122  ] 
lowing;   which  are  applicable   not  only  to  that  species  of 
tenants  for  life,  whicn  are  expressly  created  by  deed ;  but  also 
to  those  which  are  created  by  act  and  operation  of  law. 

^  Co.  Lht.  4S.  ■  Co.  UtL  42.     3  Rep.  20. 

•  Ibid,  *>  2  Rep.  48. 

'  Ibid.  96.  *  See  Vol.1.  p.l32. 
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1,  £v£RY  tenant  for  life,  unless  restrained  by  covenant  or 
agreement,  may  of  common  right  take  upon  the  land  demised 
to  him  reasonable  estovers  ^  or  botes  \  For  he  hath  a  right  to 
the  full  enjoyment  and  use  of  the  land,  and  all  its  profits, 
during  his  estate  therein.  But  he  is  not  permitted  to  cut 
down  timber  or  do  other  waste  upon  the  premises  *"(!):  for 
the  destruction  of  such  things  as  are  not  the  temporary  profits 
of  the  tenement,  is  not  necessary  for  the  tenant's  complete 
enjoyment  of  his  estate ;  but  tends  to  the  permanent  and  last- 
ing loss  of  the  person  entitled  to  the  inheritance. 

2.  Tenant  for  life,  or  his  representatives,  shall  not  be 
prejudiced  by  any  sudden  determination  of  his  estate,  because 
such  a  determination  is  contingent  and  uncertain".  (2)  There- 
fore if  a  tenant  for  his  own  life  sows  the  lands,  and  dies  before 
harvest,  his  executors  shall  have  the  emblements^  or  profits  of 
the  crop :  for  the  estate  was  determined  by.  the  act  of  Godf 
and  it  is  a  maxim  in  the  law,  that  actus  Dei  nemitU  facit 
infuriam.  The  representatives,  therefore,  of  the  tenant  for 
life  shall  have  the  emblements  to  compensate  for  the  labour 
and  expence  of  tilling,  manuring,  and  sowing  the  lands ;  and 
also  for  the  encouragement  of  husbandry,  which  being  a 
public  benefit,  tending  to  the  increase  and  plenty  of  provi- 
sions, ought  to  have  the  utmost  security  and  privileges  that 
the  law  can  give  it.  Wherefore  by  the  feodal  law,  if  a  tenant 
for  life  died  between  the  beginning  of  September  and  the  end 
of  February,  the  lord,  who  was  entitled  to  the  reversion,  was 
also  entitled  to  the  profits  of  the  whole  year ;  but  if  he  died 
between  the  beginning  of  March  and  the  end  of  August,  the 

*  See  p.  35.  '"  TWrf.  53. 

'  Co.  Litt.  41.  "  IbkUSS. 


(l)  He  may  cut  down  timber  for  necessary  repurs,  and  at  seasonable 
times.    Co.  Litt.  53.    See  post,  p.  283. 

(s)  A  sudden  determination,  in  the  sense  in  which  it  is  here  used,  is  tha^ 
the  happening  of  which  is  contingent  and  uncertain;  and  therefore  the 
latter  part  of  the  sentence  can  hardly  be  assigned  as  a  reason  for  the  for- 
mer. The  reason  on  which  the  doctrine  of  emblements  is  founded  may 
be  collected  from  what  follows;  or  in  the  words  of  Lord  Coke,  "  leslthe 
**  ground  should  be  unmanured,  which  should  be  hurtful  to  the  common- 
**  wealth,  he  shall  reap  the  crop,  which  he  sowed,  in  peace."  Co.  Litt  55,  a. 
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• 

heii^  of  the  tenant  received  the  whole  o.  From  hence  our 
law  of  emblements  seems  to  have  been  derived,  but  widi  very^ 
considerable  improvements.  So  it  is  also,  if  a  man  be  tenant 
for  the  life  of  another,  and  cestt^  que  vie^  or  he  on  whose  life  the 
land  is  held,  dies  after  the  com  sown,  the  tenant  pur  aider  vie 
shall  have  the  emblements.  The  same  is  also  the  rule,  if  ft. 
life-estate  be  determined  by  the  act  of  law.  Therefore  if  a 
lease  be  made  to  husband  and  wife  during  coverture,  (which 
gives  them  a  determinable  estate  for  life,)  and  the  husband 
sows  the  land,  and  afterwards  they  are  divorced  a  xnnculo 
matrimonii^  the  husband  shall  have  the  emblements  in  this  case ; 
for  the  sentence  of  divorce  is  the  act  of  law  ^.  But  if  an  estate 
for  life  be  determined  by  the  tenant's  awn  act,  (as,  by  forfei- 
ture for  waste  committed ;  or,  if  a  tenant  during  widowhood 
thinks  proper  to  marry,)  in  these,  and  similar  cases,  the 
tenants,  having  thus  determined  the  estate  by  their  own  acts, 
shall  not  be  entitled  to  take  the  emblements  \  The  doctrine 
of  emblements  extends  not  only  to  com  sown,  but  to  roots 
planted,  or  other  annual  artificial  profit,  but  it  is  otherwise  of 
ftuit-trees,  grass,  and  the  like ;  which  are  not  planted  annually 
at  the  expence  and  labour  of  the  tenant,  but  are  either  a  per- 
manent or  natural  profit  of  the  earths  For  when  a  mm 
plants  a  tree,  he  cannot  be  presumed  to  plant  it  in  contem- 
plation of  any  present  profit ;  but  merely  with  a  prospect  of 
it's  being  useftil  to  himself  in  foture,  and  to  fiiture  succes- 
sions of  tenants.  The  advantages  also  of  emblements  are 
particularly  extended  to  the  parochial  clergy  by  the  statute 
28Hen.VIIL  ell.  For  all  persons,  who  are  presented  to 
any  ecclesiastical  benefice,  or  to  any  civil  office,  are  considered 
as  tenants  for  their  own  lives,  unless  the  contrary  be  expressed 
in  the  form  of  donation.  (3) 

®  Feud.  1.2,  I.  28.  •»  Co.  Litt.  55. 

"  5  Rep.  116.  'Co.  Liu.  55^  56.   I  Roll.  Abr.728. 


(3)  The  provision  of  the  statute  is,  that  in  case  any  incumbent  happens 
to  die,  and  before  his  death  hath  caused  any  t>£  his  glebe  lands  to  be  ma- 
nured and  sown  at  his  proper  costs  and  charges  with  any  com  or  grain, 
thei^  in  that  case,  all  and  every  of  the  same  incumbents  may  make  and 
decUre  their  testaments  of  all  their  profiu  of  the  com  growing  upon  the 
said  glebe  lalKk  so  manured  and  sown.  s.  &. 
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3.  A  THIRD  incident  to  estates  for  life  relates  to  the  under- 
tenantSy  or  lessees.  For  they  have  the  same,  nay  greater 
indulgences  than  the  lessors,  the  original  tenants  for  life. 
The  same;  for  the  law  of  estovers  and  emblements  with 
[  124  ]  regard  to  the  tenant  for  life,  is  also  law.  with  regard  to  his 
under-tenant,  who  represents  him  and  stands  in  his  place  * : 
and  greater;  for  in  those  cases  where  tenant  for  life  shall  not 
have  the  emblements,  because  the  estate  determines  by  his 
own  act,  the  exception  shall  not  reach  his  lessee,  who  is  a 
third  person.  As  in  the  case  of  a  woman  who  holds  durante 
viduitate ;  her  taking  husband  is  her  own  act,  and  therefore 
deprives  her  of  the  emblements ;  but  if  she  leases  her  estate  to 
an  under-tenant,  who  sows  the  land,  and  she  then  marries, 
this  her  act  shall  not  deprive  the  tenant  of  his  emblements, 
who  is  a  stranger,  and  could  not  prevent  her^  The  lessees 
of  tenants  for  life  had  also  at  the  common  law  another  most 
unreasonable  advantage ;  for  at  the  death  of  their  lessors,  the 
tenants  for  life,  these  under-tenants  might  if  they  pleased  quit 
the  premises,  and  pay  no  rent  to  any  body  for  the  occupation 
of  the  land  since  the  last  quarter-day,  or  other  day  assigned 
for  payment  of  rent".  (4)  To  remedy  which  it  is  now  en- 
acted%  that  the  executors  or  administrators  of  tenant  for  life, 
on  whose  death  any  lease  determined,  shall  recover  of  the 
lessee  a  rateable  proportion  of  rent  from  the  last  day  of  pay- 
ment to  the  death  of  such  lessor. 

II.  The  next  estate  for  life  is  of  the  l^;al  kind,  as  contra^ 
distinguished  from  conventional ;  viz.  that  of  tenant  in  tail 
after  possibility  of  issue  extinct.  This  happens  where  one  is 
tenant  in  special  tail:  and  a  person  from  whose  body  the 
issue  was  to  spring,  dies  without  issue ;   or,  having  left  issue, 

•  Co.  Litt.55.  «•  10  Rep.  127. 

t  Cro.  Elis.  461.     1  Roll.  Abr.  727.       "f  Stat.  11  Geo.  II.  c.  19.  §  15. 


(4)  The  reason  was,  that  the  contract  for  rent  being  entire,  and  nothing 
being  due  till  the  day  fixed  for  payment,  the  representatives  of  the  lessor 
could  have  no  right  of  action,  for  he  had  none^  nothing  being  due  when  he 
died ;  and  the  rerersioners  or  remainder-men  could  have  no  right  of  action, 
for  the  lease  ending  with  the  life  of  the  lessor,  never  bad  any  existence  at 
all  as  to  them ;  the  lessee  was  never  Umr  tenant,  never  occupied 
lands. 
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that  issue  becomes  extinct:  :i]ti  either  of- these  cases  the  sur- 
yiving  tenant  in  special  tail  becomes  tenant  in  tail  aftof  possi- 
biUty  of  issue  extinct  As  where  one  has  an  estate  to  him  and 
his  heirs  on  the  body  of  his  present  wife  to  be  begotten,  and 
the  wife  dies  without  issue^:  in  this  case  the  man  has  an 
estate-tail,  idbich  cannot  possibly  descend  to  any  one ;  and 
therefore  the  law  makes  use  of  this  long  periphrasis,  as  abso- 
lutely necessary  to  ^ve  an  adequate  idea  of  his  estate.  For 
if  it  had  called  him  barely  tenant  in  fee-tail  special^  that 
would  not  have  distinguish^  him  from  others ;  and  besides,  [  125  J 
he  has  no  longer  an  estate  of  inheritance  or  fee^  for  he  can 
have  no  heirs  capable  of  taking  per  formam  dxmi.  Had  it 
called  him  tenant  in  tail  imihoiU  issue,  this  had  only  related 
to  the  present  fact,  and  would  not  have  excluded  the  poiri- 
bilhy  of  future  issue.  Had  he  been  stiled  tenant  in  tail  mth--  ' 
out  possibility  of  issue,  this  would  exclude  time  past  as  well  as 
present,  and  he  might  under  this  description  never  have 
had  any  possibility  of  issue.  No  definition  therefore  could 
so  exacdy  mark  him  out,  as  this  of  tenant  in  tail  after  pos- 
sibility  (f  issue  extinct,  which  (with  a  precision  peculiar  to  our 
own  law)  not  only  takes  in  the  possibility  of  issue  in  tail, 
which  he  once  had,  but  also  states  that  this  possibility  is  now 
extinguished  and  gone. 

This  estate  must  be  created  by  the  act  of  God,  that  is,  by 
the  death  of  that  person  out  of  whose  body  the  issue  was  to 
spring:  for  no  limitation,  conveyance,  or  other  human  act 
can  make  it.  For,  if  land  be  given  to  a  man  and  his  wife, 
and  the  heirs  of  their  two  bodies  begotten,  and  they  are 
divorced  a  vinculo  matrimonii,  they  shall  neither  of  them  have 
this  estate^  but  be  barely  tenants  for  life,  notwithstanding  the 
inheritance  once  vested  in  them  ^.  A  possibility  of  issue  is 
always  supposed  to  exist  in  law,  unless  extinguished  by  the 
death  of  the  parties ;  even  though  the  donees  be  each  of  them 
an  hundred  years  old  \ 

This  estate  is  of  an  amphibious  nature,  partaking  partly  of 
an  estate-tail,  and  partly  of  an  estate  for  life.  The  tenant  is, 
in  truth,  only  tenant  for  life,  but  with  many  of  the  privil^es 

"^  litt.  ISS.  J^  Co.  Litt.28. 

'  1  UoU.  Rep.  184.      U  Rep.  80.  *  Litt.  |S4.     Co.  Utt.  S8. 
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of  a  tenant  in  tail ;  as  not  to  be  punishable  for  waste,  &c.*  | 
or,  he  is  tenant  in  tail,  with  many  of  the  restrictions  of  a 
tenant  for  life;  as  to  forfeit  his  estate,  if  he  alienes  it  in  fee- 
simple^:  whereas  such  alienation  by  tenant  in  tail,  though 
voidable  by  the  issue,  is  no  forfeiture  of  the  estate  to  the  re- 
versioner: who  is  not  concerned  in  interest,  till  all  possi- 
[  126  ]  bility  of  issue  be  extinct.  But,  in  general,  the  law  looks  upon 
this  estate  as  equivalent  to  an  estate  for  life  only ;  and,  as 
such,  will  permit  this  tenant  to  exchange  his  estate  with  a 
tenant  for  life,  which  exchange  can  only  be  made,  as  we  shall 
see  hereafter,  of  estates  that  are  equal  in  their  nature.  (5) 

III.  Tenant  by  the  atrtesy  of  England^  is  where  a  man 
mttnries  a  woman  seised  of  an  estate  of  inheritance,  that*  is, 
of  lands  and  tenements  in  fee-simple  or  fee-tail ;  and  has 
by  her  issue,  bom  alive,  which  was  capable  of  inheriting  her 
estate.  In  this  case  he  shall,  on  the  death  of  his  ivife^ 
hold  the  lands  for  his  life,  as  tenant  by  the  curtesy  of 
England  ^. 

This  estate,  according  to  Littleton,  has  it's  denomination, 
because  it  is  used  within  the  realm  of  England  only ;  and  it  is 
said  in  the  Mirrour"^  to  have  been  introduced  by  king  Henry 
the  first ;  but  it  appears  also  to  have  been  tlie  established  law 
of  Scodand,  wherein  it  was  called  airialitas  ^ ;  so  that  pro- 
bably our  word  ntrfesi/  was  understood  to  signify  rather  aii 
attendance  upon  the  lord's  court  or  curtisj  (that  is,  being  his 
\'asal  or  tenant,)  than  to  denote  any  peculiar  favour  belonging 
to  this  island.     And  therefore  it  is  laid  down^  that  by  having 

-  C\>.L)U.^.  •  c.l.  $3. 

'^  IM,  «8.  «  Crag.  1.9.  C.19/  $  4. 

^  lilt,  $  ^.5d.  '  Lttt.  §  90.     Co.  Lift.  so.  67. 


(5)  Thb  tenant  has  the»e  privileges  in  re^>ect  of  the  inheritance  that 
one«  ytM  in  hinu  a$  teimnt  in  tail  (who  at  cominoD  law,  and  before  the  sta- 
lutt»  tU  (^i«»  it  will  be  remeuibered,  was  tenant  in  fee),  and  he  cannot 
tmntl^  Ihein  with  hi$  estate  to  any  other  person;  hts  assignee  will  be  bare 
Muant  Kor  life.  Being  dittpuni^ihable  lor  waste  upon  this  prindple.  he  may 
cut  timber,  and  will  have  a  property  in  it  when  cut ;  but  like  the  tenant 
(or  Hfti  who  by  ex|iee9»  provision  of  the  parties  b  made  dispunishable  for 
waste*  n  court  of  equity  will  restrain  him  from  mn/ieious  waste. ,  Co.  Litt.  28. 
V.  HlUmm^XS  Vc*.  Rci^  4^7. 
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issue,  the  husband  shall  be  entitled  to  do  homage  to  the  lord, 
for  the  wife's  lands,  alone :  whereas,  before  issue  had,  they 
must  both  have  done  it  together.  It  is  likewise  used,  in 
Ireland,  by  virtue  of  an  ordinance  of  king  Henry  III.^  It 
also  appears^  to  have  obtained  in  Normandy;  and  was  like- 
wise used  among  the  antient  Almains  or  Germans  \  And  yet  it 
is  not  generally  apprehended  to  have  been  a  consequence  of 
feodal  tenure  S  though  I  think  some  substantial  feodal  reasons 
may  be  given  for  it's  introduction.  For  if  a  woman  seised  of 
lands  hath  issue  by  her  husband,  and  dies,  the  husband  is  the 
natural  guardian  of  the  child,  and  as  such  is  in  reason  entitled 
to  the  profits  of  the  lands  in  order  to  maintain  it ;  for  which 
reason  the  heir  apparent  of  a  tenant  by  the  curtesy  could  [  127  ] 
not  be  in  ward  to  the  lord  of  the  fee,  during  the  life  of  such 
tenant '.  As  soon  therefore  as  any  child  was  bom,  tlie 
father  began  to  have  a  permanent  interest  in  the  lands,  he 
became  one  of  the  pares  curtis^  did  homage  to  the  lord,  and 
was  called  tenant  by  the  curtesy  initiate;  and  this  estate  being 
once  vested  in  him  by  the  birth  of  the  child,  was  not  suffered 
to  determine  by  the  subsequent  death  or  coming  of  age  of 
the  infant. 

There  are  four  requisites  necessary  to  make  a  tenancy  by 
the  curtesy ;  marriage,  seisin  of  the  wife,  issue,  and  death  of 
the  wife  ""•  1.  The  marriage  must  be  canonical  and  legal. 
2.  The  seisin  of  the  wife  must  be  an  actual  seisin,  or  pos- 
session of  the  lands ;  not  a  bare  right  to  possess,  which  is  a 
seisin  in  law,  but  an  actual  possession,  which  is  a  seisin  in 
deed.  And  therefore  a  man  shall  not  be  tenant  by  the  curtesy 
of  a  remainder  or  reversion.  But  of  some  incorporeal  here- 
ditaments a  man  may  be  tenant  by  the  curtesy,  though  there 
have  been  no  actual  seisin  of  the  wife  :  as  in  case  of  an  ad- 
vowson,  where  the  church  has  not  become  void  in  the  life- 
time of  the  wife:  which  a  man  may  hold  by  the  curtesy,  be- 
cause it  is  impossible  ever  to  have  actual  seisin  of  it,  and  im- 
potentia  excusat  legem  °.  If  the  wife  be  an  ideot,  the  husband 
shall  not  be  tenant  by  the  curtesy  of  her  lands ;    for  the  king 

«  Paf.llH.IILm.  SO.  in  2  Bac.Abr.  "  Wright,  194. 

659.  •  F.N.  B.  143. 

*»  Grand  Couftum,  c.  119.  "^  Co.  Litt.  30. 

^  Lindenbrog.  LL,  Jtman,  t.  92.  "  Hid,  29. 
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by  prerogative  is  entitled  to  them,  the  instant  she  herself  has 
any  title :  and  since  she  could  never  be  rightfully  seised  of 
the  lands,  and  the  husband's  title  depends  entirely  upon  her 
seisin,  the  husband  can  have  no  title  as  tenant  by  the  cur- 
^^y  °*  (fi)  3.  The  issue  must  be  bom  alive.   Some  have  had  a 

«  Ca  LitL  30.     Pbwd.  863. 


(6)  The  words  **  actual  seisin  or  possession  of  the  lands'*  are  satisfied  by 
the  possession  of  a  tenant  for  years ;  for  if  the  land  is  demised  for  a  term 
of  years,  his  possession  is  the  possession  of  the  wife ;  and  there  may  be 
curtesy,  though  she  djes  before  entry,  or  even  receipt  of  rent.  (}o.  Litt.  39. 
Hargr.  n.  162.  But  if  the  lands  were  not  let,  and  descended  on  the  vnfe, 
who  died  before  entry,  there  could  be  no  curtesy.    Co.  Lttt.  89. 

With  respect  to  the  case  of  the  advowson,  if  the  author  means,  as  his 
words'  seem  to  import,  that  a  husband  shall  be  tenant  by  the  curtesy  of  it 
under  the  circumstances  stated,  because,  from  the  nature  of  the  heredita- 
ment, it  is  imposdble  to  have  actual  seisin  of  it  at  any  time,  he  seems  not 
to  be  warranted  by  the  law  or  his  authority.  Presentation  gives  sebin  of 
an  advowson;  and  all  that  Lord  Coke  says  is,  that  he  shall  be  tenant,  even 
thongh  there  has  been  no  vacancy,  because  he  could  by  no  industry  attain 
to  any  other  seisin ;  that  is,  he  could  not  bring  about  a  vacancy  at  any  time 
that  he  pleased. 

The  poMon  wldch  follows  respecting  the  husband  of  an  ideot,  has  been 
questioned.  Lord  Coke's  argument,  as  well  as  that  in  Plowden,  b,  that  the 
tities  of  the  tenant  by  curtesy,  and  of  t^e  lung,  begin  at  one  instant,  (the  office 
which  finds  her  an  ideot,  having  relation  back  to  her  first  seisin),  and  then 
that  the  title  of  the  king  shall  be  preferred.  Upon  this  it  has  been  re- 
marked, that  there  is  not  any  such  concourse  of  tides ;  the  husband's  titie 
not  being  consummate  till  the  wife's  death,  when  the  king's  titie  determines. 
Co.  Litt.  50.  Hargr.  n.  1 75.  The  argument  in  the  text,  that  an  ideot  can 
never  be  rightfully  seised  of  lands,  u  directly  at  variance  with  that  just 
stated,  which  assumes  the  seisin  of  the  ideot.  Lord  Coke  reckons  ideots 
among  those  who  have  power  to  purchase  and  retain  lands  or  tenements, 
Co.  Litt.  3.  b.,  or  to  be  grantees  of  a  copyhold  estate,  Co.  Cop.  s.  55. ;  in- 
deed the  old  writ  de  idiottt  mquirtndo,  et  examkumdo^  proceeded  upon  the 
same  assumption,  and  the  king  took  the  custody  of  tiie  lands  as  of  lauds  of 
which  the  ideot  had  been  seised,  F.  N.  B.  239 

But  the  same  conclusion  may  be  rested  upon  the  principle,  that  there 
can  have  been  no  valid  marriage  with  an  ideot ;  a  principle  which  it  is  the 
more  remarkable  that  the  author  should  have  overlooked  here,  as  only 
three  pages  later  he  makes  use  of  it  to  exclude  the  wife  of  an  ideot  from 
dower. 

In  Vol.  L  p.  502.  an  ideot  u  defined  to  be  one  who  hath  had  no  under- 
standing yrowiAtt  naUvUy:  if  that  definition  be  conrect,  there  can  be  no 
question  but  that  such  a  person  could  never  contiact  a  valid  marrii^ 
But  I  imagine  that  a  person  bom  sane,  might  firom.  exttmal  injury,  or  in- 

tenal 
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notion  that  it  must  be  heard  to  cry ;  but  that  is  a  mistake. 
Qryuig  indeed  is  the  strdt^est  evidence  of  it's  being  bom 
alive^  but  it  is  not  the  onfy  evidence  ^  llie  issue  also  must 
be  bom  during  the  life  of  the  mother ;  for  if  the  mother  dies 
in  labour,  -txA  the  Gsesarean  operation  is  performed,  the  hus- 
band \n  this  case  shall  not  be  tenant  by  the  curtesy;  because, 
at  the  mstant  of  the  mother's  death,  he  was  clearly  not  en*  C  i^S  ] 
titled,  as  having  had  no  issue  bom,  but  the  land  descended 
to  Ae  child,  while  he  was  yet  in  Ins  hiothei^s  womb ;  and  the 
estate  being  once  so  vested,  shall  not  aAerwards.be  taken  fireni 
him"*.  In  gayel-kind  lands,  a  husband  may  be  tenant  by  the 
curtesy,  without  having  any  issue  ^  But  in  general  there 
must  be  issue  bom :  and  such  issue  as  is  also  capable  of  in- 
heriting the  mother's  estate '.  Therefore  if  a  woman  be 
tenant  in  tail  male^  and  hath  only  a  daughter  bom,  the  hus- 
band is  not  thereby  entitled  to  be  tenant  by  the  curtesy ;  be- 
cause such  issue  female  can  never  inherit  the  estate  in  tail 
inale^  And  diis  seems  to  be  lihe  principal  reason,  why  the 
hufiiband  cannot  be  tenant  by  the  curtesy  of  any  lands  of 
which  the  wife  was  hot  actually  seised ;  because,  in  order  to 
entide  Inmsd/'to  such  estate,  he  must  have  begottHi  isisii^ 
that  may  be  heir  to  the  vrS^ :  but  no  one,  by  the  standing 
rule  of  law,  can  be  heir  to  the  ancestor  of  any  land,  whereof 
tlie  ancestor  was  not  actually  seised ;  and.  dierefore  as  the 
husband  hath  never  b^otten  any  issue  that  can  be  heir  to 
dkose  lands,  he  shall  not  be  tenant  of  them  by  the  cur- 
tesy ^*  And  hence  we  may  observe,  with  how  much  nicety 
and  consideration  tlie  old  rifles  of  law  were  framed ;  and  how 
dbsely  they  are  connected  and  interwoven  together,  support- 
ing, iDustratmg,  and  demonstrating  one  another.    The  time 

»  i)9«r,  «5.    8  Ilqp.S4,  '  Litt.  §  52. 

^Co.Litt.».  tCo.Litt.29. 

'UMLaOL  «iKrf.40. 


temal  &ease  gradually  aggravated,  be  reduced  to  ideotcy  ss  opposed  to 
lunacy,  or  madneis;  if  such  a  case  would  come  within  tibe  legal  aotioa  of 
ideotcj,  still  a  marriage  contracted  while  the  person  was  sane,  and  seisin 
then  had,  with  issue,  ought  on  principle  to  entitle  the  husband  to  curtesy* 
"because  bi  sudi  a  case  no  one  of  the  principles  of  exclusion  would  appty  i 
the  husband's  title  ^ould  be  prior  to  the  king's,  there  would  have  been 
sufficient  seisin,  and' the  marriage  would  not  have  been  invalid. 
VOL.  II.  I- . 
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when  the  issue  was  bom  is  immaterial,  provided  it  were 
during  the  coverture ;  for,  whether  it  were  bom  befiare  or  after 
the  wife's  seisin  of  the  lands,  whether  it  be  living  or  dead  at  the 
time  of  the  seisin,  or  at  the  time  of  the  wife's  decease,  the 
husband  shall  be  tenant  by  the  curtesy  ^.  The  husband;  by 
the  birth  of  the  child  becomes  (as  was  before  observed)  tenant 
;  by  the  curtesy  initiate^  j  and  may  do  many  acts  to  charge  the 

lands,  but  his  estate  is  not  consummate  till  the  death  of  the 
wife:  which  is  the  fourth  and  last  requisite  to  make  a  com- 
plete tenant  by  the  curtesy^. 

[  129  ]  IV.  Tenant  in  dcfaer  is  where  the  husband  of  a  woman 
is  seised  of  an  estate  of  inheritance,  and  dies;  in  this  case,  the 
wife  shall  have  the  third  part  of  all  the  lands  and  tenements 
whereof  he  was  seised  at  any  time  during  the  coverture,  to 
hold  to  herself  for  the  term  of  her  natural  life  *. 

DowER  is  called  in  Latin  by  the  foreign  jurists  doariumy 
but  by  Bracton.  and  our  .English  writers  dos:  which  among 
the  IjLomans  signified  the  marriage  portion,  which  the  wife 
broug^to  her  husband ;  but  with  us  is  applied  to  signify  this 
kind  oTestate,  to  which  the  civil  law,  in  its  original  state,  had 
nothing  that  bore  a  resemblance :  nor  indeed  is  there  any 
thing  in  general  more  different,  than  the  regulation  of  landed 
property  according  to  the  English  and  Roman  laws.  Dower 
out  of  lands  seems  also  to  have  been  unknown  in  the  early 
part  of  our  Saxon  constitution;  for  in  the  laws  of  king 
£dmnod%  the  wife  is  directed  to  be  supported  wholly  but  of 
the  personal  estate.  Afterwards,  as  may  be  seen  in  gavelkind 
tenure,  the  widow  became  entitled  to  a  conditional  estate  in 
one  half  of  the  lands ;  with  a  proviso  that  she  remfuned  chaste 
and  unmarried^;  as  is  usual  also  in  copyhold  dowers,  pr  free 
bench.  Yet  some^  have  ascribed  the  introduction  of  dower 
to  the  Normans,  as  a  branch  of  their  local  tenures ;  though 
we  cannot  expect  any  feodal  reason  for  it's  invention,  since  it 
was  not  a  part  of  the  pure,  primitive,  simple  law  offends,  but 
was  first  of  all  introiluced  into  that  system  (wherein  it  was 

• 

.     ^  Co.  UVL  99.  •  Wilk.  75. 

"^  /6ut.  90.  •  »  SomnOT.  Gftvelk.51.   Co.  LiltSS. 

'  Lin.  §  36  '  Wrighl.  19S. 
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cdled  triers  iertia'^y  mA  dotaiitinm)  by  the  emperor  Frederick 

die  seooadf ;  who  was  contemporary  with  our  kingJEIenry  III.' 

It  is  possible,  therefore,  that  it  might  be  wida  us  the  relic  of  a 

Danish  custom :   since,  according  to  the  historians  of  that 

countiy,  dower  was  introduced  into  Denmark  by  Swein,  the 

fether  of  our  Canute  the  great,  out  of  gratitude  to  the  Danish 

ladies,  who  sold  aU  their  jewels  to  ransom  him  when  taken    [  ISO  ] 

prisoner  by  the  Vandds^    However  thb  be,  the  reason  which 

our. law  gives  for  adopting  it,  is  a  very  plain  and  sensible 

one;   for  the  sustenance  of  the  wife,  and  the  nurture  and 

education  of  the  younger  children  ^  (7) 

•     * 

In  treating  of  this  estate,  let.  iis,  first,  consider  who  itMf 
he  endowed;  secondly,  of  Mat  she  may  be  endowed;  thirdly, 
the  manner  how  she  shall  be  endowed ;  and  fourthly,  how 
dower  may  be  bBtred  or  prevented. 

1.  Who  may  be  endowed.  She  must  be  the  actual  wife 
of  the  party  at  the  time  of  his  decease.  If  she  be  divorced 
a  xnnado mairinumiij  she  diall  not  be  endowed;  for  ubi  nul^ 
lum  mgtrinumiumj  ibi  nulla  das  K  But  a'  divorce  «  mensa  et 
ihoro  only  doth  not  destroy  the  dower  ^ ;  no,  not  even  for 
adultery  itself  by  the  common  law  ^.  Yet  now  by  the  statute: 
Westm.2.*  if  a  woman  voluntarily  leaves  (which  the  law  callR 
eloping  from)  her  husband,  and  lives  with  an  adulterer,  she 

shall  lose   her  dower,   unless  her  husband   be    voluntarily 

» 

^  Crag.  7.S.  r.2S.  I  9.  ,  *'  Yet,  among  the  antient  Goths,  an 

-  ^  IhkL  adultreaa  was  punished  by  the  loss  of  her 

'  Mod.  Un.  Hist,  xzzii.91.  doialiiiiet  trierUisex  bonis  moiUihut  viri. 

'  B  Bract.  L^  €.  39.     Co.  Litt.  DO.  (Stiernh.  /.3.  c.S.) 

*»  Bract.  1,2,  C.89.  §4.  '  ISEdw.I.  c.S4. 

'  Co.  Litt.  32. 

(7)  The  following  note  is  by  the  editor  of  the  1 1th  edition  of  Co.  Litt. 
The  reason  why  the  hiw  gave  the  wife  dower  will  appear,  if  we  consider 
how  the  hiw  stood  antientty ;  ft>r,  by  the  old  law,  if  this  provision  had  not 
been  made,  and  the  party  at  the  marriage  had  made  no  asngnment  of  dower, 
the  wife  would  have  been  without  any  provision,  for  the  personal  estates 
even  of  the  richest  were  then  very  inconsiderable ;  and  before  trusts  were 
invented,  which  b  but  lately,  the  husband  could  give  his  wife  nothing  du- 
ring his  own  life,  nor  could  he  provide  for  her  by  will,  because  lands  could 
not  be  devised,  unless  it  was  hi  some  particular  places  by  the  custom,  till 
the  statute  of  Hen.  s.    Co.  Litt.  30.  b. 
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xeoonciled  to  her.  It  was  fonneriy  hekl,  that  the  wife  of  an 
idiot  might  be  endowed,  though  the  husband  of  an  ideot 
could  not  be  tenittit  by  the  curtesy "" :  but  as  it  seems  to  be 
at  present  agreed,  upon  principles  of  sound  sense  and  reason, 
that  an  ideot  cannot  marry,  being  incapable  of  consenting  to 
any  contract,  this  doctrine  cannot  now  take  place.  By  the 
antient  law  the  wife  of  a  person  attainted  of  treason  or  felony 
could  not  be  endowed ;  to  the  intent,  says  Staunforde  ",  that 
if  the  love  of  a  man's  own  life  cannot  restrain  him  from 
such  atrocious  acts,  the  love  of  his  wife  and  children  may ; 
though  Britton  "*  gives  it  another  turn :  viz.  that  it  is  pre- 
sumed the  wife  was  privy  to  her  husband's  crime.  However, 
the  statute  1  Edw.VL  c.12.  abated  the  rigour  (Tf  the  com- 
[  181  ]  iwm  law  in  this  particular,  and  allowed  the  wife  her  dower. 
But  a  subsequent  statute  ^  iwived  this  severity  against  the 
widows  of  traitors,  who  are  now  barred  of  their  dpwer  (ex- 
cq)t  in  the  case  of  certain  modem  treasons  relating  to  the 
^din  ^)^  but  not  the  widows  of  fdons.  An  alien  also  cannot 
be  endowed,  unless  she  be  queen  consort;  for  no  alien  is 
capable  of  holding  lands '.  (8)  The  wife  must  be  above  nine 
jtam  oU  at  her  husband's  death,  otherwise  she  shall  not  be 
eodowed't  though  in  Bracton's  time  the  age  was  indefinite^ 
and  dower  was  then  only  due  ^  H  wctmrpossit  iotempmrnereri^ 
0i  mrwa  susHnere  ^'' 

9.  We  are  next  to  enquire,  of  what  a  wife  may  be  en- 
dowed. And  she  is  now  l^  law  entitled  to  be  endowed  of  all 
lands  and  t^iements,  of  which  her  husband  was  seised  in  fee- 

"  Co.  LitL  SI.  8 ftdiW.XII.  c  90.    15^6 16  Gco.II. 

"  p.  a  b.S.  C.S3.  c.  28. 

**c.llO.  'Co.Iitt.Sl. 

9  5&6£dw.VI.  cU.  •  Lift.  {36. 

<i  Stat  5Elis.  ell.     18Elis.cl.        W.S.cS9.  §3. 


(8)  In  the  MSS.  notes  of  I^rd  Hale,  whidi  are  printed  in  Haignve  and 
Butler's  Co.  Litt.,  it  is  said,  t&at  by  an  unprinted  act  of  pirliament,  passed 
in  Henry  the  eighth's  reign,  all  aliens  who  thenceforth  dioiild  aany  Eng* 
Ibhmen  by  licence  of  the  king,  are  enabled  to  demand  their  dower  in  the 
same  manner  as  English  women.  And  because  ttau  wai  only  proipectsve 
b  its  operation^  there  is  subsequently  a  i^itCaA  act  to  enable.  BmAvdo 
countess  of  Arundd,  bom  k  Portiigil^  to  daasHid  her  doirab  Sea 
iRoa.Abr.675. 
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simple  or  fise-taQ,  at  any  time  during  the  coyerture;  and  of 
which  any  ias^  which  she  might  have  had»  might  by  poasi*; 
bility  have  been  heir  ^  (9)  Therefore,  if  a  man  seised  in  fe 
simple,  hath  a  son  by  his  first  wife,  and  after  marries  a 
cond  wife,  she  shall  be  endowed  of  his  lands ;  for  her  issue 
might  by  possibility  have  been  heir,  on  the  death  of  the  soa 
by  the  former  wife.  But  if  there  be  a  donee  in  special  tail, 
who  holds  lands  to  him  and  the  heirs  of  his  body  begotten 
on  Jane  his  wife ;  diou^  Jane  may  be  endowed  of  these 
lands,  yet  if  Jane  dies,  and  he  marries  a  second  wife,  that 
second  wife  shall  never  be  endowiad  of  the  lands  entailed; 
for  no  issue  that  she  could  hove,  could '  by  any  possibility  in* 
herit  theinV  A  seisin  in  law  of  the' husband  will  be  as  e& 
fectual  as  a  seisin  in  deed,  in  order  to  render  the  wife  dow^ 
able ;  for  it  is  not  in  the  wife's  power  to  bring  the  husband's 
tide  to  an  actual  seisin,  as  it  is  in  the  hnsband's  pdwer  to  do 
with  regard  to  the  wife's  lands :  which  is  one  reason  why  he 
shall  not  be  tenant  by  the  curtesy,  but  of  such  lands  whereof 
the  wife,  or  he  himself  in  her  right,  was  actually  seised  in 
deed  \  The  seisin  of  the  husband,  for  a  transitory  instant 
only,  when  the  same  act  which  gives  him  the  estate  conveys  [  1S2  2 
it  also  out  of  him  agun  (as  where,  by  a  fine,  land  ia  granted 
to  a  man,  and .  he  immefiotely  renders  it  bade  by  the  same 
fine),  (10)  such  a  seisin  wiU  not  entitle  the  wife  to  dower':  for 

"  Litt.  $  36.  55.  *  Cro.  Jac.  615.    2  Rep.  77.     Co 

*|PKi.  §53.  Lilt  31. 

"^  Co.  Litt.  31. 


(9)  The  word  **  sole**  ahould  be  ioaerted  before  seised  in  tlas  descripCioi^. 
beqaiise,  if  the  husband  is  seised  jeintly  with  andfaer  penon,  that  other 
person's  interest  bang  derived  from  the  origumi  grant  to  the  husband  and 
himself  is*  prior  to  the  wife's  claim  i  and  therefore  she-  shall  not  be  en- 
dowed, litt.  S.45.  Co.  Litt.  ST.  The  principle  of  this  rule  b  founded  on 
the  nature  of  the  interest  of  joint-ieoants»  (see  post,  1S9.)  fsom  which  sur- 
vivorship isa  necessary  consequence^  and  not  an  arbitrary  ruleof  law.  During 
the  life  of  the  husband,  bis  joiilt^enant'^i  interest  pervaded  the  toAofe  of  tbf 
land ;  now  the  tenant  in  dower  would  come  in  as  tenant  in  common,  and 
be  entitled  to  hold  the  third  of  one  moiety  by  a  distinct  title ;  the  survivor'k 
interest  would  therefore  be  changed,  he  would  be  obliged  to  recede  entirely 
from  that  third,  in  which  before  he  had  a  joint  interest,  and  he  would  be 
put  to  this  diange  by  one  whose  title  was  posterior  to  his  own.  The  mUiiit 
0f  law  is,  that>s  m!cre9QfmHpraf€riwr  oneribui^ 

(10)  See  post»  p.  355. 
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the  land  was  merely  in  transUm,  and  never  rested  in  the  hus- 
band; the  grant  and  render  being  one  continued  act;*  But,  if 
die  land  abides  in  him  for  the  interval  of  but  a  single  moment^ 
it  seems  that  the  wife  shall  be  endowed  thereof  y.  (11)  And, 
in  short,  a  widow  may  be  endowed  of  all  her  husband's  lands^ 
tenements,  and  hereditaments,  corporeal  or  incorporeal,  un* 
der  the  restrictions  before  mentioned ;  unless  there  be  some 
special  reason  to  the  contrary.  Thus,  a  woman  shall  not 
be  endowed  of  a  castle  built  for  defence  erf*  die  reahn*:  nor 
of  a  common  without  stint;  for,  as  the  heir  would  then  have 
one  portion  of  this  common,  and  the  widow  another,  and 
both  without  stint,  the  common  would  be  doubly  stocked.  * 
Copyhold  estates  are  also  not  liable  to  dower,  being  only 
estates  at  the  lord's  will ;  unless  by  the  specii^  custom  of  the 
manor,  in  which  case  it  is  usuaUy  called  the  widow's  free 
bench''.  (12)  But,  where  dower  is  allowable,  it  matters  not 
though  the  husband  aliene  the  lands  during  the  coverture ; 
for  he  alienes  them  liable  to  dower  ^ 


Tf  Tlua  doctrine  was  extended  very  &r  sequence  of  which  seisin  hu  widow  had 

by  a  Juiy  in  Wales,  wheie  the  lather  and  a  verdict  for  her  dower.     (Cro.  EUs. 

■m  were  both  hanged  in  one  cart,  but  503.) 

the  son  was  supposed  to  hare  survived        *  Co.  Litt.  31.  3  Lev.  401. 

the  father,  by  appearing  to  struggle        *  Co.  Litt.  32.  I  Jon.  3 1 5. 
longest ;  whereby  he  became  seised  of        ^4  Rep.  33. 
an  estate  in  fee  by  survivorship,  in  con-         ^  Co.  Litt.  33. 


(11)  The  student  may  reasonably  be  puzzled  to  distinguish  between  the 
**  transitory  instant"  of  one  example,  and  the  ^  single  moment"  of  the 
other.  In  fact,  the  space  of  time  b  no  essential  ingredient  m  the  case;  it 
IS  the  mlerett  of  the  husband;  in  the  first  example,  the  cognisee  of  the 
fine  takes  absolutely  no  interest  at  all  by  the  grant,  he  is,  to  use  the  expres- 
sion of  the  text,  (p.  364.)  a  mere  instrument  or  conduit-pipe  to  carry  an 
estate  to  the  cognisor,  or  it  may  be  to  a  stranger;  he  is  umply  to  perform 
a  contract  made  by  himself  with  the  cognisor,  or  between  the  cogilisor 
and  a  stranger.  Upon  this  ground  it  is,  I  conceive^  that  the  wiie  would 
not  be  dowable.  In  the  second  example,  die  land  u  supposed  to  be  abid- 
ing in  the  husband  as  his  own. 

(IS)  And  as  she  is  only  dowable  by  custom,  custom  regulates  entirely 
the  extent  and  nature  of  her  dower ;  it  may  be  a  fourth,  a  third,  a  moiety j 
or  the  whole  of  the  land.  It  may  be  a  portion  only  of  the  rent ;  it  may  last 
during  widowhood,. chaste  widowhood,  or  for  life.  One  very  prevailing 
rule  is,  that  it  attaches  only  on  the  kinds.of  ivhich  the  husband  dki  seisedi 
Se«  Seriven  on  Copyholds,  86,  &c. 
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■  3.  Next^  as  tb  the  manner  in  which  a  woman  is  to  be 
i^iidbwed.  There  areuow  subsisting,  four  species  of  dower; 
the  fifth,  mentioned  by  Littleton  .^  ^  A  P^^  beUe^  Iiaving 
been  abolished  together  with  the  military  tenures,  of  which 
it  was  a'oonsequence.  (IS)  •  1.  Dower  by  thecomrhon  Utw;  or 
diai  which  is  before  described.  2.  Dower  by  particular  cus^ 
tarn  ^ ;  as  that  the  wife  should  have  half  the  husband's  lands, 
or  in  some  places  the  whole,  and  in  some  only  a  quarter. 
S.  Dower  ad  ostium  eccksiae^z  which  is  where  tenant  in  fee- 
simple  of  full  age,  openly  at  the  church  door,  wher^  iill  mar-  [  iss 
riages  were  formerly  celebrated,  after  affiance  made  and.  (sir 
Ecbvard  Coke  in  his  translation  of  Littleton,  adds)  tro|ii 
frf%hied  between  diem,  doth  endow  his  wife  with  the  whole, 
pr  such  quantity  as  he  shall  please,. of  his  lands ;  at  the  same 
time  specifying  and  ascertaining  the  same;  on  which  the 
wife^  after  her  husband's  death,  may  enter  without  &rther 
ceremony.  4.  Dower  ex  assensu  pcUris^;.  which*' is  only  a 
species  of  dower^o^  ostium  ecdesiae^  made  when  the  husband's 
father  is  alive,  and  the  son  [and  heir  apparent]  by  his  consent, 
expressly  given,  endows  his  wife  with  parcel  of  his  father's 
lands.  (14)     In  either  of  these  cases,  they  must  (to  prevent 

<*  Co.  litt.  (48,  49.  f  Ihid.  §  39. 

«  Litt  §37.  »  Ibid,  $40. 


(13)  The  dower  de  la  plus  belle  was  shortly  this :  if  a  man  holding  lands 
in  cbiyahy  and  in  socage  died  leaving  a  widow,  and  an  heir  under  fourteen, 
the  lord  was  entitled  to  the  custodj^  of  the  lands  holden  in  chivalry,  and 
the  widow,  as  mother,  of  the  lands  in  socage ;  but  as  she  would  have  to 
account  for  the  profits  of  the  lands  so  held  by  her,  there  was  no  provision 
(or  herself  by  way  of  dower.  If  then  she  brought  a  writ  of  dower  against 
the  lord,  to  be  endowed  firom  the  lands  holdei|.by  him,  he. might  plead  aU 
these  &cts,  and  pray  that  she  might  be  adjudged  to  endow  herself  of  the 
Jmreti  of  the  lands  held  by  her  as  guardian.  And  if  judgment  to  that  effect 
was  given,  the  chivalry  lands  during  th^  wardship  wertf  quit  of  dower,  and 
she,  in  the  presence,  of  her  noghbouis,  (perhaps  a  jury,)  endowed  herself 
hy  metes  and  bounds  of  the  fairest  part  of  the  socage  lands,  to  the  value 
of  a  third  part  of  the  whole  of  both  tenements. 

'  This  dower  may  be  considered  as'another  of  the  feudal  hardships,  wld^ 
rdieved  the  lord  in  chivalry  of  his  share  of  a  burthen  commonly  incident 
to  all  lands,  and  threw  it  unfairly  upon  the  socage  lands ;  in  other  words; 
upon  the  ward. 

(14)  The  son  ought  to  specify  and  ascertain  the  lands,  and  by  reason 
of  that  the  wife  may  in  this  case  also,  enter  on  them  after  his  death  with* 
out  fiurther  ceremony. 
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frauds)  be  nmi^^  in  fade  ecdesiae  et  ad  astmm  "eccksiae ;  mon 
emm  valadfaeUi  in  leeto  mortaliy  nee  in  tameroy  end.  aUbi.M 
cbmdestinajuerint  eonpigia. 

It  is  curioos  to  observe  the  serenl  rerohitions  which  the 

doctrine  of  dower  has  undergone,  since  its  introduction  into 

England.    It  seems  first  to  have  been  of  the  mtnia  of  iht 

dower  in  gavelkind  before  mentioned^,  vtx.  a  moiety  oi  the 

husband's  lands,  but  forfeitable  by  ilicontinency  or  a  second 

marriage.     By  the  famous  charter  of  Henry  I.^  this  condition 

of  widowhood  and  chastity  waa  only  required  in  case  the 

husband  left  any  issue  * :  and  afterwards  we  hear  no  more  of 

itr    Under  Hemy  the  second,  aooocding  to  GhnvilS  the 

dower  ad  tfsihm^  ecdeiiae  y99ts.ihe,mo6tvuaul  qpedes  of  dower; 

and  here,  as  well  as  in  Normahdy  \  it  wis  binding  iq^athe 

wife,  if  by  her  consented  to  a*  the  time  of  marriage;.  Nei|&er, 

hi  those  days  of  feodal  rigour,  was  the  hnsband  allowed  to 

endow  her  ad  ostium  ecdesiae  with  more  than  the  third  part 

of  the  lands  whereof  he  was  theci  seised,  though  he  might 

endow  her  with  less ;  lest  by  siich  liberal  endowments  the 

lord  should  be  defrauded  of  his  wardships  and  other  feodal 

profits  "'•     But  if  no  specific  dotation  was  made  at  the  church 

I  ^^  J  porch,  then  she  was  endowed  by  the  common  law  of  the  third 

part  (which  was  called  her  dos  rationabilis)  of  such  lands  and 

tenements  as  the  husband  was  seised  of  at  the  time  of  the 

espousals,  and  no  other ;  imless  he  specially  engaged  before 

the  priest  to  endow  her  of  his  fhture  acquisitions  ^ :  and  ff  the 

husband  had  no  lands,  an  endowment  in  goods,  chattels,  or 

money,  at  the  time  of  espousals,  was  a  bar  of  any  dower  ^  in 

lands  which  he  afterwards  acquired  K    In  king  John's  magna 

*"  Bncton,  /.S.  c.39.  $ 4.  o  OkBT.  I.  6;  c.  8. 

'  Si  mortmo  wo  tutor  ^fus  remmuerii  p  Whan   qpcekd  endowmaiti  wew 

ei  tme  UBemfierii,  (UMemmiamkabeiks  mad*  mi  ottimm  aeckmaet  tbe  hufbtad 

—  ft  vero  ttfor  ciifii  Hberii  r$m*n$enii  aAw  aftaoop  made»  and  Ovtfa  pH^ktad, 

doiem  quiikm  kabM,  dum  corpm$  smm  ua^ti^d0dai»wi&  wbatqpaeiie  ladda 

U0Mme iervtwerU,  {CarL  fim. L  A,D.  l^  f  iiH  to  epdowhiaiilfc,  {gutddo- 

1001.     latrod.  to  great  charter^  etUu  tgm  0fm  de  UH  mtmrm  emm  ptrtmen- 


Onn.  pag.  iv.)  tm,  4«.  Bead,  mu)  and  theiefiiK  in 

k  1,6.  c.  1.&3.  the  old  York  ritual  (Sdd.  ITx.  JE^./.2. 

1  Gr.  CimUum,  c  101.  c.  27.)  tfaeie  ii,  at  this  part  of  the  ma- 

»  Bract.  1,2,  c.  39.  §  6.  trimoDial  aenrioe,  the  foUowing  rubric ; 

°  De  ^iietfu  tm,  ( Glan.i&.)—  de  ter-  *'  iaeerdoi  huhrogel  dotem  mulieru :  ei, 

rUperquitUisei  j)erfuirendu.  (Bract,  ib.)  **  d  terra  ei  in  dotem  detur^  tunc  dioaiur 
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airte»  Bad  the  fiist  ciiartar  of  Heniy  IILs  no  meotro 

of  any  alteratioa  of  the  oommoii  laW|.ui  respectof  the  land* 

subj^  to  dower :  but  in  those  of  1217>  and  12S4^  it  is  par* 

ticularly  provided,  that  a  widow  shall  be  entitled  for  hear 

dower  to  the  third  part  of  all  such  lands  as  the  husband  had 

held  in  his  life-time':  yet  in  case  of  a  q^edfic  endowment  of 

less  ad  ostium  ecdesiae^  the  widow  had  still  no  power  to  waive 

it  after  her  husband's  death.     And  this  continued  to  be 

law,  during  the  reigns  of  Henry  III.  and  Edward  1/    Iq 

HeiurylV.'s  time  it  was  denied  to  be  law,  that  a  woman  can 

be  endowed  of  her  husband's  goods  and  chattds  * :  anii  under 

EdwaidIV,,  litdetom  lays  it  down  expresslyt  th^C  awoman 

may  be  endowed  ad  ostium  ecdesiae  with  more  ikun  a  Airi  [  1S6  3 

part";  and  shall  have  her  election,  after  her  husband's  deatl^ 

to  accept  such  dower  or  refiise  it,  and  betake  hersetf*  to  her 

dower  at  common  law^.    Which  state  of  uncertain^  was 

probaUy  the  reason,  that  these  specific  dowors,  ad  ottimm 

ecdesiae  and  ex  assensu  patrisj  have  since  fallen  into  total 

disuse* 

I  FSocsKS,  therefore^  to  consider  the  method  of  endpwQient 
or  assigning  dower,  by  the  common  law,  which  is  qomt  the 
only  usual  species.  By  the  old  law,  grounded  on  the  feodal 
exactions,  a  woman  could  not  be  endowed  without  a  fine  paid 
to  the  lord:  neidier  could  9he  nuursy  again  without  his 
licence ;  lest  she  should  contract  hersdi^  and  so  convey  part 

** pmkma  i$t§,  i^.**    Wlm  tbe  wife  ltl|f«l«iaiag  tbblMtezprasaioniaoHr 

was  flodowadgenetally  (lilt  ^idttiiorvM  modem  Ikmjprj  if  of  any  nwning  <t 

MOW  doUwent  m  gmera&t  tU  omnibmf^  all*  an  noir  icfer  only  to  the  right  of 

teniM  ettengmttUiti  Bnct.  lift.)  the  hns*  maintenaottf  wUcfa  ahe  aoquirea  during 

band  aeama'to  have  aaid*  "  with  all  my  ooTerturei  oat  of  her  husband's  persoo- 

lands  and  tcnementa  I  thee  endow ;"  alty. 

and  then  they  ail  beovne  liable  to  her  i  ji,D.  1216.  c.7.  e£i.  Oanm. 

dower.     When  he  endowed  her  widi  ''  Astignettirautemeiprodoie  svater' 

personalty  only^  he  used  to  say,  ^  whh  tia  pan  ioHut  ierrae  fnoHtf  Mt  quae  ma 

*<  all  my  woridly  gDddsV(or,  as  the  S»-  Juit  in  vita  ma,  nid  de  ntktori  daUtta 

'■lisbOfy  ritual    has  h^    vfUh  alt  my  fiieriiadotiksmeedetio6.  e,7^  (iBitf.) 

**woridfyckattei)ltbt^ndow;**  which  *  BrackuMji^     BKMoiH  clOt, 

entitled  Oe  wift  W  her  thirds,  or  |Nirf  102.     FtoL  I^r5i  e.Sa  |11»1S. 

roiioiaftilif^df  his  personal  eatate,  which  ^  ATAmkflMll,  I4» 

is  provided  for  by  magna  earta,  cop.  99.  «  $  S9*  F«N«Bi  1*50. 

and  wiU  be  Aitber  traced  of  in  the  "^  §  41. 
condudmgd^piarof  adibook;  tlMiugh 
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of  the  feud,  to  the  lord^  enemy  \  This  licence  the  lords  took 
eare  to  be  weU  paid  for ;  and,  as  it  seems,  would  sometimes 
force  the  dowi^r  to  a  second  marriage,  in  order  to  gain  the 
fine.  But,  to  remedy  these  oppressions,  it  was  provided,  first 
by  the  charter  of  Henry  I.^  and  afterwards  by  magna  carta  % 
that  the  widow  shall  pay  nothing  for  hejr  marriage  ^15),  nor 

«  Mirr.  c.l.  §3.  •  ocrp.7. 


h^Ai 


(15)  The  expression  in  Magnii  Oota  b  Vidua  poH  mortem  mariH  nd 
UtdiM  et  tme  difficuUiOte  oKqud  htAeat  mtarHoffum  natm^  el  hmredttatem 
emam^  ntc  akqmd  de^  pro,  dote  ncd,  nee  pro  mariiagio  suo^  vel  pro  htereditaie 
UI&  habendi^  quam  h^eredUatem  maritui  mtcf,  et  ipm  tetmenmt  nmvl.die 
oiit^  (pftttf  mariti  suL  Lord  Coke,  as  well  as  the  author,  translates  mart- 
iofftim  marriage :  "  Widowes  arie  presently  after  the  decease  of  their  hus- 
bands without  any  difficulty  to  have  their  marriage^(that  is  to  marrie  where 
they  will  without  any  licence  or  assent  of  thdr  lorvfe./'  2  Inst.  16.  I  can- 
•90t  however  but  thin)^  that  thu  interpretation  is  wrong.  I  am  not  aware 
that  mariiagium  ever  ngnifies  marriage  in  the  present  popular  acceptation 
of  the  term ;  Spelman  gives  it  two  meanings,  he  says,  it  is  that  portion  or 
estate  which  is  given  to  a  husband  with  a  ydfe,  or  that  which  a  w&rd  pays 
to  his  lord  for  leave  to  marry ;  by  the  first  I  take  him  to  mean  an  estate 
Ngiven  in  frank  marriage^  by  the  latter,  what  in  speaking  of  the  inddents  of 
.tenure  by  knight-service,  die  author,  at  p.  70.  calls  **  marriage,  marUagfumt 
as  contradistinguished  fron\  niiifrtiiioiitiiiii."  But  even  if  maritagium  would 
bear  the  meaning  given  to  it  by  Lord  Coke  and  the  author,  the  context 
seems  to  make  it  obvious  that  such  cannot  be  the  right  interpretation  in 
this  place.  It  is  dear  that  the  object  of  this  part  of  Magna  Carta  is  to  pro- 
vide, for  the  widow's  maintenance  and  enjoyment  of  her  rights  as  tuck  im- 
mediately after  the  death  of  her  husband ;  and  with  minute  care  it  specifies 
the  three  dasses  of  property  to  which  she  might  be  entitled :  these  were, 
1st,  her  lands  in  frank  marriage,  maritagium  g  Sd,  lands  of  her  own  inherit- 
-ance,  haireditas  iua;  3d,  her  dower,  dot.  After  the  general  directions  as 
to  all  three,  which  I  have  cited,  it  goe>  on  more  particulariy  to  provide  for 
the  due  asagnment  of  her  dower  within  forty  days,  for  her  residence  in  the 
capital  mansion  during  those  forty  days,  and  for  the  quantity  of  land  to 
which  as  dowager  she  is  entitled.  It  is  obvious  that  these  provinons  were 
necessary  as  to  dower,  but  not  as  to  the  two  former  kinds  of  estate. 

Having  thus  provided  for  her  maintenance  as  widow,  the  same  dause  in 
the  end,  goes  on  to  protect  her  against  being  compelled  to  a  second  mar- 
riage: Nulla  vidua  dittringatur  ad  te  maritaudum  dum  moere  voluerit  tine 
marito,  ita  tamen  quod  tecuriiatemfadet^  quod  te  wm  mmftabU  tine  attentu 
nottro  ti  de  nobit  tenuerit.  vel  tine  attentu  domim  tui  d  &  oMo  tenuerii.  It 
is  remarkable  therefore,*  that  Lord  Coke  should  say  that  they  were  to 
marry  where  they  would  without  any  license  or  assent  of  thdr  lords.  He 
indeed  admits,  in  his  comment  on  this  dauie^  that  the  widow  of  a  chivphy 

18  tenant. 


Ch.  8.    •  .  i)F  THINGS.  1» 

shall  be  distrained  to  marry  afiresb,  if  she.  chooses,  tolivei 
without  a  husband ;  but  shall  not  however  marry  against  the 
consent  of  the  lord ;  and  farther,  that  nothing  shall  be  taken 
for  assignment  of  the  widow's  dower,  bat  that  she  shall 
remain  iii  her  husband's  capital  maQsicm4icmse  for  forty  days 
after  his  death,  during  which  time  her  dower  shall  be  assigned. 
lliese  fostj  days  are  call^  the  widow's  quarerUine,  a  term< 
itoade  use  of  in  law  to  signify  the  number  of  forty  days,  whe- 
ther Implied  to  this  occasion,  or  any  other*.  The  particular 
lands,  to  be  held  in  dower,  must  be  assigned  ^  by  the  heir  of 
the  httsband,  or  his  guardian;  not  only  for  the  sake  of 
notoriety,  but  also  to  entitle  the  lord  of  the  fee  to  demand  his 
services  of  the  heir,  in  respect  of  the  land^  so  holden.  For 
the  heir  by  this  entry  becomes  tenant  thereof  to  the  lord,  and  [  136  ] 
the  widow  is  immolate  tenant  to  the  heir,  by  a  kind  of  sub- 
infeudation, or  under-tenancy  completed  by  this  investiture  or 
assignment;  which  tenure  may  still  be  created,  notwithstand- 
ing the  statute  of  quia  emptoresj  because  the  heir  parts  not 
with  the  fee-simple,  but  only  with  an  estate  for  life.  If  the 
heir  or  his  guardian  do  not  assign  her  dower  within  the  term 
of  quarantine,  or  do  assign  it  unfairly,  she  has  her  remedy  at 
law,  and  the  sheriff  is  appointed  to  assign  it^.  Or  if  the  heir 
(being  under  age)  or  his  guardian  assign  more  than  she  ought 
-to  have,  it  may  be  afterwards  remedied  by  writ  of  admeasure^ 
ment  of  dower  ^.  If  the  thing  of  which  she  is  endowed  be 
divisible,  her  dower  must  be  set  out  by  metes  and  bounds ; 
but  if  it  be  indivisible,  she  must  be  endowed  specially ;  as  of 
the  third  presentation  to  a  church,  the  third  toll-dish  of  a 

*  It  ngnifies,  10  jMrticukr,  the  forty  ^  Ck>.  Litt.34,  35. 
days,  whidipencmscoming from  infected  <  Co.  LHt.  34,35. 
countries  are  obliged  to  wait,  before  they        ^  F.N.B.  148.  Finch.  L.  814.  SCat^ 

are  permitted  to  land  in  England.  Westm.  2.     13  Edw.I.  c.7. 


tenant  in  chief,  i>aid  a  year's  value  of  her  dower  if  she  married  without  the 
king's  license;  but  says^  that  in  other  cases  the  statute  was  to  be  under- 
stood to  apply  only  where  a  license  was  due  by  custom,  prescription,  or 
special  tenure.  -  For  this,  however,  he  only  refers  to  Litt.  a»  174.  and  his 
commentary  on  it,  neither  of  which  is  to  the  purpose. 

Upon  the  whole  it  seems  clear  that  Magna  Carta  does  not  provide  that 
widows  were  not  to  pay  for  leave  to  contract  a  second  marriage:  but  on. 
the  contrary,  by  maldng  the  lord's  assent  necessary,  in  efiect  put  it  in  his 
power  to  exact  a  payment. 
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mill,  the  third  part  of  the  profits  of  an  office^  the  diird  Aeaf 
of  tithe,  and  the  like  ^ 

Upon  preconcerted  marriages,  and  in  estates  (^considerable 
consequence,  tenancy  in  dower  happen^  very  seldom :  for  the 
claim  of  the  wife  to  her  dower  at  the  common  law  diffusing 
itself  so  extensively,  it  became  a  great  clog  to  alienations,  and 
was  otherwise  inconvenient  to  fiunilies.  Wherefore,  since 
the  alteration  of  the  antient  law  respecting  dower  ad  ostium 
ecdesiae^  which  hath  occasioned  the  wtire  disuse  of  that 
q)ecids  c^  dower,  jointures  have  been  introduced  in  their 
stead,  as  a  bar  to  the  claim  ait  common  law.  Which  leada 
me  to  inquire^  lastly, 

4.  How  dower  may  be  barred  or  prevented.  A  widow 
may  be  barred  of  her  dower  not  only  by  elopement,  divorce^ 
being  an  alien,  the  treason  of  her  husbuid,  and  other  disabi* 
Uties  before-mentioned,  but  also  by  detaining  the  title  deeda 
or  evidences  of  the  estate  fix>m  the  heir,  until  she  restorer 
them' :  and,  by  the  statute  of  Gloucester^  if  a  dowager  alienes 
the  land  assigned  her  for  dower,  she  fiirfeits  it  ipsofado^  aqd 
r  137  ]  the  h^  may  recover  it  by  action.  (16)  A  woman  also  may 
be  barred  df  her  dower,  by  Wvying  a  fine^  or  suflering  a 
'    recovery  of  the  lands,  during  h^  coverture\    But  the  mo$t 


•  Co.  Litt..S2.  •  e  Edw;  I.  c7. 

'  IbUL,  S9.  »  F%.  of  feeof.  66, 

(16)  The  alienadon  of  the  estate  by  the  tenant,  in  dower^in  fee,  or  for 
the  life  of  a  stranger,  was  in  itself,  at  common  law,  a  forfeiture  of  the  es- 
tate, and  the  heir  might  immediately  enter;  as  in  the  case  of  such  alien- 
ation by  any  other  tenant  for  life.  See  post,  p,  S74.  The  statute  of 
Gloucester,  c.  7.  was  made  to  remedy  a  dilArait  evil:  if  the  alienee  died 
sdsed,  the  hdr  could  not  enter  on  his  hdr,  and  was  driyen  to  his  writ  of 
entry.  But  the  writ  of  entry  ad  commwnem  iegem  did  not  lie  for  him  so 
long  as  the  dowager  lived;  and  if  he  waited  till  her  death,  then  if  he  was 
har  heir  alto,  which  in  most  cases  he  was»  he  nuii^t  be  banred  for  ever  a# 
nek  by  the  warranty  which«he  had  made  owf4wt  alienation.  Thb  writ, 
therefore,  called  the  writ  m  wu  promo,  was  given  by  the  statute,  and 
might  be  sued  out  immediately,  and  during  the  life  of  the  dowager,  when 
of  course  she  had  no  heir,  and  was  herself  only  aoswccable  on  her  own 
warraaty.  The  statute  si^  the  heir  eU  nm'"tt"y*^  son  recooerie,  whidi 
Lord  Gofce  explains  in  the  Ufe-time  of  the  tenaat  ia  dower.  See  pest, 
Vol.111,  p.  183.  n.  *.    F. N.  B.  305. 207.    s  Inst.009. 
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usual  mediod  of  bttrriug  dowers  is  by  jointures,  as  regulated 
by  the  statute  27  Hen.  VIIL  c.  10. 

A  JOINTURE,  which,  strictly  speaking,  signifies  a  joint  estate, 
Kmited  to  both  husband  and  wife,  but  in  common  accept- 
ation extends  also  to  a  scde  estate,  limited  to  the  wife  only,  is 
thus  defined  by  ur  Edward  Coke';  ^  a  competent  livelihood 
^  of  fireehold  for  the  wife,  of  lands  and  tenements ;  to  take 
^  eflfect,  in  profit  or  possession,  presently  after  the  death  of 
^  ihe  husband,  for  the  life  of  the  wife  at  least.**    This  descrip*' 
tkm  is  firamed  from  the  purview  oflhe  statute  27  Henry  VIII. 
C.10.  before  mentioned ;  commonly  called  the  statute  of  asesi 
of  which  w^  shall  tpeak  fo%  hereafter.    At  present  I  h&yt 
only  to  ofa$erv^  that  before  tlie  maldng  of  Aat  statute,  the 
greatest  part  of  the  hmd  of  Englan^'Was  ^smivi^od^  use^) 
the  property  or  possession  of  the  sdl  being  vested  in  dfte  ^um, 
and  the  use  or  profits  thereof  in  another ;  whose  directions^ 
with  regard  to  the  disposition  thereof,  the  former  was  in  cofH 
science  obliged  to  follow,  and  mig^  be  compiled  fay  a  couit 
of  equity  to  observe.     Now,  though  a  husband  had  the  use  of 
lands  in  absolute  feensimple,  yet  the  wife  was  not  entitled  to 
any  dower  therdin ;  he  not  being  seised  tfiereof :  wherefiMre  it 
became  usual^  on  marnagey^^to  settle  by  express  deed  some 
special  estate  to  the  use  of  the  husband  and  his  wife,  for  their 
lives,  in  joint-tenancy,  or  jointure;  which  settlement  would  be 
a  provision  for  the  wife  in  case  she  survived  her  husband*    Ai 
length  the  statute  of  naes  ordained,  that  such  as  had  the  use 
of  lands  should,  to  all  intents  and  purposes,  be  reputed  and 
taken  to  be  absolutdy  msed  and  possessed  of  the  soil  itself. 
In  oonsequeice  of  which  legal  seisin,  all  wives  woold  havii 
become  ^wable  of  such  lands  as  were  held  to  the  use  of  thdr 
husbands,  and  also  entitled  at  the  same  time  to  any  spedal 
lands  that  might  be  aetded  in  jointure :  had  not  the  sam/e 
statute  provided,  that  upon  making  sudi  an  estate  in  joitttnite 
tb  the  wife  before  marriage,  she  shall  be  for  ever  precluded   [  ^^^  3 
from  her  dower^  (17)     But  then  these  four  requisites  must 

*  1  Iiift.d6.  ^  4Bfip.l«3. 

(If)  There  were  more  fesaqtu  than  <m^  Ibr  fids  tuxorSbg  to  tl|^  div 
camitmictti  of  &e  settlement  htk^gtas^theSaeoTBftetmankgefCrht^ 
or  after  the  faa^baMfs  death.  They  weieeliiiiffide&tlyftrict  and  technical; 

bnt 
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be  punctually  observed :  1 .  The  jointure  mti<;t  [be  limited  to] 
take  efiect  immediately  on  the  death  of  the  husband.  2.  It 
must  be  for  her  own  life  at  least,  and  not  pur  outer  vie^  or  for 
any  term  of  years,  or  other  smaller  estate*  3.  It  must  be 
made  to  herself  and  no  other  m  trust  fiyr  her.  4.  It  must  be 
made,  and  so  in  the  deed  particularly  expressed  to  be,  in. 
satisfaction  of  her  whole  dower,  and  not  of  any  particular 
part  of  it.  If  the  jointure  be  made  to  her  after  marriage,  she 
iias  her  election  after  her  husband's  death,  as  in  dower 
ad  ostium  ecclesiae^  and  may  either  accept  it,  or  refuse  it  and 
betake  herself  to  her  dower  at  common  law ;  for  she  wais  not 
capable  of  consenting  to  it  during  coverture.  And  if,  by  any 
fraud  or  accident,  a  jointure  made  before  marriage  proves  to 
be  on  a  bad  title^  and  the  jointress  is  evicted,  or  turned  out  of 
possession,  she  shall  then  (by  the  provisions  of  the  same  statute) 
have  her  dower  pro  tanto  at  the  common  law  '.(18) 

I  Theae  aettlements,  prerious  to  mar-  "  honit,  aesHmatione  /acta,  cum  doiiius 

tkge,  seem  to  have  been  in  use  among  ^  amtmunicttnt,    Ht^us  omnit  pecuniae 

the  antient  Germans,  and  their  kindred  **  cot^junctim  ratio  habetur,  frudtuque 

nation  the  GauU.     Of  the  former  Tad-  *'  tervantur.  ,  Uter  eorum  vUa  tuperavUy 

tus  gives  us  this  account.     ^'Dotemmm  **  ad  eum  pars  utrhuqtte  cum  Jrtictibus 

'*  uxormaritOf  $ed  toon  maritut  offert ;  "  tuperiorum  temporum pervenit*"  The 

**  intenunt  parentet  et  propmquiy  et  mu-  dauphin's  commentator  on  Cesar  aup- 

'*  nera  probant.**  (de  mar.  Germ,  c.  18. )  poses  that  this  Gaulish  custom  was  the 

And  C^Bsar  {de  bdlo  GalUco,  L€»  c.  18.)  ground  of  the  new  regulations  made  by; 

has  given  us  the  terms  of  a  marriage  Justinian  (iVotf.97.)  irith  regard  to  the 

settlement  among  the  Gaub,  as  nicely  provision  for  widows  among  the  Ro- 

calculated  as   any    modem   jointure,  mans ;  but  surely  there  is  as  much  rea- 

**  Firt,  guantas  pecuims  ab  uxoribta  do-  son  to  suppose,  tiiat  it  gave  the  hint  for 

**  tis  nomme  acceperuntf  tantas  ex  nut .  our  statutable  jointures. 


but  one  general  reason  applied  to  all  the  cases,  which  it  will  be  enough  to 
state ;  it  was  this,  that  '*  a  right  or  title  whicfi  any  one  has  to  any  lands  or 
tenements,  of  any  estate  of  inheritance,  or  freehold,  cannot  be  barred  by 
acceptance  of  any  manner  of  collateral  sads&ction  or  recompence."  This 
was  a  strict  rule,  and  the  example  which  Lord  Coke  puts,  shows  that  it  was 
not  confined  to  dower.  ^  As  if,'*  says  he,  **  A  disseises  B  tenant  for  life'or 
in  fee  of  the  manor  of  Dale,  and  afterwards  givetf  the  manor  of  Sale  to  B 
and  his  heirs  in  full  satisfaction  of  all  his  rights  and  actions  which  he  has  in 
or  for  the  manor  of  Dale,  wldch  B  accept*^  yet  B  may  enter  into  the  manor 
of  Dale,  or  recover  it  in  any  real  action.  See  Vernon's  case,  4  Rep.  1.  &c. 
(18)  As  to  the  1  St  requisite,  I  have  ventured  to  insert  two  or  three 
words  in  the  text,  because  Lord  Coke,  from  whom  the  passage  is  taken, 
(Co.  Litt.  56.)  is  express  that  it  b  not  enough,  that  in  foct  and  by  accident 
the  jointure  takes  cfiect  immediately  on  the  death  of  the  husband,  as  if  an 

interposed 
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There  are  some  advantages  attending  tenants  in  dower 
that  do  not  extend  to  jointresses ;  and  so  vice  versa^  jointresses 
are  in  some  respects  more  privileged  than  tenants  in  dower. 
Tenant  in  dower  by  the  old  common  law  is  subject  to  no  tolls 
or  taxes;  and  hers  is  almost  the  only  estate  on  which,  when 
derived  from  (he  king's  debtor,  the  king  cannot  distrein  for 
his  debt ;  if  contracted  during  the  covertuise  *"•  But,  on  the 
other  hand,  a  widow  may  enter  at  once,  without  any  formal 
process,  on  her  jointure  land ;  as  she  also  might  have  done 
on,  dower  €td  ostium  ecclesiae,  which  jointure  in  many  points 
resembles ;  and  the  resemblance  was  still  greater,  while  that 
species  of  dower  continued  in  its  primitive  state :  whereas  no 
small  trouble,  and  a  very  tedious  method  of  proceeding,  is 
necessary  to  compel  a  legal  assignment  of  dower".  And) 
what  is  more,  though  dower  be  forfeited  by  the  treason  of  the 
husband,  yet  lands  settled  in  jointure  remain  iinimpeached 
to  the  widow  °.  Wherefore  sir  Edward  Coke  very  justly 
gives  it  the  preference,  as  beiiig  more  sure  and  safe  to 
widow,  tWn.^ven  dower  ad  ostium  ecclesiacj  the  most  eligible 
species  of  any. 

»  Ctf.  LItt.  31.  a.     F.N.B.150.  075^37. 

°  Co.Litt.36. 


interposed  remainder-man  for  life  should  die  before  the  husband;  but  thai 
the  limitation  of  the  deed  must  be  to  the  wife  immediately  after  the 
husband's  death;  where  the  estate  is  not  joint  As  to  the  3d,  though 
the  position  is  true  at  law,  yei  it  is  now  settled  that  a  trust  estate 
being  equally  certain  ajnd  beneficial  as  a  legal  estate,  is  a  good  equitable 
jointure  to  bar  dower.  (Hargrave's  Note,  226.  Go.  Litt.  36.)  As  to  the 
4th,  Lord  Coke  says  it  must  either  be  expresseid,  or  averred  to  be  so ;  and 
in  4  Rep.  3.  it  is  laid  down,  that  it  need  not  be  expressed,  but  may  be 
averred  to  be,  &c. ;  that  is,  the  deed  being  pleaded,  and  being  silent  as 
to  its  object,  or  stating  One  not  inconsistent  with  this,  this  may  be  stated 
and  averred  supplementally  to  hate  been  the  object,  or  part  of  the  ob- 
ject. .  *  . 
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CHAPTER   THE  NINTH. 


OF  ESTATES  LESS  than  FREEHOLD. 


#^F  estates  that  are  less  than  freehold,  there  are  three 
sorts :  1.  Estates  £v  years :  2.  Estates  at  will :  3.  Estates 
by  suflferance. 

^  I..  An  estate  for  years  is  a  contract  finr  die  possession  pC 
tloads  or  tenements,  for  some  determinate  period ;  and  it  takes 
place  where  a  man  letteth  them  to  another  foi:  the  tenn  of  a 
certaui  number  of  years,  agreed  upon  between  the  lessor  and 
the  lessee",  and  th6  ksdee  ente#B  thereon^  If  the  lease  be 
but  for  half  a  year  or  a  quarter,  or  any  less  time,  this  lessee 
is  respected  as  a  tenant  for  years,  and  is  styled  so  in  some 
legal  prooeedingB';  a  year  bemg  the  shortest  term  which  the 
law  in  this  case  t^ces  notice  of".  And  this  may,  not  impro- 
perly, lead  us  into  a  short  digression^  concerning  the  division 
and  calculation  of  time  by  the  English  law. 

•  •  •  • 

Th£  Space  of  s  year  is  a  determinate  and  wd[i4aiowi[i  period, 

consisting  commonly  of  S65  days ;  for,  though  in  bissextile  or 

leap-years  it  consists  properly  of  866^  yet  by  the  statute 

]  31  Hen*  III.  the  mcreiripg  day  in  the  leap-year,  together 

with  the  preceding  day,  shall  be  accounted  for  one  day 


*  We  may  here  remerky  onoe  for  all,  is  made :  tbe  donor  ia  one  that  givetfa 

that  the  tenninatioii  of  **  —or"  and  huida  in  tail;  the  donee  ia  he  who  re- 

'*— ee**  rihtaiiiy  in  law,  the  one  an  cei^ethit;  he  that  gianteth  a  leaae  ia 

active,  the  oflMr  a  yawlie  iignifiration ;  denominated  the  lenor;  and  he  to  whom 

the  fbnntr  imuU J  denoting  Ae  doer  of  it  ia  gnmted  the  kwew,     (lilt.  §57.) 
any  act,  the  latter  him  to  whom  it  is        »  /Mf.  58. 
done.     Tbe  feoflbr  is  he  that  maketfa  a        <  Ibid.  67. 
fbofflMnt;  the  fcofibe  u  be  to  whom  it 

14 
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That  of  a  mcMith  is  more  ambiguous :  there  being,  in  common 
use,  two  ways  of  calculating  months ;  eitiier  as  lunar,  con- 
sisting of  twenty*eight  days,  the  supposed  revolution  of  the 
moon,  thirteen  of  which  make  a  year :  or,  as  calendar  months 
of  unequal  lengths,  according  to  the  Jqlian  division  in  oiir 
common  ahnauacks,  commencing  at  the  calends  of  each 
mouth,  whereof  in  a  year  there  are  only  twelve.  A  month  in 
law  is  a  lunar  month,  or  twenty-eight  days,  unless  otherwise 
expressed ;  not  only  because  it  is  always  one  uniform  period, 
bat  because  it  falls  naturally  into  a  quarterly  division  by 
wedbs.  Therefore  a  lease  for  ^*  twelve  months"  is  only  for 
forty^pdght  weeks ;  but  if  it  be  for  ^<  a  twelvemonth"  in  the 
singular  number,  it  is  good  for  the  whole  year  \  For  herein 
the  law  recedes  from  its  usual  calculation}  because  the  am- 
biguity between  the  two  methods  of  computation  ceases ;  it 
b&ng  geuerally  undeivtood  that  by  the  space  of  time  called 
ibii%  in  the  atugular  number,  a  twelvemonth,  is  meant  the  whole 
year^  coasisttng  of  one  aolar  revolution.  {I)  In  the  space ^i 
A  day  idl  the  twenty-four  hours  are  usually  reckoned,  the  )aw 
jgenel^jr  rcgecting  all  fractions  of  a  day,  in  order  to  avoid 
diapatjd^\  Therefer^  if  I  am  bouiul'  to  pay  iBoney  on  any 
certain  day,  I  ^dUschaiqge  the  obligation  if  I  pay  it  before  twelve 
oVlock  at  ni^t ;  after  which  the  following  day  commences. 
But  to  leturn  to  estates  for  years. 

Thbse  estates  were  origin^dly  granted  to  mere  farmers  or 
husbandmen,  who  every  year  rendered  some  equivalent  in 
nouey,  provisions,  or  other  rent,  to  the  lessojns  or  landlords : 
bul,  .in  order  to  encourage  them  to  manure  and  cultivate  the 
ground,  they  had  a  permanent  interest  (granted  them,  not 
4eiMiniQable  at  the  will  of  the  lord.    And  yet  their  possession 

*  6  Rep.  61.  «  Co.LiU.  135. 


(i)  K  it  flkottld  appear  clearly  in  a  statute  rdiat  calendar  months  were 
intended)  the  word  **  month"  would  be  so  understood.  Lacon  v.  Hooper, 
2T.R.SS4.  On  this  prindple  partly,  and  partly  because  in  a  matter  re- 
lating to  the  church  the  canonical  computation  ought  to  be  adopted,  the 
six  months,  which  make  a  presentation  lapse,  are  held  to  be  calendar 
months.  (See  post,  276,  &  6  Rep.  61.)  The  adoption  of  the  law  merchant 
makes  anodker  exception  in  the  case  of  bills  of  exchange  and  prDmisscM7 
notes. 

VOL.  II.  M 


141  THE  RIGHTS  Book  II. 

was  esteemed  of  so  little  consequence,  that  they  were  rather 
considered  as  the  bailiffs  or  servants  of  the  lord,  who  were  to 
C  1*2  ]  receive  and  account  for  the  profits  at  a  settled  price,  than  as 
having  any  property  of  their  own.  And  therefore  they  were 
not  allowed  to  have  a  freehold  estate :  but  their  interest  (such 
as  it  was)  vested  after  their  deaths  in  their  executors,  who 
were  to  make  up  the  accounts  of  their  testator  with  the  lord, 
and  his  other  creditors,  and  were  entided  to  the  stock  upon 
the  farm.  The  lessee's  estate  might  also,  by  the  antient  law, 
be  at  any  time  defeated  by  a  common  recovery  suffered  by 
the  tenant  of  the  freehold  ^  which  annihilated  all  leases  for 
years  then  subsisting,  unless  afterwards  renewed  by  the  re- 
coveror,  whose  title  was  supposed  superior  to  his  by  whom 
those  leases  were  granted. 

While  estates  for  years  were  thus  precarious,  it  is  no  won- 
der that  they  were  usually  very  short,  like  our  modem  leases 
upon  rack  rent ;  and  indeed  we  are  told  ^  that  by  the  antient 
law  no  leases  for  more  than  forty  years  were  allowable, 
because  any  longer  possession  (especially  when  given  without 
any  Uvery  declaring  the  nature  and  duration  of  the  estate) 
might  tend  to  defeat  the  inheritance.  Yet  this  law,  if  ever  it 
existed,  was  soon  antiquat^ ;  for  we  may  observe  in  Madox's 
collection  of  antient  instruments,  some  leases  for  years  of  a 
pretty  early  date,  which  considerably  exceed  that  period**: 
and  long  terms,  for  three  hundred  years  or  a  thousand,  were 
certainly  in  use  in  the  time  of  Edward  III.^  and  probably  of 
Edward  I.  ^  But  certainly,  when  by  the  statute  21  Hen.  VIII. 
c.  1 5.  the  termor  (that  is,  he  who  is  entitled  to  the  term  of 
years)  was  protected  against  these  fictitious  recoveries,  and 
his  interest  rendered  secure  and  permanent,  long  terms  began 
to  be  more  frequent  than  before  ;  and  were  afterwards  exten- 
sively introduced,  being  found  extremely  convenient  for  family 
settlements  and  mortgages:  continuing  subject)^ however,  to 
the  same  iiiles  of  succession,  and  with  the  same  inferiority  to 

''  Co.  latt.  46.  146.   for  the  like  tenn,  A,  D,  1429. 

e  Mirror,  c.  2.    §27.     Co.  Litt.45,  ....  iWd.  n<».  248. /(rf.  1 48.   for  (ifly 

'46.  years,  7£dw.IV. 

*»  Madox    Formulate  Anglican,   n°.         '  32  Ass.   pi.  6.      Bro.   Abr.  t.  mor- 

SS9.fol.  140.    Demise  for  eighty  years,  dauncestor,  42.  sj)oliati(m,  6. 

21  Ric.II Ibid,  n'^.245.  fol.        "  Stat  of  mortmain,  7  Edw.  I. 
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freeholds,  as  when  they  were  little  better  than  tenancies  at  the  • 
will  of  the  landlord. 

Every  estate  which,  must  expire  at  a  period  certmn  and 
prefixed,  by  whatever  words  created,  is  an  estate  for  years. 
And  therefore  this  estate  is  frequently  called  a  term,  terminus^ 
because  its  duration  or  continuance  is  bounded,  limited,  and 
determined :  for  every  such  estate  must  have  a  certain  ban- 
ning, and  certain  end^  But  id  cerium  est^  quod  cerium  reddi 
poiest:  therefore  if  a  man  make  a  lease  to  another,  .for  so 
many  year^as  J.S.  shall  name,  it  is  a  good  lease  for  years"*; 
for  though  it  is  at  present  uncertain,  yet  when  J.  S.  hath 
named  the  years,  it  is  then  reduced  to  a  certainty.  If  no  day 
of  commencement  is  named  in  the  creation  of  this  estate^  it 
begins  from  the  making,  or  delivery,  of  the  leased  A  lease 
for  so  many  years  as  J.  S.  shall  live,  is  void  from  the  begin- 
ning^ ;  for  it  is  neither  certain,  nor  can  ever  be  red^c^  to  a 
certainty,  during  the  continuance  of  the  lease.  And  the  same 
doctrine  holds,  if  a  parson  make  a  lease  of  his  glebe  for  so 
many  years  as  he  shall  continue  parson  of  Dale;  for  this 
is  still  more  uncertain.  But  a  lease  for  twenty  or  more  years, 
if  J.  S.  shall  so  long  live,  or  if  he  should  so  long  continue 
parson,  is  good  ^:  for  there  is  a  certain  period  fixed,  beyond 
which  it  cannot  last ;  though  it  may  determine  sooiier,  on  the 
death  of  J.  S.  or  his  ceasing  to  be  parson  there. 

We  have  before  remarked,  and  endeavoured  to  assign  the 
reason  of,  the  inferiority  in  which  the  law  places  an  estate  for 
years,  when  compared  with  an  estate  for  life,  or  an  inherit- 
ance: observing  that  an  estate  for  life,  even  if  it  he  pur  outer 
vie^  is  a  freehold ;  but  that  an  estate  for  a  thousand  years  is 
only  a  chattel,  and  reckoned  part  of  the  personal  estate^. 
Hence  it  follows,  that  a  lease  for  years  may  be  made  to  com- 
nKence  infuturo^  though  a  lease  for  life  cannot.  As,  if  I  grant 
lands  to  Titius  to  hold  from  Michaelmas  next  for  twenty 
years,  this  is  good ;  but  to  hold  from  Michaelmas  next  for  the  [  144  ] 
term  of  his  natural  life,  is  void.     For  no  estate  of  fireehold 

>  Co.  Litt.  45.  °  Co.  Litt  45. 

«  6  Rep.  35.  »*  /Wtf. 

"  Cc'Litt.  4G.  *»  Ihxd,  46. 
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can  commence  injnhiro;  because  it  cannot  be  craAed  at 
common  law  without  livery  of  seisin,  or  corporal  (tetsesnon 
of  the  land;  and  corporal  possession  cannot  be  given  of  an 
estate  now,  which  is  not  to  commence  now,  but  hereafter  ^ 
And,  because  no  livery  of  seisin  is  necessary  to  a  lease  for 
years,  such  lessee  is  not  said  to  be  seised^  or  to  hate  true  I^al 
seisin  of  the  lands.  Nor  indeed  does  the  bare  lease  vest  any 
estate  in  the  lessee ;  but  only  gives  him  a  right  of  entry  on 
the  tenetiient,*which  tight  is  called  his  interest  in  the  term^  or 
ifUeresse  termini :  but  when  he  has  actually  so  entered,  and 
thereby  accepted  the  grant,  the  estate  is  then,  and  not  before, 
vested  in  him,  and  he  is  possessed,  tM  properly  of  the  land, 
but  of  the  term  of  years* ;  die  possessioii  or  sdsin  of  the  land 
remaining  stOl  in  him  who  hath  the  ireehold.  (2)  Thus  the 
word,  ferfnj  does  not  m^:^ly  signify  the  time  specified  in  the 
lease,  but  the  estate  also  and  interest  that  passes  by  that 
lease ;  and  therefore  the  term  may  expire,  during  the  con- 
tinuance of  the  time;  as  by  surrender,  forfeiture,  and  the 
like.  For  which  reason,  if  I  gtnnt  a  lease  to  A  for  the  term 
of  three  years,  and  after  the  expiration  of  the  said  f erm,  to  B 
for  six  years,  and  A  surrenders  or  forfeits  his  lease  at  die 
end  of  one  year,  B's  interest  shall  hnmediately  take  e£feet : 
but  if  the  remainder  be  to  B  from  and  after  die  expinriJon 
of  the  said  three  years,  or  from  and  after  die  expiration  of 
the  said  tifne,  in  this  case  B's  interest  will  not  commence  till 
the  time  is  fully  elapsed,  whatever  may  become  of  A's  term^ 

Tekakt  for  term  of  years  hadi  inddent  to  and  inseparable 
&om  his  estate,  unless  by  special  agreement,  die  same  estovers, 

'  5  IUp.94L  •  Co.  Litt.  4€.  <  IbkL  45. 


(S)  **  But  yet  the  lessor  baving  done  all  that  was  requisite  on  his  pait  to 
divest  himself  of  the  possession,  and  pass  it  over  to  the  lessee,  had  thereby 
transfenred  such  an  interest  to  the  lessee  as  hto  might  at  any  time  reduce 
into  possesion  by  an  actual  entry,  as  wc3i  atter  the  death  of  the  lessor  as 
btfore,  and  suCh  an  interest  as  he  might  before  tfnity  .giant  o?er  to  an- 
other, or  if  he  died  before  entry,  it  would  go  to  his  esecutoi^  or  lo  the 
survivor  and  his  executors,  if  the  grant  were  made  to  two  jointly,  any  of 
which  might  enter  at  their  pleasure,  and  so  reduce  the  contract  into  actual 
execution.  For  it  was  perfect  and  complete  on  the  leisor^  part,  and  the 
perfecting  of  it  on  the  lessee's  part,  was  entirely  in  his  tmn  power.  Bac* 
Abr.  tit.  Leases,  M. 
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which  we  formerly  observiod  *  that  tenant  for  life  was  entitled 
to ;  that  is  to  say,  house-bote,  fire-bote,  plough*bote,  and 
haj-bot^'';  terms  which  have  been  already  explained\ 

With  r^;ard  to  emblementsi,  or  the  profits  of  lands  sowed  C  1^^ 
by  tenant  for  years,  there  is  this  difference  between  him,  and 
tenant  for  life :  that  where  th^  term  of  tenant  for  years  de« 
pends  upon  a  certainty,  as  if  he  holds  from  midsummer  for 
ten  years,  imd  in  the  last  year  he  sows  a  crop  of  com,  and  it 
is  not  ripe  and  cut  befpre  midsummer,  the  end  of  his  term, 
the  landlord  shall  have  it ;  for  the  tenant  knew  the  e>q>iration 
of  his  term,  and  theref(N%  it  was  his  own  foUy  to  sow  what 
he  nev^  could  reap  the  profits  of  ^  But  where  the  lease  for 
years  depends  upon  an  uncertainty:  as,  upon  the  death  of  a 
lessor,  being  himself  only  tenant  for  life,  or  being  a  husband 
seised 'in  right  of  his  wife;  or  if  the  term  of  years  be  de- 
terminable upon  a  life  or  lives ;  in  all  these  cases  the  estate , 
for  years  not  being  certainly  to  expire  at  a  time  fore-known^ 
but  merely  by  the  act  of  Crod,  the  tenant,  or  his  executorsy 
shall  have  the  emblements  in  the  same  manner  that  a  tenant 
for  life  or  his  executors  shall  be  entitled  thereto'.  Not  so^  if 
it  determine  by  the  act  of  the  party  himself:  as  if  tenant  for 
years  does  any  thing  that  amounts  to  a  forfeiture :  in  which 
case  the  emblements  shall  go  to  the  lessor  and  not  to  the 
lessee^  who  hath  determined  his  estate  by  his  own  defiiult% 

• 

IL  The  second  species  of  estates  not  freehold,  are  estates 
at  xoitt.  An  estate  at  will  is  where  lands  and  tenements  are 
let  by  one  man  to  another,  to  have  and  to  hold  at  the  will  of 
the  lessor;  and  the  tenant  by  force  of  this  lease  obtain^ 
possession  \  Such  tenant  hath  no  certain  indefeasible  estate, 
nolhing  that  can  be  assigned  by  him  to  any  other;  because 
the  lessor  may  determine  bis  wiU^  and  put  him  out  whenever 
he  pleases.  But  every  esti^  at  will  is  at  the  will  of  both 
parties,  landlord  and  t^ant;  so  that  either  of  them  may 
determine  his  will,  and  quit  his  cpnneixioQs  with  the  other  i^t 
his  own  pleasure  ^     Yet  this  must  be  understood  with  some 

"  pKg,  122.  '  Co.Iatt.56. 

*  Co.  Litt.  53.  •  Ibid.  55. 

*  P«g.35.  •*  LitL  5  68. 

>  latt.  $  68.  ^  Cor  liiit.  55. 
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niK  niGitr^ 

gt  will  i*^  ***'  ^^  *^^  ^'^^ 

^W  ''''*•'  ^'*"^^rin&  or  before  it  is  reaped,  puts 

'  '!!i*"M»»*'  •''^  '^'jIJ^  ^  emblements,  and  free 

' "  '^^'  -.i«-^  *''^  IfT^w  reason,  upon  which  all  the 
'•*    ••     iflJ  '***        .  ^  the  point  of  uncertainty :  since 
^f**^^  J  rm^t^^"'^^  «^i£bMt  know  when  his  landlord  would 


^irNH'i'  ^'*^'iL  «i>^  rf»rt«fore  could  make  no  provision 
M^'^  ^ti  1^^  *'*^  ^^  ^^*  which  is  for  the  good 
^^,i«m''' .  j,^  s  neasonable  presumption,  the  law  will 
f^'iht'  r"^^  f/  iy  *  loser  by  it.     But  it  is  othen^ise,  and 


^  0^     ,MitJlj  good,  where  the  tenant  himself  deter- 
anfm  '^^f    vr  in  this  case  the  landlord  shall  have  the 


fff^' 


^.^' 


»^  -.-flu  JIOJ  '• 

A-c  does,  or  does  not,  amount  to  a  determination  of 


.^d  kiB  either  side,  has  formerly  been  matter  of  great 
^j^  jjt  our  courts.     But  it  is  now,  I  think,  settled,  tliat 
m^tetf  the  express  determination  of  the  lcssor*s  will,  by 
.cMaHog  that  the  lessee  shall  hold  no  longer :  which  must 
j^jst^  be  made  upon  the  land^  or  notice  must  be  given  to  the 
:4««ee  '}  the  exertion  of  any  act  of  ownership  by  the  lessor,  as 
altering  upon  the  premises  and  cutting  timber'*,  taking  a 
distress  for  rent  and  impounding  it  thereon',  or  making  a 
leoffment,  or  lease  for  years  of  the  land  to  commence  imme- 
diately ^ ;  any  act  of  desertion  by  the  lessee,  as  assigning  his 
estate  to  another,  or  committing  waste,  which  is  an  act  incon- 
sistent with  such  a  tenure  * ;  or,  which  is  instar  omnitmij  the 
death  or  outlawry  of  either  lessor  or  lessee  ™ ;  puts  an  end  to 
or  determines  the  estate  at  will. 

The  law  is  however  careful,  that  no  sudden  determination 
of  the  will  by  one  party  shall  tend  to  the  manifest  and  unfore- 
seen prejudice  of  the  other.     This  appears  in  tlie  case  of 
L  H7  ]  emblements  before  mentioned ;   antl,  by  a  parity  of  reason, 
the  lessee,  after  the  determination  of  the  lessor's  will,  shall 

*•  Co.  Liu.  SG.  *  Co.  Lite.  57. 

*  Ilnd.55.  k  1  Rol.Abr.  860.     2  Lev.  88. 

♦  Ibid,  '  Co.  Utt  57. 

«  1  Vcntr.  248.  ">  5  Rep.  1 IG.     Co.  Litt  57.  6J. 

J>  Co.LitL55. 
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have  reasonable  ingress  and  egress  to  fetch  away  his  goods 
and  utensils ".  And  if  rent  be  payable  quarterly,  or  half- 
yearly,  and  the  lessee  determines  the  will,  the  rent  sliall  be 
paid  to  the  end  of  tlie  current  quarter  or  half  year°.  And, 
upon  the  same  principle,  courts  of  law  have  of  late  years 
leaned  as  much  as  possible  against  construing  demises,  where 
no  certain  term  is  mention^,  to  be  tenancies  at  will ;  but 
have  rather  held  them  to  be  tenancies  from  year  to  year  ^ 
long  as  both  parties  please,  especially  where  an  annual  rent  is 
reserved :  in  which  case  they  will  not  suffer  either  party  to 
determine  the  tenancy  even  at  the  end  of  the  year,  without 
reasonable  notice  to  the  other,  which  is  generally  understood 
to  be  six  months  P.  (3) 

There  is  one  species  of  estates  at  will  that  deserves  a 
more  particular  regard  than  any  other ;  and  that  is,  an  estate 
held  by  copy  of  court  roll :  or,  as  we  usually  call  it,  a  copyhold 
estate.  This,  as  was  before  observed  \  was  in  it's  original 
and  foundation  nothing  better  than  a  mere  estate  at  will. 
But,  the  kindness  and  indulgence  of  successive  lords  of 
manors  having  permitted  these  estates  to  be  enjoyed  by  the 

"  Litt  §  69.  half  a  year*8  notice  seems  to  have  been 

«  Salk.414.     1  Sid.  339.  required  to  determine  it,  (T.  13 /fen, 

c  This  kind  of  lease  was  in  use  as  long  VIIL  15,  16.) 
ago  as  the  reign  of  Henry  VIII.  when         i  pag.  95. 

(3)  This  head  of  law  is  now  of  the  less  importance,  because  in  pur- 
suance of  that  leaning,  which  the  text  mentions,  it  seems  settled  that 
what  was  formerly  a  tenancy  at  will  by  implication,  shall  now  be  consi- 
dered a  tenancy  from  year  to  year,  determinable  by  half  a  yearns  notice 
expiring  at  the  end  of  a  current  year.  And  it  has  been  held  even  in  con- 
struing the  statute  of  frauds,  where  the  words  are  that  any  lease,  &c.  for 
more  than  three  years  not  in  writing,  shall  operate  only  as  a  teqancy  at 
will,  that  such  a  lease  makes  a  tenancy  from  year  to  year.  Clayton  v. 
Blackey,  8  T.R.3.  I  use  the  term  tenancy  at  will  by  implication,  because 
the  general  expressions  that  tenancies  at  will  exist  only  notionally,  and  are, 
m  fiict,  become  tenancies  from  year  to  year,  must  be  confined  to  those 
cases  in  which  no  determinate  term  being  expressed,  the  law  formerly  im^ 
plied  a  holding  at  will,  and  in  Which  it  would  now,  from  an  annual  reser- 
vation of  rent,  or  any  other  circumstance  shewing  that  the  parties  con- 
templated a  holding  for  a  year  at  least,  imply  a  tenancy  from  year  to 
year.  A  strict  tenancy  at  will  may  be  still  created,  though  it  seldom  is  so, 
by  express  agreement.  See  Hargr.  and  Butler's  Co.  Litt.  55  a.  n.  561. 
and  the  case  o{  Richardson  v.  Langndge^  4Taunt.  128. 
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tenants  and  their  heirs,  according  to  particular  customs  estab- 
Itshed  in  their  respective  districts;  therefore,  though  they, 
still  are  held  at  the  will  of  the  lord^  and  so  are  in  general 
expressed  in  the  court  rolls  to  be,  yet  that  will  is  qualifled, 
restrained,  and  limited,  to  be  exerted  according  to  the  custom 
of  the  manor.  This  custom  being  su£fered  to  grow  up  by 
the  lord,  is  looked  upon  as  the  evidence  and  interpreter  of  his 
will :  his  will  is  no  longer  arbitrary  and  precarmis ;  but  fixod 
and  ascertained  by  the  custom  to  be  the  same,  and  no  othcr^ 
tliat  has  time  out  of  mind  been  exercised  and  declared  by  his 
ancestors.  A  copyhold  tenant  is  therefore  now  foil  as  pro* 
perly  a  tenant  by  the  custom  as  a  tenant  "at  will ;  the  cosUnn 
[  148  1  I^Q^uig  arisen  from  a  series  of  uniform  wills.  And  dierefore 
it  is  rightly  observed  by  Calthorpe  %  ^*  that  copyholders  and 
**  customary  tenants  difier  not  so  much  in  nature  as  in 
^  name ;  for  although  some  be  called  copyholders,  some  cu^ 
^  tomary^  some  tenants  by  the  virge,  some  best  tenesnts,  some 
^  bond  tenants,  and  some  by  one  name  and  some  by  another, 
^'  yet  do  they  all  agree  in  substance  and  kind  of  tenure ;  all 
**  the  said  lands  are  holden  in  one  general  kind^  that  is^  bj 
^  custom  and  continuanoe  of  time ;  and  the  diversity  of  their 
*^  names  doth  not  alter  the  nature  of  their  tenure." 

Almost  every  copyhold  tenant  being  therefore  thus  tenant 
at  the  will  of  the  lord  according  to  tlie  custom  of  the  manor ; 
which  customs  differ  as  much  as  the  humour  and  temper  of 
the  respective  antient  lords,  (from  whence  we  may  account 
for  their  great  variety,)  such  tenant,  I  say,  may  have^  so  fiir 
Hs  the  custom  warrants,  any  other  of  the  estates  or  quantities 
of  interest,  which  we  have  hitherto  considered,  or  may  liere* 
after  consider,  and  hold  them  united  with  this  customary  estate 
at  will.  A  copyholder  may,  in  many  manors,  be  teaant  in 
fee-simple,  in  fee-tail,  for  life,  by  the  curtesy,  fai  dower»  for 
yeans  at  sufferance,  or  on  condition :  subject  however  to  be 
deprived  of  these  estates  upon  the  concurrence  of  those  eir- 
cumstances  which  the  will  of  the  lord^  promulgated  by  im- 
memorial custom,  has  declared  to  be  a  foiAitiive  or  abmdute 
determination  of  those  interests ;  as  in  some  manors  the  ti-ant 
of  issue  male,  in  others  the  cutting  down  timber,  tlie  non- 

'  On  copybflUf,  £1. '54» 
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poymeot  of  a  fine,  and  the  Kke.  Yet  none  of  these  interests 
anMsiH  to  freehold ;  for  the  freehold  of  the  ¥^le  manor 
abides  always  in  the  lord  aahf%  who  hath  granted  out  the 
use  and  .occupation,  but  not  the  corporal  sebin  or  true  l^fal  \ 

possession,  of  certain  parcels  thereof  to  these  his  cnstomafy 
tenants  at  will. 

The  reasan  of  originally  granting  out  this  complicated 
kind  of  intsrest,  so^  that  the  same  man  shall^  with  regard  to 
the  same  land,  be  a*  one  and  the  same  time  tenant  in  lea* 
simipia  and  also  tenant  at  the  lord's  will,  seems  to  have  arisen 
bom  the  aalore  of  viUenage  tenure;  in  which  a  grant  of  ai^  [  149  ] 
estate  of  fre^old,  or  ev&k  fiur  years  absolutely^  was  an  imme* 
diate  enfranchisement  of  the  villein^  The  lords^  thereiore^ 
tboa^  they  were  willing  k>  enlai^  the  interest  of  theur 
vilteins,  by  granting  them  estates  which  might  endure  fear 
their  lives,  or  sometimes  be  descendible  to  their  issue,  yet  not 
caring  to  mamnnic;  them  entirely,  might  probably  scruple  to 
grant  them  any  absolute  fireehold;  and  tar  that  reason  it 
seems  to  have  been  contrived,  that  a  power  of  resunqpticui  at 
the  will  of  the  lord  should  be  annexed  to  these  grants,  whereby 
the  tenants  laere  still  kept, in  a  state  of  viUenage,  and  no 
fneeiiokl  at  all  was  oonv^^ied  to  them  ni  their  respective  lands: 
and  of  course,  as  the  firoebold  of  aU  lands  must  necessarily 
rest  and  abide  somewhere,  the  law  supposed  it  still  to  continue 
and  rematti  in  the  lord.  Aft^rwavds,  when  these  vUleins 
becsatt  modern  copyhcdders,  and  had  aoquked  by  custom  a 
sure  and  indefesBiUe  estates  in  tlieir  lands,  on  performing  their 
usual  services,  but  yet  continued  to  be  styled  in  their  admis- 
sioiis  tenants  at  the  will  of  the  lord,-^ the  law  still  suppoaed 
it  an  absurdity  to  sUow,  that  such  as  were  thus  nominally 
tenants  at  wiU  ccmld  have  any  iieshold  interest ;  and  these- 
fore  contianed  and  now  continues  to  determine,  that  the 
freehold  of  lands  so  holden  abides  in  the  lord  of  the  manor* 
^and  not  in  the  tenant;  for  though  he  really  holds  to  him  and 
bis  heirs  for  ever,  yet  he  is  also  said  to  hold  at  another^  mil* 
But  with  regard  to  certain  other  copyholders  of  free  or 
privileged  tenure,  which  are  derifved  from  die  antiept  *w*^r^F 
in  viUeiii-socage  ",  and  are  not  said  to  hold  cU  the  xviU  <^thc 

*  LkL581.     2lnst.S35.  •*  Sie |^S« 98^ 4iKr. 

*  Mirr.  c.2.  §  28.     Lift  §  204,  5,  6. 
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lord^  but  only  according  to  ike  custom  of  the  manors  there  is  no 
such  absurdity  in  allowing  them  to  be  capable  of  enjoying  a 
freehold  interest :  and  therefore  the  law  doth  not  suppose  the 
freehold  of  such  lands  to  rest  in  the  lord  of  whom  they  arc 
holden,  but  in  the  tenants  themselves^;  who  are  sometimes 
[  150  ]  called  customary  freeholders^  being  allowed  to  have  a  freeliold 
interest^  though  not  a  freehold  tenure.  (4) 

However,  in  common  cases,  copyhold  estates  are  still 
ranked  (for  the  reasons  above  mentioned)  among  tenancies 
at  will;  though  custom,  which  is  the  life  of  the  common 
law,  has  established  a  permanent  property  in  the  copy- 
holders, who  were  formerly  nothing  better  than  bondmen, 
equal  to  that  of  the  lord  himself,  in  the  tenements  holden 
of  the  manor;  nay  sometimes  even  superior;  for  we  may 
now  look  upon  a  copyholder  of  inheritance,  with  a  fine 
certain,  to  be  little  inferior  to  an  absolute  freeholder  in 
point  of  interest,  and  in  other  respects,  particularly  in  the 
clearness  and  security  of  his  title,  to  be  frequently  in  a  better 
situation. 

III.  An  estate  at  sufferance^  is  where  one  comes  into  pos- 
session of  land  by  lawful  title,  but  keeps  it  afterwards  without 
any  title  at  all.  As,  if  a  man  takes  a  lease  for  a  year,  and 
after  a  year  is  expired  continues  to  hold  the  premises  without 
any  fresh  leave  from  the  owner  of  the  estate.  Or,  if  a  man 
maketh  a  lease  at  vdll  and  dies,  the  estate  at  will  is  thereby 
determined:  but  if  the  tenant  continueth  possession  he  is 
tenant  at  sufferance^.  But,  no  man  can  be  tenant  at  suffer- 
ance against  the  king,  to  whom  no  laches,  or  neglect  in  not 
entering  and  ousting  the  tenant,  is  ever  imputed  by  law ;  but 
his  tenant  so  holding  over,  is  considered  as  an  absolute 
mtruder^  But,  in  the  case  of  a  subject,  this  estate  may  be 
destroyed  whenever  the  true  owner  shall  make  an  actual 

v 
*  Fiti.  Abr.  tU.  conme.  310.  cuMam.     Abr.  562.     9  Ventr.  143.    Cartfa.  432. 
18.  Bro.  Abr.  tU.  ctotom.  S.  17.  tenant     Lord  Raym.  12S5. 
per  copur.22.    9  Rep.  76.    Co.  Litt.59.        ^  Co.  Litt.57. 
Co.  Copyh.  §32.  Cro.  Car.  229.  1  Roll.        *  Ibid,  Sn, 

(4)  Sec  the  Contddcrations  on  Copyholders,  by  the  Author.  Law  Tracts, 
5th  edit.  v.i. 
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entry  on  the  lands  and  oust  the  tenant :  for,  before  entry,  he 
cannot  maintaip  an  action  of  trespass  against  the  tenant  by 
suflerance,  as  he  might  against  a  stranger  ^ :  and  the  reason 
is,  because  the  tenant  being  once  in  by  a  lawful  title,  the  law 
(which  presumes  no  wrong  in  any  man)  will  suppose  him  to 
continue  upon  a  title  equally  lawful ;  unless  the  owner  of  the 
land  by  some  public  and  avowed  act,  such  as  entry  is,  will 
declare  his  continuance  to  be  tortious,  or,  in  common  lan- 
guage, wrongful. 

Thus  stands  the  law,  with  regard  to  tenants  by  sufferance,  [  151  ] 
and  landlords  are  obliged  in  these  cases  to  make  formal  en- 
tries upon  their  lands  %  and  recover  possession  by  the  legal 
process  of  ejectment;  and  at  the  utmost,  by  the  common 
law,  the  tenant  was  bound  to  account  for  the  profits  of  the 
land  so  by  him  detained.  (5)  But  now,  by  statute  4  Geo.  II. 
C.28.  in  case  any  tenant  for  life  or  years,  or  other  person 
claiming  under  or  by  collusion  with  such  tenant,  shall  wilfully 
hold  over  afler  the  determination  of  the  term,  and  demand 
made  and  notice  in  writing  given,  by  him  to  whom  the 
remainder  or  reversion  of  the  premises  shall  belong,  for  de- 
livering the  possession  thereof;  such  person,  so  holding  over 
or  keeping  the  other  out  of  possession,  shall  pay  for  the  time 
he  detains  the  lands,  at  the  rate  of  double  their  yearly  value. 
And,  by  statute  11  Geo.  II.  c.  19.  in  case  any  tenant,  having 
power  to  determine  his  lease,  shall  give  notice  of  his  intention 
to  quit  the  premises,  and  shall  not  deliver  up  the  possession 
at  the  time  contained  in  such  notice,  he  shall  thenceforth  pay 

r  ibidU  '  5  Mod.  384. 


(5)  The  author  must  not  be  understood  to  mean,  I  conceive,  that  actual 
entry  and  legal  process  of  ejectment  are  both  necessary  to  reinstate  the 
landlord  in  his  legal  possession.  He  may  enter  and  take  possession  peace- 
ably, and  the  tenant  will  be  liable  to  an  action  for  any  disturbance  of  that 
possession ;  even  if  he  enter  forcibly,  the  tenant  cannot  complain  ciptlly, 
though  the  landlord  may  be  liable  to  a  criminal  proceeding  for  the  breach 
of  the  peace.  Taunton  v.  Costar,  7T.R.431.  Turnery,  Meymott,  1  Bingh. 
158.  If  the  landlord  proceeds  by  ejectment,  a  notice  to  quit  may,  in  ccr- 
Udn  cases,  be  necessary  to  determine  the  tenant's  interest,  but  supposing 
him  to  be  barely  holding  over,  and  to  have  acquired  no  interest  by  the  re- 
cognition of  the  landlord,  even  that  will  not  be  ncccsbary ;  and  in  neither 
case  will  an  actual  entry  be  necessary. 

18 
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double  the  fibrmer  reni^  fixr  Mich  time  as  he  oontiaues  in 
possesskm*  These  statutes  have  ahnost  put  an  end  to  the 
practice  of  tenancy  by  suflferanc^  unlesa  with  the  tacit  consent 
of  the  owner  of  the  tenement.  (6) 


^i^p«- 


(6)  The  ttudent  will  not  fii3  to  perceiTe  the  distinetion  between  the 
two  statutes;  in  the  flnt  the  landlGord  has  deternuned  the  tenancy,  and 
therefore  recovers  double  vakei  it  the  latter  the  tenancy  being  only  de- 
terminable, and  the  tenant  having  waived  kis  determination  of  it,  while 
the  landlord  has  done  nothing  on  hb  part  to  put  an  end  to  it,  the  penalty 
is  the  payment  of  double  re$U.  TTie  statute  enables  him  to  distrain,  or  to 
bring  his  action  for  the  double  rent;  whichever  of  these  two  remedies  he 
pursues,  he  treats  the  defendant  as  still  his  tenant,  and  therefore  cannot 
concurrently  bring  an  action  of  ejectment^  in  which  he  ia  to  treat  him  as  a 
trespasser  for  the  same  period  of  time. 
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CHAtTElt   THE   TENTH: 


o*  ESTATES  uwi^  CONDITION. 


jD£SIt>&S  tlie  several  divisions  of  estates  in  point  dfinterest, 
which  we  have  considered  in  the  three  preceding  chfqp* 
terSy  there  is  also  another  species  still  remaining,  which  »» 
called  an  estate  tqxm  condition ;  being  such  whose  existence 
depends  upon  the  liappening  or  not  happening  of  some  un- 
certain event,  whereby  the  estate  may  be  either  originally 
created,  or  enlarged^  or  finally  defeated*.  And  these  con- 
ditional estates  I  liave  chosen  to  re^rve  till  last,  tiecaase  they 
are,  indeed,  more  properly  qualificadons  df  other  states,  Aian 
a  distinct  species  of  themselves ;  seeing  that  any  quantity  of 
interest,  a  fee,  a  freeihold,  or  a  term  of  years,  may  depend 
upon  these  provisional  restrictions.  Estates,  then,  upon 
condition,  thus  undeiistood,  are  of  two  sorts:  1.  Estates 
upon  condition  implied:  3.  Estates  upon  condition  expressed: 
under  whidi  last  may  l)e  included,  S.  Estates  held  in  vadio, 
gege^  or  pledge :  4.  Estates  by  stahde  merchant^  or  itahde 
stcgple:   5.  Estates  held  by  ele^t. 

1.  Estates  upon  condition  implied  in  law,  are  Where  a 
grant  of  an  estate  bas  a  condition  annexed  to  it  inseparably, 
from  its  essence  and  constitution,  although  no  condition  be 
^3(|H:«ss€d  ia  words.  Ajb  if  a  gcaat  be  made  to  a  man  lof  an 
flUoe,  generally,  without  adding  other  words;  the  law  tacitly 
annexes  hereto  a  secret  condition,  that  the  grantee  shall  duly 
execute  his  office  ^  on  breach  of  which  condition  it  is  lawful  C  ^^^  3 
for  the  grantor,  or  his  heirs,  to  oust  him,  and  grant  it  to 
another  person  ^    For  mi  office  either  pabKc  or  fimafee,  nay 

*  Co.  UH.«)1.  ^  IMi.  1378.  «  Krid, 


153  THE  UIGHTS  Book  II. 

be  forfeited  by  mis-user  or  non-user^  both  of  which  are  breaches 
of  this  implied  condition.  I.  By  mis-user ,  or  abuse;  as  if  a 
judge  takes  a  bribe,  or  a  park-keeper  kills  deer  without 
authority.  2.  By  noti-user^  or  neglect;  which  in  public 
offices,  that  concern  the  administration  of  justice,  or  the 
commonwealth,  is  of  itself  a  direct  and  immediate  cause  of 
forfeiture ;  but  nan-user  of  a  private  office  is  no  cause  of  for- 
feiture, unless  some  special  damage  is  proved  to  be  occasioned 
thereby '^^  For  in  the  one  case  delay  must  necessarily  be  oc- 
casioned in  the  affiiirs  of  the  public,  which  require  a  constant 
attention :  but,  private  offices  not  requiring  so  regular  and 
unremitted  a  service,  the  temporary  neglect  of  them  is  not 
necessarily  productive  of  mischief:  up9n  which  account  some 
special  loss  must  be  proved,  in  order  to  vacate  these.  Fran- 
chises also,  being  r^gal  privileges  in  the  hands  of  a  subject, 
are  held  to  be  granted  on  the  same  condition  of  making  a 
proper  use  of  them ;  and  therefore  they  may  be  lost  and  for- 
feited, like  offices,  either  by  abuse  or  by  neglect^ 

Upon  the  same  principle  proceed  all  the  forfeitures  which 
are  given  by  law  of  life  estates  and  others ;  for  any  acts  done 
by  the  tenant  himself,  that  are  incompatible  vnth  the  estate 
which  he  holds.  As  if  tenants  for  life  or  years  enfeoff  a 
stranger  in  fee-simple :  this  is,  by  the  common  law,  a  for- 
feiture of  their  several  estates ;  being  a  breach  of  the  condi- 
.  tion  which  the  law  annexes  thereto,  viz.  that  they  shall  not 
attempt  to  create  a  greater  estate  than  they  themselves  are 
entitled  to  ^  So  if  any  tenants  for  years,  for  life,  or  in  fee, 
commit  a  felony ;  the  king  or  other  lord  of  the  fee  is  entitled 
to  have  their  tenements,  because  their  estate  is  determined 
by  the  breach  of  the  condition,  *^  that  they  shall  not  commit 
<<  felony,"  which  the  law  tacitly  annexes  to  every  feodal 
donation.  (1) 

[  154  3       II.  An  estate  on  condition  expressed  in  the  grant  itself  is 
where  an  estate  is  granted,  either  in  fee-simple  or  otherwise, 

<*  Co.  Litt.  SSd.  «  9  R«p.  50.  '  Co.  Litt.  S15. 

(I)  At  to  tenant  for  years,  if  he  be  convicted  of  felony,  his  tenn  being  a 
chattel  interest,  will  be  forfeited  to  the  rroicfn,  not  in  any  feudal  right,  or 
as  for  a  breach  of  any  condition  impUed  in  the  creation  of  his  estate. 
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widi  an  express  qualification  annexed,  whereby  the  estate 
^granted  shall  either  commence,  be  enlarged,  or  be  defeated, 
-upon  performance  or  .breach  of  such  qualification  or  con- 
dition^. These  conditions,  are,  therefore  either  precedent  or 
subsequent.  Precedent  are  such  as  must  happen  or  be  per- 
formed before  the  estate  can  vest  or  be  enlarged :  subsequent 
are  such,  by  the  failure  or  non-performance  of  which  an 
estate  already  vested  may  be  defeated.  Thus,  if  an  estate  for 
Hie  be  limited  to  A  upon  his  marriage  with  B,  the  marriage 
is  a  precedent  condition,  and  till  that  happens  no  estate  ^  is 
vested  in  A.  Or,  if  a  man  grant  to  his  lessee  for  years,  that 
upon  payment  of  a  hundred  marks  within  the  term  he  shall 
have  the  fee,  this  also  is  a  condition  precedent,  and  the  fee- 
simple  passeth  not  till  the  hundred  marks  be  paid  K  But 
if  a  man  grant  an  estate  in  fee-simple,  reserving  to  himself 
and  his  heirs  a  certain  rent;  and  that  if  such  rent  be  not 
paid  at  the  time  limited,  it  shall  be  lawful  for  him  and  his 
heirs  to  re-enter,  and  avoid  the  estate :  in  this  case  the 
*^rantee  and  his  heirs  have  an  estate  upon  condition  subse- 
'qitent,  which  is  defeasible  if  the  condition  be  not  strictly 
performed  K  To  this  class  may  also  be  referred  all  base  fees, 
:and  fee-dimples  conditional  at  the  common-law  ^  Thus  an 
estate  to  a  man  and  his  heirs  tenants  of  the  manor  of  Dale, 
is  an  estate  on  condition  that  he  and  his  heirs  continue  tenants 
of  that  manor.  And  so,  if  a  personal  annuity  be  granted  at 
this  day  to  a  man  and  the  heirs  of  his  body,  as  this  is  no 
tenement  within  the  statute  of  Westminster  the  second,  it 
remains,  as  at  common  law,  a  fee-simple  on  condition  that 
the  grantee  has  heirs  of  his  body.  Upon  the  same  principle 
depend  ^all  the  determinable  estates  of  fi*eehold,  which  we 
mentioned  in  the  eighth  chapter :  as  durante  viduitatej  ^c : 
these  are  estates  upon  condition  that  the  grantees  do  not 
marry,  and  the  like.  And,  on  the  breach  of  any  of  these 
subsequent  conditions,  by  the  &ilure  of  these  contingencies :  [  155 
by  the  grantee's  not  continuing  tenant  of  the  manor  of  Dale, 
by  not  having  heirs  of  his  body,  or  by  not  continuing  sole ; 
the  estates  which  were  respectively  vested  in  each  grantee  ar« 
wholly  determined  and  void. 

«  Co.  Litt.  201.  •       *  liitt  §325. 

^  Show.  Pari.  Cas.  83, ^c.  »  See  pag.  109,  110,  111. 

*  Co.  Litt,  817. 
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A  2)t8TiNCTioK  is  however  made  between  a  txmdiiion  in 
deed  and  a  Imitation^  which  Littleton  ^  denominates  fdso  a 
amdition  in  kno.     For  when  an  estate  is  so  expressly  con- 
fined and  limited  by  the  words  of  it^s  oreation,  that  it  caitaot 
endure  for  any  longer  time  than  till  the  contai^ncy  happens 
upon  whidi  the  oiHytr  is  to  iail,  this  is  denominated  a  UmH'- 
ation  ••  as  when  land  is  granted  to  a  man  90  long  of  he  is 
parson  of  Dale,  or  ^mhile  he  continues  unmarriec^  ot  until  out 
of  the  rents  and  profits  he  shall  have  made  5002.  and  the 
like  "•    In  such  case  the  estate  determines  as  soon  as  the 
contingency  happens  (when  heceases  to  be  parsoq,  marries  a 
wile,  or  has  received  the  500^.)>  ^ooA  the  nesi  subsequent 
estate,  whkh  depends  upon  such  determiaatkiDt  becomes  at- 
^mediately  vested,  without  any  act  to  be  done  by  him  who  is 
next  in  expeotancy.    But  when  ,«n  estate  is,  atrictly  ^peals- 
jng,  upon  condition  in  4eed  (as  if  granted  expressly  upon  am^ 
-dki&n  to  be  void  upon  the  pa}rment  of  4(ML  by  Ae  grantor  or 
so  that  the  grantee  continues  unoianied)  or  promded  he  goes 
to  Yorkt  4^  %  the  law  permits  it  to  endure  bqrond  the  dme 
when  such  cantingency  happens,  unless  the  gpnntor  or  hds 
heirs  or  assi^as  take  advantage  of  the  breach  of  the  XKmditiQE^ 
and  inake  either  an  entry  or  a  daim  in  order  to  amid  the 
estate^.    Yet)  though  strict  words  oi  conditioii  be  used  in 
Ihe-creation  of  the  estate,  if  on  breach  lof  the  oooditioB  the 
estate  be  limited  over  to  a  thiid  person,  and  does  not  iMane- 
diatsly  revert  to  .the  ^nantor  or  his  representatives  (as  if  an 
testate  be  gnanted  by  A  to  B;  on  -condition  that  withiB  two 
jrears  S  intermarry  with  C^  and  on  &ilure  iheneof  then  to  D 
and  his  heirs),  this  the  law  construes  to  be  a  JUmitatiofi  and 
[  156  ]  not  a  Bondition  "* :  because  if  it  were  a  condition,  then,  upon 
the  breach  thereof  only  A  or  his  representatives  could  avoid 
.the  estate  by  entry,  and  ao  D's  remainder  nnght  be  defeated 
hg  Iheir  a^lecting  to  4nter :  (2)  but  when  it  is  a  iiniitatioa, 

«4 9M-  1  lint-  dS4.  P  Go. Ii||.214.1>.  Stat.82.1ini.inn. 

•  lORfip.411.  c.3«. 

^iNtf.4S.  «  J  VenUr.aOS. 


(2)  D's  remainder  would  be  equally  defeatad  by  tfae«nlry  af  A,iOr  Ms 
representatives,  for  that  would  defeat  the  livery  made  on  the  creation  of 
the  estates,  and,  of  course,  annul  every  estate  then  created.  Litt.  s.347. 
Feame,  Con. Rem. ^61.  6th Ed.. 
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die  estate  of  B  determines,  and  that  of  D  c(»nmenceS|  and  he 
may  enter  on  the  lands,  the  instant  that  the  fiulure  happens. 
So  also,  if  a  man  by  his  will  devises  land  to  his  heir  at  law, 
on  condition  that  he  pays  a  smn  of  money,  and  for  non- 
payment devises  it  over,  this  shall  be  considered  as  a  limit* 
ation ;  otherwise  no  advantage  could  be  taken  of  the  nonpay- 
ment, for  none  bat  the  heir  himself  could  have  entered  for  a 
breach  of  the  condition '.^3) 

In  all  tbese  instances,  of  limitations  or  conditions  subse- 
quent, it  is  to  be  observed,  that  so  long  as  the  condition, 
either  express  or  implied,  either  in  deed  or  in  law,  remains 
unbrcdcen,  the  grantee  may  have  an  estate  of  freehold,  pro- 
vided the  estate  upon  which  such  condition  is  annexed  be  in 
itself  of  a  freehold  nature ;  as  if  the  original  grant  express 
either  an  estate  of  inheritance,  or  for  life ;  or  no  estate  at  all, 
which  is  cofisitructively  an  estate  for  life*  For,  the  breach  of 
these  conditions  being  contingent  and  uncertain,  this  uncer- 
tainty preserves  the  freehold  * ;  because  the  estate  is  capable 
to  last  for  ever,  or  at  least  for  the  life  of  the  tenant,  supposing 
the  condition  to  remain  unbroken.  But  where  the  estate  is 
at  the  utmost  a  ehattel  interest,  which  most  determine  at  a 
time  certain,  and  may  determine  sooner  (as  a  grant  for 
ninety-nine  years,  provided  A,  B,  and  C,  or  the  survivor  of 
them,  shall  so  long  live),  this  still  continues  a  mere  chattel, 
and  is  not,  by  such  it's  uncertainty,  ranked  among  estates  of 
fr*eehold. 

These  express  conditions,  if  they  be  impossible  at  the  time 
of  their  creation,  or  afterwards  become  impossible  by  the. act 
of  God  or  the  act  of  the  feoffor  himself,  or  if  they  be  contrary 
to  law,  or  repugnant  to  the  nature  of  the  estate,  are  void. 

'  Cro.  Elii.S05.     1  Roll.  Abr.411.  •  Co.Litt.42. 

(8)  It  has  been  observed,  that  all  conctitional  limitations  in  wills  may  be 
reduced  to  the  head  of  executory  devises,  or  of  contingent  remabders, 
(see  post,  dl.).  Thus  in  the  instance  put,  the  land  is  devised  in  fee  io 
the  hdr  at  law,  but  a  fee  or  some  lesser  estate  is  limited  over  to  some  one 
else  on  the  non-performance  of  a  particular  condition.  This  answers  to 
the  second  class  of  executory  devises  DSt  (post,  p.  173.)  See  GoodtiUe 
V.  BUHngtmi,  Dong^tt,  Rep.  n.755,  7i^fl$:  J^eame,  Con. Rem,  1 7.  6tfa  ed« 
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hk  iay  cf  pAadh  oase^  if  tkty  be  conditions  snbsequeni^  tluft 
[  157  "]  ^^  be  peifonied  after  tbe  tstaite  is  vetted^  tbe  esli^  shall 
bBDDme  id)Miiite  in  die  tenaiit  As,  if  a  feoffment  be  made 
to  A  man  in  jfee-ainiple^  on  leoiidition  that  uakss  he  goes  to 
Rdm^  in  tmetlty^fonr  hoars ;  or  unless  he  marries  with  Jane 
S.  by  such  a  day;  <(witfaail  which  tame  the  wonan  dies,  or 
iftie  feoiflbt  inames  her  himself^)  or  unless  he  IdUs  another ; 
or  in  case  be  alienes  in  fee ;  that  then  and  in  any  of  such 
cases  the  estate  shall  be  vacated  and  determine:  here  the 
<iondition  is  void,  and  the  estate  n^e  iA)sdUite  in  tke  id&ffee. 
For  he  hath  by  the  gmnt  the  estate  vested  ki  bin,  wluch 
rinH  not  be  defeated  afterwards  by  a  condition  either  impos- 
aibk,  iHegal,  or  repugnant  K  Bat  if  the  conditiyan  h&preoe^ 
den^  or  to  be  performed  before  the  .estate  vests,  m&  a  gratot  to 
a  man  that,  if  he  kills  another  or  goes  to  ttcune  in  a  ilay,  he 
shall  have  an  estate  in  lee;  here^  the  void  condition  Jbeing 
precedoit,  tbe  estate  which  depends  thereoa  is  ^ise  void,  and 
the  grantee  shall  take  nothing  by  the  grant :  for  h^  hath  ;ao 
ettlrte  antil  the  condition  be  performed  «. 

Thxre  -are  seme  estates  defeasible  upon  (Conditiem  snbse^ 
quent,  "diat  rcKjpiire  a  more  peculiar  notice.     Such  are, 

III.  EsTAivs  held  in  vadioj  in  gage^  or  jdedget  whioht 
flttne  of  two  kinds,  vhmm  vadmm,  or  living  pledge  :  and  moT" 
iuum  viuiium,  dead  pledge,  or  iiunigage, 

VivuM  vadium^  or  living  pledge,  is  when  a  man  borrows 
a  sirni  (suppose  tfOO/.)  cff  another;  and  grants  him  an  estate, 
Itt  of  20/.  per  annumf  to  hold  till  the  rents  and  profits  shall 
X«pay  the  sum  so  borrowed.  This  is  an  estate  ooncUtioned  to 
bfe  void,  as  soon  as  such  sum  is  riused.  And  in  this  case  the 
land  or  pledge  is  said  to  be  living :  it  subsists,  and  survives 
the  debt :  and  immediately  on  the  discharge  of  that,  results 
back  to  the  borrower  ^.  But  martuum  vadium^  a  dead  pledge. 
Or  mortgage  (which  is  much  more  oxnmon  than  the  other), 
is.  ^\k<ete  a  man  borrows  of  another  a  specific  sum  {e.  g.  200/.) 
[  158  ]  and  grants  him  an  estate  in  fee,  on  condition  that  if  he,  tbe 
laortgagor,  shall  repay  the  mor^^agee  the  said  sum  of  200/. 

.   <  Co.  liii.  SOS.  .:.■./!«.  "/Wises. 


Cb.  la  OF  THINGS.  IM 

on  a  certain  dagr  BientioBed  ki  the  deed,  tbea  the  war^gagor 
may  re-enter  on  the  estate  so  gradated  in  (dedge;  or,  9$  iar 
now  the  more  usual  way,  then  the  BKartgagee  sbalL  recoavey. 
the  estate  to  the  mortgagor ;  in  this  case,  the  land,  which  ia 
so  put  in  pledge,  is  by  law,  in  case  of  non-paym^it  at  the 
time  limited,  for  ever  dead  and  gone  from  the  mortgagor  i, 
and  the  mortgagee's  estate- in  the  lands  is  then  no  longer 
ooncfitional,  but  absolute.  But^  so  long  as  it  cootinuaa. 
oondkional,  that  is,  between  the  time  of  lending  the  money^ 
and  the  time  allotted  for  payment,  the  mor^gee  is  called 
tenant  in  mortgage*.  But  as  it  was  formerly  a  doubt '9 
whether,  by  taking  such  estate  in  fee,  it  did  not  beoome 
liable  to  the  wife's  dower,  and  other  incumbrances,  of  the 
mortgagee,  (though  that  doubt  has  been  long  ago  overruled 
by  our  courts  of  equity  %)  it^  therefore  became  usual  to  grant 
only  a  long  term  of  years  by  way  of  mortgage ;  with  con-, 
dition  to  be  void  on  repayment  of  the  mortgage  money :  (4). 
which  course  has  been  since  pretty  generally  continued, 
principally  because  on  the  death  of  the  mortgagee  such  term 
becomes  vested  in  his  personal  representatives,  who  alone  aee 
entitled  in  equity  to  receive  the  money  lent,  of  whatever 
nature  the  OMUtgage  may  happen  to  be.  (5) 

'  Litt.  5  3SJ.  *  Hardr.  466. 

r  Jbid,  §357.     Cro.  Cw.  191. 


(4)  Another  mode  of  obviating  the  same  consequeoces,  was  by  granting 
the  estate  to  the  mortgagee  jointly  with  some  other  person,  which,  upon 
the  principles  stated  at  p.  151.  n.  (9),  prevented  the  liability  to  dower  and 
other  incumbrances.  Cro.  Car.  191.  ''In  mortgages  for  years,  however^ 
there  is  this  defect,  that  upon  fore-closure  the  mortgagee  gets  only  a  term. 
To  guard  against  which,  it  has  been  thought  adviseable  to  make  tbemopl-: 
gagor  covenant  that,  on  iioB-pajrment  of  the  money,  he  will  not  only  oofr- 
firm  the  term,  but  convey  the  freehold  and  inhentaace  to  the  mortgagee^ 
or  as  he  shall  appoint,  discharged  of  all  equity  of  redemption."  Butler^f . 
n.96.    Co. Litt. 305.  a. 

(5)  Because  in  equity  the  mortgagee,  even  though  in  fee^  is  copsidertd 
as  holding  the  lands  only  as  a  pledge  or  security  for  the  re-payment  of  his  ' 
money ;  and,  to  carry  on  the  same  principle,  equity  regards  Mich  mortgagae't 
interest  as  personal  estate.    Butler's  note,  96.   Co.  Litt.  305.  a.    On  the 
other  hand  the  mortgagor's  equity  of  redemption  is  considered  an  actual 
estate,  with  all  the  properties  and  incidents  of  a  real  estate,  subject  to  de*: 
vise,  intail,  tenancy  by  the  curtesy,  &c.    The  mortgagor's  possession,  how-- 
ever,  after  non-payment,  is  by  the  paradMOii  only  of  th^  mortgagee ;  bi 

N  ^      •  may 
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arthecMir  tt  m*wA  ^  mortgagee  may  im- 
"^  *^T.jjr  iM  die  hmfr*  I*'  •*  liable  to  be  dispossessed, 
MiKY  of*  ^  Awditioii  by  pajonent  of  the  mort- 
M  die  dti^  limited.      And  therefore  the  usual 
>  ,^,nx  liMtf  the  mortgagor  shall  hold  the  land  till  the 
•  ^^^--j  &v  i^vment;  when,  in  case  of  fiiilure,  whereby 
'  ^-Hgne  be««<*  absolute,  the  mortgagee  may  enter  upon  it 
>  take  iuvs'*^''^^'  without  any  possibility  at  law  of  being 
a  ■^jnftr  evicted  by  the  mortgagor,  to  whom  the  land  is 
^^  ^  ever  dead.     But  here  again  the  courts  of  equity  in- 
l^ypoie;  and,  though  a  mortgage  be  thus  forfeited,  and  the 
r  IS9  }  mtf*^  absolutely  vested  in  the  mortgagee  at  the  common 
]aw»  yet  they  will  consider  the  real  value  of  the  tenements 
compared  with  the  sum  borrowed.     And,  if  the  estate  be  of 
Mater  value  than  the  sum  lent  thereon,  they  will  allow  the 
mortgagor  at  any  reasonable  time  to  recall  or  redeem  his 
estate,  paying  to  the  mortgagee  his  principal,  interest,  and 
expenses :  for  otherwise,  in  strictness  of  law,  an  estate  worth 
1000/.  might  be  forfeited  for  nonpayment  of  100/.,  or  a  less 
sum.     This  reasonable  advantage,  allowed  to  mortgagors,  is 
called   the  equity  of  redemption ;  and  fhis  enables  a  mort^- 
gagor  to  call  on  the  mortgagee,  who  has  possession  of  his 
estate,  to  deliver  it  back  and  account  for  the  rents  and  profits 
received,  on  payment  of  his  whole  debt  and  interest;  thereby 
turning  the  morttaim  into  a  kind  of  vivinn  indium.  (6)     But, 
on  the  other  hand,  the  mortgagee  may  either  compel  the  sale 
of  the  estate,  in  order  to  get  the  whole  of  his  money  imme- 
diately ;  or  else  call  upon  the  mortgagor  to  redeem  his  estate 


may  turn  him  out,  or  his  tenant,  on  a  lease  granted  subsequently  to  the 
mortgage,  and  may  compel  a  tenant  holding  under  a  prior  lease  to  pay 
l|im  the  rents.  Fonblanque  on  Equity,  ii.  258.  See  the  cases,  Keech  ?• 
Hall^  Doug].  SI .     Mou  v.  GaUimore,  ib.  279. 

(6)  There  is  no  time  positivelif  limited  in  equity  which  shall  bar  the  right 
of  redemption,  the  general  rule  b  adopted  from  analogy  to  the  time  lunited 
for  entry  on  estates  by  21  J.  l.  c.l6.,  that  u  twenty  years;  but  this  nile  ib 
sutgect  not  only  to  the  same  exceptions  as  are  to  be  found  in  that  statute 
in  fiivour  of  in&nU,  feme'CoveHs,  lunatics,  &c.,  but  to  exceptions  in  all 
cases,  where,  from  the  behaviour  of  the  parties  within  20  years,  it  is  clear 
that  the  property  was  considered  only  as  a  pledge  for  the  debt ;  as  if,  for 
example,  the  mortgagee  has  within  that  time  received  or  demanded  in* 
terest.  Fonblanque  on  Equity,  ii,  se4. 267. 
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presently^  or  in  default  thereof,  to  be  for  ever  foreclosed  from 

redeeming  the  same ;  that  is,  to  lose  bis  equity  of  redemp- ' 

tion  without  possibility  of  recall.     And  also^  in  some  cases  of 

fraudulent  mortgages  %  the  fraudulent  mortgagor  forfeits  all 

equity  of  redemption  whatsoever.     It  is  not,  however,  usual 

for  mortgagees  to  take  possession  of  the  mortgaged  estate^ 

unless  where  the  security  is  precarious,  or  small ;  or  where 

the  mortgagor  neglects  even  the  payment  of  interest  r  wh«i 

the  mortgagee  is  frequently  obliged  to  bring  an  ejectment, 

and  take  the  land  into  his  own  hands  in  the  nature  of  a  pledge, 

or  thejpfgm^  of  the  Roman  law  :  whereas,  while  it  renuuns 

in  the  hands  of  the  mortgagor,  it  more  resembles  th^ir  hyy^ 

tkecoj  which  was,  where  the  possession  of  the  diing  pledged 

remained  with  the  debtor  \     But  by  statute  7  Geo.  II.  c.20. 

after  p^rment  or  tender  by  the,  mortgagor  of  principal,  inte- 

rest,  and  costs,  the  mortgagee  can  maintain  no  ejectment; 

but  may  be  compelled  to  re-assign  his  securities.     In  Glan- 

▼iPs  time,  when  the  universal  method  of  conveyance  was  by 

livery  of  seisin  or  corporal  tradition  of  the  lands,  no  gage  or 

pledge  of  lands  was  good  unless  possession  was  also  delivered  [160 

to  the  creditor ;    ^^  si  non  sequatur  ipsius  vadii  iraditiaj  curia 

*^  domini  regis  hujusmodi  privatas  conventiones  tueri  mmsoleif** 

for  which  the  reason  given  is,   to  prevent  subsequent  and 

fraudulent  pledges  of  the  same  land ;  <*  cum  in  tali  casupossit 

"  eadem  resphttibus  aliis  creditoribus  turn  prius  turn  posterius 

**  inoadiari  *."     And  the  frauds  which  have  arisen  since  the 

exchange  of  these  public  and  notorious  conveyances  for  more 

private  and  secret  bargains,  have  well  evinced  the  wisdom  of 

our  antient  law. 

IV.  A  FOURTH  spedes  of  estates,  defeasible  on  condition 
subsequent,  are  those  held  by  statute  merchant^  and  statute 
staple :  which  are  very  nearly  related  to  the  vivum  vadium 
before  mentioned,  or  estate  held  till  the  profits  thereof  shall 
discharge  a  debt  liquidated  or  ascertained.  For  both  the 
statute  merchant  and  statute  staple  are  securities  for  money ; 
the  one  entered  into  before  the  chief  magistrate  of  some 

*  Stat.  4&5W.&M.  C.16.  tradUiane    nuda    amventiont    teneiur, 

**  Pignorit  appdiaiione  earn  proprie  proprie  hypothecae  appeUaiume  continai 

rem  contineri  dictmui,  qua  simtd  eiiam  dkimus.     Inst.  I  A*  /.6.  5  7* 

traditur  eredk&ri:     Jh  earn,  quae  tine  ^  ^  la  c.  8. 
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itmliDg  town^  piursiiant  to  the  statute  IS  Edw.  L  d^  mercata- 
^rUmii  and  thence  called  a  statute  mefl*chant;  the  other  pur- 
flui^t  to  the  statute  27  Edw.  III.  e.  9.  before  the  mayor  <^  the 
staple,  that  is  to  say,  the  grand  mart  for  the  principal  com- 
modities or  mami&ctures  of  the  kingdom,  formerly  held  by 
act  of  parliament  in  certain  trading  to^ns^,  from  whence 
dus  security  is  called  a  statute  staple.  They  are  both,  I  say, 
securities  for  debts  acknowledged  to  be  due ;  and  originally 
permitted  only  among  traders,  for  the  benefit  of  commerce ; 
whereby  not  only  the  body  of  the  debtor  may  be  imprisoned, 
sod  bis  goods  seised  in  (satisfaction  of  the  debt,  but  also  his 
lands  nay  be  delivered  to  the  creditor,  till  out  of  the  rents 
and  profits  of  them  the  debt  may  be  satisfied ;  .and,  during 
such  time  as  the  creditcNr  so  holds  the  lands,  he  is  tenant  by 
statute  merchant  or  statute  staple.  There  is  slso  a  similar 
^  security,  the  recognizance  in  the  nature  of  a  statute  staple, 

.fMsknowledged  before  either  of  the  chief  justices,  or  (out  of 
tsrm)  before  their  substitutes,  the  mayor  of  the  staple  at 
Westminster  and  the  recorder  of  London ;  whereby  the  be- 
ii^t  of  this  mercantile  transaction  is  extended  to  all  the  king'« 
[  161  i  subjects  in^general,  by  virtue  of  the  statute  23  Hen.  VIII.  c«^. 
amended  by  8Geo..L  c.25.,'  which  directs  such  recognizances 
to  be  enrolled  and  certified  into  chancery.  But  these  by  the 
statute  of  frauds,  29  Cor. II.  c.3.  are  only  binding  iipon  the 
lands  in  the  hands,  ^f  bond^fide  purchasers,  from  the  day  of 
t)ieir  enrolment, ,« which  is  ordered  to  be  marked  on  the 
record. 

V.  Another  similar  conditional  estate,  created  by  oper- 
ation of  law,  for  security  and  satisfaction  of  debts,  is  called 
an  estate  by  degU.  What  an  elegit  is,  and  why  so  called^ 
will  be.  explained  in  the  third  part  of  these  commentaries, 
^.present  I  need  only  mention,  that  it  is  the  name  of  a  writ, 
founded  on  the  statute^  of  Westm.  2.,  by  which,  after  a 
.plaintifi*  has  obtained  judgment  for  his  debt  at  law,  the  sheriff 
gives  him  possession  of  one  half  of  the  defendant's  lands  and 
tenements,  to  be  occupi^  and  enjoyed  until  hb  debt  and 
damages  are  fully  paid;  and  during  the  time  he  so  holds 
them,  he  is  called  tenant  by  elegit.     It  is  easy  to  observe, 

^  $ee  Book  I.  cS.  «  13  £d.  I.  dS. 
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tlMt  this  18  afeo  a  neoe  cooditionid  estate^  defaisihk  as  scm 
as  the  dabt  is  levied*  Bat  it  is  reaiarkable^  that  the  feocU 
Mstraiats  ef  alienatiag  lands,  and  ckargiag  them  vith  4hc 
debts  oC  the  owner,  were  softened  mueh  eariier  and  nadk 
more  effectually  lor  the  benefit  of  trade  and  commevve,  iktm. 
for  any  other  considsratioa.  Beibve  the  statute  of  quia  empr 
tore$^  ^,  it  is  generally  thought  that  the  proprietor  of  lan4s  «as 
onsibied  to  alienate  no  move  than  a  moiety  of  them :  lih^  ^ar 
tata  iherefbre  of  Westm.  2.  )>erBiits  only  so  much  of  t^em  to 
be  aifeeted  by  the  process  of  law,  as  a  man  was  capable  of 
aiienalMig  l^  his  own  deed.  But  by  the  statute  d£  merea^ 
terUms^  (passed  in  the  same  j^ear^)  the  whole  of  a  maft'sIiuMiB 
waft  Kable  to  be  pledged  in  a  statute  merchant,  tor  a  debt 
contracted  in  trade;  though  only  haif  of  them  was  liaUe  ^ 
be  taken  in  execution  for  apy  other  debt  of  the  owner. 

I  SOLLL  conclude  what  I  had  to  remark  of  these  estates, 
by  statute  merchant,  statute  staple,  and  e^pgfV,  with,  the  obsenr-  [  162  ] 
ation  of  sir  Edward  Coke  **.  ^^  These  tenants  have  uncertain 
^^  interests  in  lands  and  tenements,  and  yet  they  have  but 
*'  chattels  and  no  freeholds ;"  (wldch  makes  them  an  excep* 
tion  to  the  'general  rule)  '^  because  though  they  may  hold  an 
'^  estate  of  inheritance,  or  for  life,  ut  liherum  tenementum^  until 
^^  their  debt  be  paid ;  yet  it  shall  go  to  their  executors :  for  uf 
^*  is  similitudinary ;  and  though  to  recover  their  estates,  they 
^  shall  have  the  same  remedy  (by  assise)  as  a  tenant  of  the  free- 
^^  hold  shall  have^  yet  it  is  but  the  similitude  of  a  freehold,  and 
"  nullum  simile  est  idem"  (7)  This  indeed  only  proves  them 
to  be  chattel  interests,  because  they  go  to  the  executors,,  which 
i»  inconsistent  with  the  nature  of  a  freehold ;  but  it  does  not 
assign  the  reason  why  these  estates,  in  contradistinction  to 
other  uncertain  interests^  shall  vest  in  the  executors  of  the 

''iSEdw.I.  toribus  ve  ** puisse porter  href  de  novde 

*  13  Edw.  I.  **  diueiune,  awei  sicum  de  Jranktene* 

h  I  Insr.  42, 45.  «*  ment"  ,  ^ 

^  Hie  words  of  the  ststnte  de  merco" 


(7)  This  passage  is  put  together  from  two  places  in  Co.Litt.,  a  good  deal 
transposed  and  altered  in  parts ;  the  words  "  estate  of  inheritance  or  for 
Kfe"  do  not  occur  in  the  original,  and  I  conceire  that  the  fact  of  the  land 
going  to  the  executor,  and  not  to  the  heir,  shews  that  the  estate  can  in  no 
case  be  one  of  inheritance. 
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tenant  and  not  the  heir;  which  is  probably  owing  to  this; 
that)  being  a  security  and  remedy  provided  for  personal  debts 
due  to  the  deceased,  to  which  debts  the  executor  is  entitled, 
the  law  has  therefore  thus  directed  their  succession ;  as  judg- 
mg  it  reasonable  fix>m  a  principle  of  natural  equity,  that  the 
security  and  remedy  should  be  vested  in  those  to  whom  the 
debts,  if  recovered,  would  belong.  For  upon  the  same  prin- 
ciple, if  lands  be  devised  to  a  man's  executor,  until  out  of 
their  profits  the  debts  due  from  the  testator  be  discharged, 
this  interest  in  the  lands  shall  be  a  chattel  interest,  and  on  the 
death  of  such  executor  shall  go  to  his  executors  ^ :  because 
they,  being  liable  to  pay  the  original  testator's  debts,  so  far  as 
his  assets  will  extend,  are  in  reason  entitled  to  possess  that 
fimd  out  of  which  he  has  directed  them  to  be  paid. 

*"  Co.  Litt.  4S. 
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CHAPTER   THE    ELEVENTH. 


OF  ESTATES  IN  POSSESSION, 
REMAINDER,  and  REVERSION. 


TJITHERTO  we  have  considered  estates  solely  with  regard 
to  their  duration,  or  the  quantity  of  interest  which  the 
owners  have  therein.  We  are  now  to  consider  them  in  an- 
other view ;  with  regard  to  the  time  of  their  enjoymenty  when 
the  actual  pernancy  of  the  profits  (that  is,  the  taking,  percep- 
tion, or  receipt,  of  the  rents  and  other  advantages  arising 
therefrom)  begins.  Estates,  therefore,  with  respect  to  this 
consideration,  may  either  be  in  possessioUy  or  in  expectancy : 
and  of  expectancies  there  are  two  sorts ;  one  created' by  the 
act  of  the  parties,  called  a  remainder;  the  other  by  act  of  law, 
and  called  a  reversion. 

I.  Of  estates  in  possession,  (which  are  sometimes  called 
estates  executed,  whereby  a  present  interest  passes  to  and 
resides  in  the  tenant,  not  depending  on  any  subsequent  cir- 
cumstance or  contingency,  as  in  the  case  of  estates  executory,) 
there  is  little  or  nothing  peculiar  to  be  observed.  All  the 
estates  we  have  hitherto  spoken  of  are  of  this  kind;  for,  in 
laying  down  general  rules,  we  usually  apply  them  to  such 
estates  as  are  then  actually  in  the  tenant's  possession.  Bat 
the  doctrine  of  estates  in  expectancy  contains  some  of  the 
nicest  and  most  abstruse  learning  in  the  English  law.  These 
will,  therefore,  require  a  minute  discussion,  and  demand  some 
d^pree  of  attention. 

II.  An  estate  then  in  remainder  may  be  defined  to  be,  an   [  164  ] 
estate  limited  to  take  effect  and  be  enjoyed  after  another  estate 
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is  determined.  (1)  As  if  a  man  seised  in  fee-simple  granteth 
lands  to  A  for  twenty  years,  and,  after  the  determination  of 
the  said  term,  then  to  B  and  his  heirs  for  ever :  here  A  is 
tenant  for  years,  remainder  to  B  in  fee.  In  the  first  place  an 
estate  for  years  is  created  or  carved  out  of  the  fee,  and  given 
to  A ;  and  the  residue  or  remainder  of  it  b  given  to  B.  But 
both  these  interests  are,  in  fact,  only  one  estate ;  the  present 
term  of  years  and  the  remainder  afterwards,  when  added 
together,  being  equal  only  to  one  estate  in  fee*.  They  are, 
indeed,  different  partSf  but  they  ccmstitute  only  one  whole : 
they  are  carved  out  of  one  and  the  same  iaheritauce :  they 
are  both  created,  and  may  both  subsist,  together ;  the  One  in 
possession,  the  other  in  expectancy.  So  if  land  be  granted  to 
A  for  twenty  years,  and  afler  the  determination  of  the  said 
term  to  B  for  life ;  and  after  die  determination  of  B's  estate 
for  life,  it  be  limited  to  C  and  his  heirs  for  ever :  this  makes 
A  tenant  for  years,  with  remainder  to  B  for  life,  remainder 
over  to  C  in  fee.  Now  here  the  estate  of  inheritance  under- 
goes a  division  into  three  portions :  there  is  first  A's  estate  for 
years  carved  out  of  it ;  and  after  that  B's  estate  for  life ;  and 
then  the  whole  that  remains  is  limited  to  C  and  bis  heirs. 
And  here  also  the  first  estate,  and  both  the  remainders,  for 
life  and  in  fee,  are  one  estate  only ;  being  nckhing  but  parts 
or  portions  of  one  entire  inheritance :  and  if  there  were  a 
hundred  remainders,  it  would  still  be  the  same  thing :  upon 
A  principle  grounded  in  mathematical  truth,  that  all  the  parts 
are  equal,  and  no  more  than  equal,  to  the  whole.  And  hence 
also  it  is  easy  to  collect,  that  no  remainder  can  be  limited 
after  the  grant  of  an  estate  in  fee-simple  ^ :  because  a  fee-simple 

*  Go.  litt,  MS.  **  Pbwd.  SS.     Vaugb.  969. 


(f )  That  is,  determined  according  to  the  very  nature  and  exteat  of  its 
original  limitation.  Bomedmes,  in  wills  and  conveyances  to  usoB^asuccaad- 
•i^g  eitate  is  made  to  take  efiect  in  possession  upon  the  happaniBg  of  an 
.event  before  the  natural  determination  of  the  prior  estate ;  as,  for  example, 
A,  tenant  for  life,  provided  that  when  C  returns  from  Rome,  the  estate 
shall  thenceforth  immediately  be  to  the  use  of  B  in  fee.  In  this  case  B's 
estate  is  not  strictly  a  remainder,  because,  if  it  were,  tt  would  be  the  re- 
ndue  only  of  the  fee  after  A's  estate  for  life,  whereas  on  the  return  of  C 
.duriog  A*s  liGs»  it  will  take  effect  in  destruction  of  that  estate.  Estates  of 
this  kind  are  called  conditional  limitationB.  See  Fearne's  Con.  Rem. 
pp.14. 17.261.  ed.7 
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is  tke  Ugbesit  and  kr^est  estate  that  a  sulgect  is  capable  of 
enjojring;  and  he  that  is  tenant  in  fee  bath  in  fain  the  wioie 
tif  the  estate :  a  remaiiider  therefore,  which  is  only  a  portion, 
or  residuary  jMT/,  of  the  estate,  cannot  be  reserred  after  ike 
whole  is  disposed  of.  A  particular  estate,  with  all  the  re- 
mainders expectant  thereon,  is  only  •ne  fee^sknple:  as  40^.  is  [  165  ] 
fMUt  of  lOQ/.  and  60/.  is  the  remainder  of  it:  wlierefbre,  after 
a  fe&>8intple  oooe  vested,  there  can  no  more  be  a  reauundar 
liauted  diereon,  than,  after  die  whole  100/.  is  s^ppropriated, 
there  can  be  any  residue  subsisting. 

Thus  much  being  premised,  we  shall  be  the  better  enabled 
to  eomprehend  the  rules  that  are  laid  down  by  law  to  be 
observed  in  tlie  creation  <i£  remainders,  and  the  reascms  upon 
which  those  rules  are^^itnded. 

1.  AvD,  first,  there  inust  naceasanly  be  some  parfioular 
estate,  precedent  to  the  esfate  in  remainder  ^  As,  an  «sta^ 
fi>r  years  to  A,  remainder  to  fi  for  life ;  xir,  an  estate  for  life 
to  A,  remainder  to  B  in  taiL  'Tbis  fxrecedent  estate  is  called 
the  partkular  estate,  as  being  only  a  small  port,  orparHculMj 
of  the  inheritance ;  the  residuV*  or  remainder  of  which  is 
granted  over  to  another.  The  nedessi^  of  creating  this  pre- 
cedihg  particnlar  estate,  in  order  to  make  a  good  remainder, 
arises  £rom  this  plain  reason ;  that  remainder  is  a  relative  ex- 
pression, and  implies  that  some  part  of  the  thing  is  previously 
disposed  'of  i  for  where  the  whole  is  conveyed  at  once,  there  ' 
cannot  possibly  exist  a  remainder;  but  die  interest  granted, 
whatever  it  be,  will  be  an  estate  in  possession^ 

An  estate  created  to  commence  at  a  distant  period  <xf  time, 
without  any  intervening  estate,  is  therefore  properly  no  re- 
mainder ;  it  is  the  whole  of  die  gift,  and  not  a  residuary  part. . 
And  such  future  estates  can  only  be  made  of  chattel  interests^ 
which  were  considered  in  the  light  of  mere  contracts  by  the 
antient  law"*,  to  be  executed  eitlier  now  or  hereafter,  as  the 
contracting  parties  should  agree ;  but  an  estate  of  fieehold 
must  be  created  to  commence  immediately.  For  it  is  an 
antient  rule  of  the  common  law,  that  an  estate  of  freehold 

'  Co.  yiA*i»»    Plowd.  25.  ^  lUyia.  151. 
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cannot  be  created  to  commence  injuturo;  but  it  ought  to  take 
eiiect  presently  either  in  possession  or  remainder  ^ :  because 
[  166  ]  at  common  law  no  freehold  in  lands  could  pass  without  livery 
of  seisin ;  which  must  operate  either  immediately,  or  not  at 
all.  It  would  therefore  be  contradictory,  if  an  estate,  which 
is  not  to  commence  till  hereafter,  could  be  granted  by  a  con- 
veyance which  imports  an  immediate  possession.  Therefore, 
though  a  lease  to  A  for  seven  years,  to  commence  from  next 
Michaelmas,  is  good;  yet  a  conveyance  to  B  of  lands,  to  hold 
to  him  and  his  heirs  for  ever  from  the  end  of  three  years  next 
ensuing,  is  void.  So  that  when  it  is  intended  to  grant  an 
estate  of  freehold,  whereof  the  enjoyment  shall  be  deferred 
till  a  future  time,  it  is  necessary  to  create  a  previous  particular 
estate,  which  may  subsist  till  that  period  of  time  is  completed ; 
and  for  the  grantor  to  deliver  immediate  possession  of  the 
land  to  the  tenant  of  this  particular  estate,  which  is  construed 
to  be  giving  possession  to  him  in  remainder,  since  his  estate 
and  that  of  the  particular  tenant  are  one  and  the  same  estate 
in  law.  As,  where  one  leases  to  A  for  three  years,  with 
remainder  to  B  in  fee,  and  makes  livery  of  seisin  to  A ;  here 
by  the  livery  the  freehold  is  immediately  created,  and  vested 
in  B,  during  the  continuance  of  A's  term  of  years.  The 
whole  estate  passes  at  once  from  the  grantor  to  the  grantees, 
and  the  remainder-man  is  seized  of  his  remainder  at  the  same 
time  that  the  termor  is  possessed  of  his  term.  The  enjoyment 
of  it  must  indeed  be  deferred  till  hereafter ;  but  it  is  to  all  in- 
tents and  purposes  an  estate  commencing  in  praeseniif  though 
to  be  occupied  and  enjoyed  injuturo. 

As  no  remainder  can  be  created  without  such  a  precedent 
particular  estate,  therefore  the  particular  estate  is  said  to  sup- 
port  the  remainder.  But  a  lease  at  will  is  not  held  to  be  such 
a  particular  estate  as  will  support  a  remainder  over'.  For 
an  estate  at  will  is  of  a  nature  so  slender  and  precarious,  that 
it  is  not  looked  upon  as  a  portion  of  the  inheritance ;  and  a 
portion  must  first  be  taken  out  of  it,  in  order  to  constitute  a 
remainder.  Besides,  if  it  be  a  fr'eehold  remainder,  livery  of 
seisin  must  be  given  at  the  time  of  it's  creation;  and  the 
entry  of  the  grantor  to  do  this  determines  the  estate  at  will 

•  5  Rep.  M.  f  8  lUp.75; 
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in  the  very  instant  in  which  it  is  made  ^ :  or  if  the  remainder 
be  a  chattel  interest,  though  perhaps  the  deed  of  creation 
might  operate  as  a  future  contract^  if  the  tenant  for  years  be 
a  party  to  it,  yet  it  is  void  by  way  of  remainder:  for  it  is  a 
separate  independent  contract,  distinct  from  the  precedent 
estate  at  will ;  and  every  remainder  must  be  part  of  one  and 
the  same  estate,  out  of  which  the  preceding  particular  estate 
is  taken  ^.  And  hence  it  is  generally  true,  that  if  the  par- 
ticular estate  is  void  in  it's  creation,  or  by  any  means  is 
defeated  afterwards,  the  remainder  supported  thereby  shall 
be  defeated  also^:  as  where  the  particular  estate  is  an  estate 
for  the  life  of  a  person  not  in  esse^;  or  an  estate  for  life  upon 
condition,  on  breach  of  which  condition  the  grantor  enters 
and  avoids  the  estate';  in  either  of  these  cases  the  remainder 
over  is  void. 

2.  A  SECOND  rule  to  be  observed  is  this ;  that  the  remainder 
must  commence  or  pass  out  of  the  grantor  at  the  time  of  the 
.  creation  of  the  particular  estate  °^.  As,  where  there  is  an 
estate  to  A  for  life,  with  remainder  to  B  in  fee :  here  B's  re- 
mainder in  fee  passes  from  the  grantor  at  the  same  time  that 
seisin  is  delivered  to  A  of  his  life  estate  in  possession.  And 
it  is  this  which  induces  the  necessity  at  common  law  of  livery 
of  seisin  being  made  on  the  particular  estate,  whenever  a 
Jreehold  remainder  is  created*  For,  if  it  be  limited  even  on 
an  estate  for  years,  it  is  necessary  that  the  lessee  for  years 
should  have  livery  of  seisin,  in  order  to  convey  the  freehold 
from  and  out  of  the  grantor,  otherwise  the  remainder  is  void". 
Not  that  the  livery  is  necessary  to  strengthen  the  estate  for 
years ;  but,  as  livery  of  the  land  is  requisite  to  convey  the 
freehold,  and  yet  cannot  be  given  to  him  in  remainder  without 
infringing  the  possession  of  the  lessee  for  years,  therefore  the 
law  allows  such  livery,  made  to  the  tenant  of  the  particular 
estate,  to  relate  and  enure  to  him  in  remainder,  as  both  tf« 
but  one  estate  in  law^. 


n  Dyer,  18.  '1  Jon.  58. 

b  R«yin.l51.  ">  Litt.  §721.     P'owd.25. 

*  Co.  Litt.  298.  °  Litt.  §  6a 

^  a  Roll.  Abr.  415.  °  Co.  Litt.  49. 
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S»  A  THOU)  rvim  re^secthig  renaindcrs  ki  this:  tiiat  the 
inwainrlrr  must  vest  in  ike  graatee  during  tke  contmianee  of 
ihe  psrticular  estate,  or  eo  imkmii  tlmt  it  determines'.  As, 
if  A  be  tenant  far  liie,  remainder  to  B  in  tail ;  here  B^s  re- 
mainder is  vested  in  him,  at  the  creation  of  the  paiticnlar 
eafeate  to  A  for  life :  or  if  A  and  B  be  tenants  for  their  joint 
]m%  remainder  to  the  survivor  in  fee ;  here,  though  during 
their  jobt  lives,  the  remainder  is  vested  in  neither,  yet  on  the 
deaih  ef  either  of  diem,  the  remainder  vests  instantly  in  the 
anrrivor:  whexefere  both  these  are  good  remainders.  But, 
if  an  estate  be  limited  ^to  A  far  life,  remainder  to  the  eldest 
aon  of  B  in  tail,  and  A  dies  before  B  hath  any  son ;  here  tke 
vemainder  will  be  void«  for  it  did  not  vest  in  any  one  during 
the  continuance,  nor  at  the  determination,  of  the  particular 
estate :  and  even  supposing  that  B  should  afterwards  have  a 
son,  he  shall  not  take  by  this  remainder ;  for,  as  it  did  not 
vest  at  or  before  the  end  of  the  particular  estate,  it  never  can 
vest  at  ally  but  is  gtme  far  ever''^  And  this  depends  upon  the 
principle  before  hud  down,  that  the  precedent  particular 
estate,  and  the  remainder,  are  one  estate  in  law ;  they  must, 
therefore,  subsist  and  be  in  ease  at  one  and  the  same  instant  of 
time^  either  daring  tlie  continuance  of  the  first  estate,  or  at 
the  very  instant  when  that  detarmines,  so  that  no  other  estate 
can  possibly  come  between  them.  For  there  can  be  no  inter* 
vening  estate  between  the  particular  estate,  and  the  remainder 
siqpported  thereby':  the  thing  supported  must  fell  to  the 
ground,  if  once  it's  support  be  severed  from  it. 

r 

It  is  upon  these  mles,  but  principally  the  last,  that  the 
doctrine  erf*  contingent  remainders  depends.  For  remainders 
are  -either  vested  or  contingent.  Vested  remainders  (or  remain- 
ders executed^  whereby  a  present  interest  passes  to  the  party, 
Ibough  to  be  enjoyed  in  Juturo)  are  where  the  estate  is 
■nrariably  fixed,  to  remain  to  a  determinate  person,  after  the 
[  169  ]  particular  estate  is  spent  As  if  A  be  tenant  for  twenty  years^ 
remainder  to  B  in  fee ;  here  B's  is  a  vested  remainder,  which 
nothing  can  defeat  or  set  aside.  (2) 

»  Plowd.  95,     1  Rep.  66.  '  S  Rep.  21. 

<)  I  Jlep.138. 

(2)  The  person  entitled  to  a  vested  remainder  has  an  immediate  fixed 
ri^t  of  future  enjoyment,  that  is,  an  estate  in  practenti,  though  it  is  only 

to 
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Contingent  or  executory  remainders  (whereby  no  present 
interest  passes)  are  where  the  estate  in  remainder  is  limited 
to  take  cflfecty  either  to  a  dubious  and  uncertain  persoriy  or. 
upon  a  dubious  and  uncertain  eT^ent ;  so  that  the  paxticidar 
estate  may  chance  to  be  deternuned,  and  the  remainder  never 
take  eSsct  \  (3) 

First,  they  may  be  limited  to  a  dubious  and  uncertain 
person.  As  if  A  be  tenant  for  lifis,  with  remainder  to  B's 
eklest  son  (then  unborn)  in  tail ;  this  is  a  contingent  remasi- 
der,  for  it  is  uncertain  whether  B  will  have  a  son  or  no :  but 
the  instant  that  a  son  is  bom,  the  remainder  is  no  longer 
contingent,  but  vested.  Though,  if  A  had  died  before  the 
contingency  happened,  that  is,  before  B's  son  was  bon^  the 
remainder  would  have  been  absolutely  gone ;  for  the  particular 
estate  was  determined  before  the  remainder  could  vest  Nay, 
by  the  strict  rule  of  law,  if  A  were  tenant  for  lifo^  remainder 
to  his  own  eldest  son  in  tail,  and  A  died  without  issue  bor% 
but  leaving  his  wife  enseintf  or  big  with  child,  and  after  his 
death  a  posthumous  son  was  born,  this  son  could  not  take, 
the  land  by  virtue  of  this  remainder ;  for  the  particular  estate 

*  3  Rep.  20. 

to  take  efiect  in  possession  and  pernancy  of  the  profits  at  a  future  period; 
and  such  an  estate  may  be  transferred,  aliened,  and  charged  much  in  the 
same  manner  as  an  estate  in  possession.   Cruise  Dig.  tit.  Remainder,  c.  1 .  s.  9. 

(3)  Though  undoubtedly  it  is  a  property  of  all  contingent  remainders, 
that  it  is  uncertain  whether  they  wiU  ever  take  efSoct ;   yet,  it  is  not  that 
uncertainty  which  constitutes  a  remainder  contingent,  because  e?ery  vested 
remainder  for  life  or  in  tail  is,  and  must  be,  liable  lo  the  same  uncertainty, 
as  the  remainder  man  may  die,  or  die  without  issue  before  the  deter- 
mination of  the  ^particular  estate.   The  true  criterion  seems  to  be,  whether 
there  is  a  present  capacity  of  taking  effect  in  possession,  if  the  particular 
estate  were  to  determine;  if  there  be,  the  remainder  is  vested,  and  not 
otherwise.    Thus  if  there  be  a  lease  (or  life  to  A,  and  after  the  death  m{ 
J.  D.  remainder  to  B  in  tail,  while  J.D.  U?e^  B's  remainder  is  contingioiii 
because  if  A  were  then  to  die,  there  would  be  no  oapaci^  of  it's  taking. 
eSsct  in  possession ;    but  if  J.  D.  were  to  die,  living  A,  B's  remainder 
would  inunediately  become  vested ;   and  yet  if  B  were  also  to  die  without 
issue,  living  A,  it  would  never  actually  take  effect  at  all.    See  Fearoi^ 
Con.  Rem.  p.  21 6.  7th  edit. 

The  same  rule  applies  to  the  estate  so  commonly  created  in  settlenient^ 
of  trustees  to  preserve  contingent  remainders;  it  is  quite  uncertain,  and  <i»- 
pends  on  a  contingency,  whether  it  will  ever  actually  come  into  possajiioflt 
yet  it  is  a  vested  remainder.    Seep.  171. 
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determined  before  there  was  any  person  in  esse^  in  whom  the 
i«mainder  could  vest^  But,  to  remedy  this  hardship,  it  is 
enacted  by  statute  10  &  11  W.  III.  c.  16.  that  posthumous 
children  shall  be  cfq)able  of  taking  in  remainder,  in  the  same 
manner  as  if  they  had  been  bom  in  their  father's  lifetime : 
th6t  is,  the  remainder  is  allowed  to  vest  in  them,  while  yet  in 
their  mother's  womb".  (4) 

This  species  of  contingent  remainders  to  a  person  not  in 
being  must  however  be  limited  to  some  one,  that  may  by 
common  possibility,  or  potentia  propinquay  be  in  esse  at  or 
before  the  particular  estate  determines  ""•  As  if  an  estate  be 
r  170  ]  made  to  A  for  life,  remainder  to  the  fieirs  of  B ;  now,  if  A 
dies  before  B,  the  remainder  is  at  an  end ;  for  during  B's  life 
he  has  no  heir,  nemo  est  haeres  viventis :  but  if  B  dies  first, 
the  remainder  then  immediately  vests  in  his  heir,  who  will  be 
entitled  to  the  land  on  the  death  of  A.  This  is  a  good  con* 
tingent  remainder,  for  the  possibility  of  B's  dying  before  A  is 
potentia  propinqua,  and  therefore  allowed  in  law*.  But  a 
.  remainder  to  the  right  heirs  of  B  (if  there  be  no  such  person 
as  B  in  esse^  is  void  ^.    For  here  there  must  two  contingencies 

<  Salk.  2S7.     4  Mod.  282.  '  Co.  Litt.  378. 

«>  See  Vol.1,  p.  130.  ^  Hob.  S3. 

^  2  Rep.  51. 

(4)  The  case  of  Reeve  v.  Long,  which  is  that  referred  to  in  the  text, 
arose  on  a  will,  and  in  the  argument  for  the  posthumous  son,  it  was  not 

contended  that  he  could  take,  if  his  estate  was  a  contingent  remainder, 

but  that  it  was  an  executory  devise,  to  which  the  rule  did  not  apply,  (see 

post,  p.  175).     The  statute  was  passed  on  account  of  the  dissatisfaction  of 

the  judges  with  the  decision  of  the  house  of  lords  in  his  favour,  a  decision 

grounded  rather  on  the  hardship  of  the  case  than  on  legal  principles.    The 

statute  merely  speaks  of  marriage,  or  other  settlements,  and  is  silent  as  to 

wHls;  whether  the  lords  thought  that  their  decision  had  settled  the  law 

•iibo  wills,  and  therefore  that  it  was  unnecessary,  or  whether  the  word  was 

omitted  from  delicacy,  as  the  insertion  of  it  would  have  implied  that  their 

previous  judgment  was  wrong ;  it  is  understood,  however,  that  wills  are 

included  in  it,  or  governed  by  the  same  rule.     The  words  of  the  statute 

being  that  the  posthumous  child  shall  take  **  in  the  tame  mlEmner"  as 

if  bom  in  the  life-time  of  the  parent,  he  is  entitled  to  the  intermediate 

profits  from  the  death  of  the  parent;    whereas  where  the  birth  of  a 

posthiunous  child  devests  an  estate  which  has  descended  on  an  heir  at 

law,  and  such  child  takes  by  descent,  the  intermediato  heir  retains  the 

profits. 
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happen :  first,  that  such  a  person  as  B  shall  be  bom ;  and, 
secondly,  that  he  shall  also  die  during  the  continuance  of  the 
particidar  estate ;  which  make  it  potentia  reinotissima^  a  most 
improbable  possibility.  (5)  A  remainder  to  a  man's  eldest 
son,  who  hath  none  (we  have  seen)  is  good,  for  by  common 
possibility  he  may  have  one ;  but  if  it  be  limited  in  particular 
to  his  son  John,  or  Richard,  it  is  bad,  if  he  have  no  son  of 
that  name ;  for  it  is  too  remote  a  possibility  that  he  should 
not  only  have  a  son,  but  a  son  of  a  particular  name '.  A 
limitation  of  a  remainder  to  a  bastard  before  it  is  born,  is  not 
good*:  for  though  the  law  allows  the  possibility  of  having 
bastards,  it  presumes  it  to  be  a  very  remote  and  improbable 
contingency.  Thus  may  a  remainder  be  contingent,  on  account 
of  the  uncertainty  of  the  person  who  is  to  take  it. 

A  REMAINDER  may  also  be  contingent,  where  the  person 
to  whom  it  is  limited  is  fixed  and  certain,  but  the  eoent  upon 
which  it  is  to  take  effect  is  vague  and  uncertain.  As,  where 
land  is  given  to  A  for  life,  and  in  case  B  survives  him,  then 
with  remainder  to  B  in  fee :  here  B  is  a  certain  person,  but 
the  remainder  to  him  is  a  contingent  remainder,  depending 
upon  a  dubious  event,  the  uncertainty  of  his  surviving  A. 
During  the  joint  lives  of  A  and  B  it  is  contingent ;  and  if  B 
dies  first,  it  never  can  vest  in  his  heirs,  but  is  for  ever  gone ; 
but  if  A  dies  first,  the  remainder  to  B  becomes  vested. 

Contingent  remainders  of  either  kind,  if  they  amount  to    OflN^  ] 
a  freehold^  cannot  be  limited  on  an  estate  for  years,  or  any 

^  2  Rep.  51.  *  Cro.  Elia.  509. 


(5)  It  is  not  merely  there  bdng  two  contingencies  to  happen,  or 
what  Lord  Coke  calls  a  possibility  on  a  possibility,  in  order  to  the  vesting 
of  the  estate,  which  will  ntake  the  posdbility  too  remote,  but  there  musd 
be  some  legal  improbability  in  the  contingencies.  Mr.  Butler  mentions  a 
case,  RotUledge  v.  JDorril,  3  Ve8.jun.757.,  where  limitations  of  a  money 
fund  were  held  valid,  and  yet  to  entitle  one  of  Uie  otjects  to  take  under  it, 
1st.  The  husband  and  wife  must  have  had  a  child;  id.  That  child  must 
have  had  a  child ;  3d.  The  last-mentioned  child  must  have  been  alive  at 
the  daoeaae  of  tbe  survivor  of  his  grandfather  and  grandmother ;  4th.  If  a 
boy  he  must  have  attained  twenty-one,  if  a  girl  that  age,  .or  married^ 
Feanie,Con.Rem.951.,n.c.  7th  Ed. 
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other  particular  estate,  less  than  a  freehold.  Thus  if  land  be 
granted  to  A  for  ten  years,  with  remainder  in  fee  to  the  right 
heirs  of  B,  this  remainder  is  void  ^ ;  but  if  granted  to  A  for 
life,  with  a  like  remainder,  it  is  good.  For,  unless  the  free- 
hold passes  out  of  the  grantor  at  the  time  when  the  remainder 
is  created,  such  freehold  remainder  is  void :  it  cannot  pass 
out  of  him,  without  vesting  somewhere ;  and  in  the  case  of  a 
contingent  remainder  it  must  vest  in  the  particular  tenant, 
else  it  can  vest  no  where ;  unless,  therefore,  the  estate  of  such 
particular  tenant  be  of  a  fr^eehold  nature,  the  freehold  cannot 
vest  in  him,  and,  consequently,  the  remainder  is  void.  (6) 

Contingent  remainders  may  be  defeated^  by  destroying  or 
determining  the  particular  estate  upon  whioh  they  depend, 
before  the  contingency  happens  whereby  they  become 
vested*^.  (7)  Therefore  when  there  is  tenant  for  life,  with 
divers  remainders  in  contingency,  he  may,  not  only  by  his 
death,  but  by  alienation,  surrender,  or  other  methods,  destroy 
and  determine  his  own  life-estate  before  any  of  those  re- 
mainders vest ;  the  consequence  of  which  is,  that  he  utterly 
defeats  them  all.  As,  if  there  be  tenant  for  life,  with  re- 
mainder to  his  eldest  son  unborn  in  tail,  and  the  tenant  for  life, 
before  any  son  is  bom,  surrenders  his  life-estale,  he  by  that 
means  defeats  the  remainder  in  tail  to  his  son :  for  his  son 
not  being  in  esse^  when  the  particular  estate  determined,  the 

^  I  Rep.  ISa  «  Ibid.  66. 13S. 


(6)  But  although  every  contingent  freehold  reminder  must  be  sup- 
ported by  a  preceding  freehold,  it  is  not  necessary  that  such  preceding 
estate  continue  in  the  actual  scinn  of  its  rightful  tenant;  it  is  sufficient  if 
there  subsists  a  right  of  entry  to  such  preceding  estate,  at  the  time  the  re- 
mainder should  vest.  As  if  A  be  tenant  for  life,  with  a  contingent  re- 
mainder over,  and  be  disseised,  the  right  of  entry,  while  it  remains  in 
Um,  will  support  the  4»ntingent  remainders;  but  if  the  disseisor  should 
die,  and  the  property  should  descend  on  his  heir  at  law  during  the  life  of 
A,  A  would  lose  his  right  of  entry,  and  have  only  a  right  of  action,  which 
would  not  be  enough  to  support  the  4»ntingent  remainders ;  for  in  that 
case  it  is  a  question  whether  the  particular  estate,  on  which  the  remainders 
depend,  subsists  or  not,  another  estate  being  protected  by  the  law  till  that 
question  is  decided.    Feame,  Con.  Rem.  p.  286.,  7th  ed. 

(7)  Indeed  any  alteration  in  die  preceding  estate,  which  changes  its 
quantity,  t.  e.  its  limited  duration,  will  defeat  the  contingent  remainder. 
Fearoe,Con.Rem.  p.  337.,  7th  ed. 
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remainder  could  not  then  vest ;  and,  as  it  could  not  vest  then, 
by  the  rules  before  laid  down,  it  never  can  vest  at  all.  In 
these  cases,  therefore,  it  is  necessary  to  have  trustees  ^pointed 
to  preserve  the  contingent  remainders;  in  whom  there  is 
vested  an  estate  in  remainder  for  the  life  of  the  tenant  for  life, 
to  commence  when  his  estate  determines.  If,  therefore,  his 
estate  for  life  determines  otherwbe  than  by  his  death,  the 
estate  of  the  trustees,  for  the  residue  of  his  natural  life,  will 
then  take  effect,  and  become  a  particular  estate  in  possession,  C  172  ] 
sufficient  to  support  the  remidnders  depending  in  contingency. 
This  method  is  said  to  have  b&n  invented  by  sir  Orlando 
Bridgman,  sir  Geoffirey  Palmer,  and  other  eminent  counsel, 
who  betook  themselves  to  conveyancing  during  the  time  of 
the  civil  wars;  in  order  thereby  to  secure  in  family  settle- 
ments a  provision  for  the  future  children  of  an  intended 
marriage,  who  before  were  usually  left  at  the  .mercy  of  the 
particular  tenant  for  life  ^ :  and  when,  after  the  Restoration, 
those  gentlemen  came  to  fill  the  first  offices  of  the  law,  they 
supported  this  invention  within  reasonable  and  proper  bounds, 
and  introduced  it  into  general  use. 

Thus  the  student  will  observe  how  much  nicety  is  required 
in  creating  and  securing  a  remainder ;  and  I  trust  he  will* 
in  some  measure,  see  the  general  reasons  upon  which  this 
nicety  is  founded.  It  were  endless  to  attempt  to  enter  upon 
the  particular  subtleties  and  refinements,  into  which  this 
doctrine,  by  the  variety  of  cases  which  have  occurred  in  the  ^ 
course  of  many  centuries,  has  been  spun  out  and  subdivided: 
neither  are  they  consonant  to  the  design  of  these  elementary 
disquisitions.  I  must  not  however  omit,  that  in  devises  by 
last  will  and  testament,  (which,  being  often  drawn  up  when 
the  party  is  tnops  consilii,  are  always  more  favoured  in  con- 
struction than  formal  deeds,  which  are  presumed  to  be  made 
with  great  caution,  fore-thought,  and  advice,)  in  these  de- 
vises, I  say.  remainders  may  be  created  in  some  measure 
contrary  to  the  rules  before  laid  down :  though  our  lawyers 
will  not  allow  such  dispositions  to  be  stricdy  remainders; 
but  call  them  by  another  name,  that  of  executory  devises,  or 
devises  hereafter  to  be  executed. 

0  See  Moor,  486.     52  Roll.  Abr.797.  pi.  13.     2  Sid.  159.     3  Chan.  iUi>-  170* 
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An  executory  devise  of  lands  is  such  a  disposition  of  them 
by  will,  that  thereby  no  estate  vests  at  the  death  of  the  devisor, 
but  only  on  some  future  contingency.  (8)  It  differs  from  a 
remainder  in  three  very  material  points  :  1.  That  it  needs  not 
[  173  ]  any  particular  estate  to  support  it  2.  That  by  it  a  fee-simple, 
or  other  less  estate,  may  be  limited  after  a  fee-simple.  3.  That 
by  this  means  a  remainder  may  be  limited  of  a  chattel  interest, 
after  a  particular  estate  for  life  created  in  the  same. 

1.  The  first  case  happens  when  a  man  devises  a  future 
estate  to  arise  upon  a  contingency ;  and,  till  that  contingency 
happens,  does  not  dispose  of  the  fee-simple,  but  leaves  it  to 
descend  to  his  heir  at  law.  As  if  one  devises  land  to  a  feme- 
sole  and  her  heirs,  upon  her  day  of  marriage:  here  is,  in  efiect, 
a  contingent  remainder,  without  any  particular  estate  to  sup- 
port it ;  a  freehold  commencing  in  futuro.  This  limitation, 
thou^  it  would  be  void  in  a  deed,  yet  is  good  in  n  will,  by 
way  of  executory  devise  *.  For,  since  by  a  devise  a  freehold 
may  pass  without  corporal  tradition  or  livery  of  seisin,  (as  it 
must  do,  if  it  passes  at  all,)  therefore  it  may  commence 
in  Juhiro ;  because  the  principal  reason  why  it  cannot  com- 
mence in  Jiduro  in  other  cases,  is  the  necessity  of  actual 
seisin,  which  always  operates  in  praesenii.  And,  since  it 
may  thus  commence  m  futuro^  there  is  no  need  of  a  parti- 
cular estate  to  support  it;  the  only  use  of  which  is  to  make 
the  remainder,  by  it's  unity  with  the  particular  estate,  a  pre- 

%  sent  interest  And  hence  also  it  follows,  that  such  an  execu- 
tory devise,  not  being  a  present  interest,  cannot  be  barred  by 
a  recovery,  suffered  before  it  commences.  ^ 

2.  By  executory  devise,  a  fee,  or  other  less  estate,  may  be 
limited  after  a  fee.     And  this  happens  where  a  devisor  de- 

<  1  Sd.  153.  ^  Cro.  Jac.  593. 

(8)  Mr.  Feame  observes  upon  the  inaccuracy  of  a  similar  definition  to 
t^isy  that  it  is  capable  of  comprehending  more  than  the  thing  defined,  for 
a  contingent  remainder  created  by  will  would  exactly  answer  to  it.  He 
.  defines  an  executory  devise  thus  —  ^  Such  a  limitation  of  a  future  estate 
of  interest  in  lands  or  chattels  (though  in  the  case  of  chattels  personal  it  is 
more  properly  an  executory  bequest)  as  the  law  admits  in  the  case  of  a  will, 
though  contrary  to  the  rules  of  limitation  in  conveyances  at  common  law.'* 
Gbn.  Rem.SM.  7tbJM. 
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vises  his  whole  estate  in  fee,  but  limits  a  remainder  thereon 
to  commence  on  a  {iitm*e  contingency.  As  if  a  man  devises 
land  to  A  and  his  heirs ;  but,  if  he  dies  before  the  age  of 
twenty-one,  then  to  B  and  his  heirs ;  this  remainder,  though 
void  in  a  deed,  is  good  by  way  of  executory  devise  K  But, 
in  both  these  species  of  executory  devises,  the  contingencies 
ought  to  be  such  as  may  happen  within  a  reasonable  time;  as 
within  one  or  more  life  or  lives  in  being,  or  within  a  mode- 
rate term  of  years,  for  courts  of  justice  will  not  indulge  even  [^'74] 
wills,  so  as  to  create  a  perpetuity,  which  the  law  abhors  ^ ; 
because  by  perpetuities,  (or  the  settlement  of  an  interest, 
which  shall  go  in  the  succession  prescribed,  without  any  power 
of  alienation  ',)  estates  are  made  incapable  of  answering  those 
ends  of  social  commerce,  and  providing  for  the  sudden  con- 
tingencies of  private  life,  for  which  property  was  at  ftrst 
established.  The  utmost  length  that  has  been  hitherto  al- 
lowed for  the  contingency  of  an  executory  devise  of  either 
kind  to  happen  in,  is  that  of  a  life  or  lives  in  being,  and  one- 
and-twenty  yeai*s  afterwards.  As  when  lands  are  devised  to 
such  unborn  son  of  a  feme-covert,  as  shall  first  attain  the  age 
of  twenty-one,  and  his  heirs  ;  the  utmost  length  of  time  that 
can  happen  before  the  estate  can  vest,  is  the  life  of  the  mo- 
ther and  the  subsequent  infanpy  of  her  son :  and  this  hath 
been  decreed  to  be  a  good  executory  devise  \  (9) 

3.  By  executory  devise  a  term  of  years  may  be  given  to 
one  man  ibr  his  life,  and  afterwards  limited  over  in  remainder 
to  another,  which  could  not  be  done  by  deed ;  for  by  law 

*  2  Mod.  289.  '  Salk.239. 

"  12  Mod. 287.     1  Vcrn.  164.  ''  Fort,  2S2. 


(9)  This  L»  not  a  period  arbitrarily  fixed ;  but  as  an  executory  devise  is 
only  an  indulgence  shewn  to  testators,  who  have  failed  in  the  formal. cre- 
ation of  that  estate,  (a  contingent  remainder,)  which  they  lawfully  might 
have  created,  the  courts  of  law  will  not  suffer  it  to  exceed  the  limitations 
of  a  common-law  conveyance.  Now  in  marriage  settlements  an  estate 
may  be  limited  to  the  first  and  other  sons  of  the  marriage'  in  tail,  which 
only  renders  it  unalienable,  in  fact,  for  a  life  or  lives  in  being,  twenty-one 
years  afterwards,  and  the  fraction  oi*  another  year  allowed  for  the  period 
of  gestation.  This,  therefore,  is  the  limit  of  time,  within  which  an  exe- 
cutory devise  to  be  good  must  happen  j  and  the  fraction  of  a  year  for 
gestation  is,  in  fact,  hardly  an  addi^n,  as  the  infant  en  ventre  ta  mere,  if 
in  law  a  life  in  being.    See  L<mg  v.  BlackaU,  7T.R.  lOO.  • 
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the  first  grant  of  it,  to  a  man  fbr  life,  was  a  total  disposition 
of  the  whole  term ;  a  life-estate  being  esteemed  of  a  higher 
and  larger  nature  tlian  atiy  term  of  years  \  And,  at  first, 
the  courts  were  tender,  even  in  the  case  of  a  will,  of  re- 
straining the  devisee  for  life  from  aliening  the  term  ;  but  only 
held,  that  in  case  he  died  without  exerting  that  act  of  owner- 
ship, the  remainder  over  should  then  take  place  ^ :  for  the 
restraint  of  the  power  of  alienation,  especially  in  very  long 
terms,  was  introducing  a  species  of  perpetuity.  But,  soon 
afterwards,  it  was  held",  that  the  devisee  for  life  hath  no 
power  of  aliening  the  term,  so  as  to  bar  the  remainder- 
man (10) :  yet,  in  order  to  prevent  the  danger  of  perpetuities, 
it  was  settled  ^,  that  though  such  remainders  may  be  limited 
to  as  many  persons  successively  as  the  devisor  thinks  proper, 
[  175  ]  yet  they  must  all  be  in  esse  during  the  life  of  the  first  devisee; 
for  then  all  the  candles  are  lighted  and  are  consuming  to- 
gether, and  the  ultimate  remainder  is  in  reality  only  to  that 
remainder-man  who  happens  ^o  survive  the  rest :  and  it  was 
also  settled,  that  such  remainder  may  not  be  limited  to  take 
effect,  unless  upon  such  contingency  as  must  happen  (if  at  all) 
during  the  Hfe  of  the  first  devisee  ^  (11) 

*  8  Rep.  95.  0  1  Sid.  451. 

"»  Bro,  tU.chattdeh  23.     Dyer,  74.         p  Skinn.  341.     S  P.  Wm?.  258. 

"  Dyer,  358.     8  Rep.  96. 


(10)  The  same  rule  prevails  in  equity  as  to  executory  bequests  of  personal 
chattels,  and  that  equally,  whether  the  fomi  of  the  bequest  gives  the  thing 
itself  to  the  first  Ic^tee,  or  only  the  use  of  the  thing.  Fearnc,  Con.  Rem. 
pp.  401 .  404.  406.,  7th  ed. 

(11)  Peter  Thelusson,  Esq.»  an  eminent  merchant,  devised  the  bulk  of  an 
immense  property  to  trustees,  for  the  purpose  of  accumulation  during  the 
lives  of  three  sons,  and  of  all  their  sons  who  should  be  living  at  the  time 
of  his  death,  or  be  bom  in  due  time  afterwards,  and  during  the  life  of  the 
survivor  of  them.  Upon  the  death  of  this  last,  the  fund  is  directed  to  be 
divided  into  three  shares,  one  to  the  eldest  male  lineal  descendant  of  each 
of  his  three  sons ;  upon  the  failure  of  such  a  descendant,  the  share  to  go  to 
the  descendants  of  the  other  tons ;  and,  upon  failure  of  all  such  descendants, 
the  whole  to  go  to  the  sinking  fund.  When  he  died,  he  had  three  sons 
living,  who  had  four  sons  living,  and  two  twin-sons  were  born  soon  after. 
Upon  calculation  it  app^red  that  at  the  death  of  the  survivor  of  these 
nine,  the  fund  would  probably  exceed  nineteen  millions ;  and  upon  the 
supposition  of  only  one  person  to  take,  and  a  minority  of  ten  years,  that 
it  would  exceed  thirty*two  millioos.    It  is  evident  that  this  extraordiimry 

will 
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Thus  much  for  such  estates  in  expectancy,  as  are  created 
by  the  express  words  of  the  parties  themselves ;  the  most  in- 
tricate title  in  the  law.  There  is  yet  another  species,  which 
is  created  by  the  act  and  operation  of  the  law  itself,  and  this 
is  called  a  reversion. 

III.  An  estate  in  reversion  is  the  residue  of  an  estate  left  in 
the  grantor,  to  commence  in  possession  after  the  determination 
of  some  particular  estate  granted  out  by  him  ^.  Sir  Edward 
Coke  ^  describes  a  reversion  to  be  the  returning  of  land  to  the 
grantor  or  his  heirs  after  the  grant  is  over.  As,  if  there  be 
a  gift  in  tail,  the  reversion  of  the  fee  is  without  any  special 
reservation,  vested  in  the  donor  by  act  of  law :  and  so  also 
the  reversion,  after  an  estate  for  life,  years,  or  at  will,  con- 
tinues in  the  lessor.  For  the  fee-simple  of  all  lands  must 
abide  somewhere;  and  if  he,  who  was  before  possessed  of 
the  whole,  carves  out  of  it  any  smaller  estate,  and  grants  it 
away,  whatever  is  not  so  granted  remains  in  him.  A  re- 
version is  never,  therefore,  created  by  deed  or  writing,  but 
arises  from  construction  of  law ;  a  remainder  can  never  be 

<)  Co.  Litt.  29.  '  1  Inst.  142. 

will  was  strictly  within  the  limits  laid  down  in  the  text ;  and  it  was  ac- 
cordingly sustained  both  in  the  court  of  chancery  and  in  the  house  of  lords. 
See  4  Ves.jun.  227.,  1 1  Ves.  jun.  1 12.,  ]  New  Rq>.  357. 

Thu  will,  however,  occasioned  the  passing  of  the  59  &  40  G.  III.  c.98., 
by  which  are  prohibited  any  settlements  of  property,  real  or  personal,  for 
entire  or  partial  accumulation  for  any  longer  term  than  the  life  of  the 
settler,  the  period  of  twenty-one  years  from  his  death,  the  minority  of  any 
person  or  persons  living,  or  en  venire  ta  mere  at  the  time  of  his  death,  or 
the  minority  of  any  persons  who  would  be  beneficially  entitled  to  the  pro- 
fits under  the  settlement,  if  of  full  age.  Any  direction  to  accumulate  be- 
yond this,  except  for  the  purpose  of  paying  debts,  raising  portions  for 
children,  or  in  case  of  the  produce  of  timber,  is  declared  void,  and  the 
profits  are  directed  to  be  paid  to  such  person  as  would  have  been  enti- 
tled, if  there  were  no  such  direction.  In  moving  the  judgment  of  the  lords 
in  Thelusson's  case.  Lord  Eldon  Ch.  said  of  this  act^  which  had  passed 
between  the  decisions  of  the  original  case  and  the  appeal,  **  That  act  was 
rather  a  matter  of  surprize  upon  me,  and,  perhaps,  it  is  not  one  of  the 
wisest  le^lative  measures.  But  it  must  be  remembered,  that  it  expressly 
alters  what  it  takes  to  have  been  the  former  law,  and  confines  the  power 
of  accumulation  to  twenty-one  years ;  but  if  your  lordships  were  to  exer- 
cise the  power  of  accumulation  in  all  the  cases  allowed  by  the  act,  the 
accumulation  would  be  enormous.'*     1  N.R.  397. 

o  4 
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limitedy  unless  by  either  deed  or  devise.  But  both  are 
equally  traiisferrable,  when  actually  vested,  being  both  estates 
inpraeseniif  though  taking  effect  injiituro^ 

The  doctrine  of  reversions  is  plainly  derived  from,  the 
feodal  constitution.  For  when  a  feud  was  granted  to  a  man 
£or  life,  or  to  him  and  his  issue  male,  rendering  either  rent 
or  other  services ;  then,  on  his  death  or  the  failure  of  issue 
male,  the  feud  was  determined,  and  resulted  back  to  the  lord 
[  1 76  ]  or  proprietor,  to  be  again  disposed  of  at  his  pleasure.  And 
hence  the  usual  incidents  to  reversions  are  said  to  be  feaUy 
and  %'mt.  When  no  rent  is  reserved  on  the  particular  estate, 
fealty  however  results  of  course,  as  an  incident  quite  insepar- 
able, and  may  be  demanded  as  a  badge  of  tenure,  or  ac- 
knowledgment of  superiority;  being  frequently  the  only 
evidence  that  the  lands  are  holden  at  all.  Where  rent  is  re- 
served, it  is  also  incident,  though  not  inseparably  so,  to  the 
reversion  *.  The  rent  may  be  granted  away,  reserving  the 
reversion ;  and  the  reversion  may  be  granted  away,  reserving 
the  rent ;  by  special  words :  but  by  a  general  grant  of  the  re- 
version, the  rent  will  pass  with  it,  as  incident  thereunto ; 
though  by  the  grant  of  the  rent  generally  the  reversion  will 
not  pass.  The  incident  passes  by  the  grant  of  the  principal, 
but  not  e  canverso:  for  the  maxim  of  law  is,  "  accessorium  non 
**  ducity  sed  sequitury  suum  jprincipale  ^" 

These  incidental  rights  of  the  reversioner  and  the  re- 
spective modes  of  descent,  in  which  remainders  very  frequently 
differ  from  reversions,  have  occasioned  the  laiv  to  be  careful 
in  distinguishing  the  one  from  the  other,  however  inaccu- 
rately the  parties  themselves  may  describe  them.  For  if 
one,  seised  of  a  paternal  estate  in  fee,  makes  a  lease  for  life, 
with  remainder  to  himself  and  his  heirs,  this  is  properly  a 
mere  reversion  ",  to  which  rent  and  fealty  shall  be  incident ; 
and  which  shall  only  descend  to  the  heirs  of  his  father's 
blood,  and  not  to  his  heirs  general,  as  a  remainder  limited  to 
him  by  a  third  person  would  have  done  " :  for  it  is  the  old 
estate,  which  was  originally  in  him,  and  never  yet  was  out  of 

•  Co.  Lm.M:J.  C-ro.Eliz.  :i','l. 

•  iWf/.  i.jlj  I5ti.  '  ^  Txrv.  407. 
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him.  And  so  likewise,  if  a  man  grants  a  lease  for  life  to  A, 
reserving  rent,  with  reversion  to  B  and  his  heirs,  B  hath  a 
remainder  descendible  to  his  heirs  general,  and  not  a  reversion 
to  which  the  rent  is  incident ;  but  the  grantor  shall  be  en- 
titled to  the  rent,  during  the  conti/iuance  of  A's  estate  \ 

In  order  to  assist  such  persons  as  have  any  estate  in  re-  [  177  ] 
mainder,  reversion,  or  expectancy,  after  the  death  of  others, 
against  fraudulent  concealments  of  their  deaths,  it  is  enacted 
by  the  statute  6  Ann.  c.  18.  tliat  all  persons  on  whose  lives 
any  lands  or  tenements  are  holden,  shall  (upon  application  to 
the  court  of  chancery,  and  order  made  thereupon)  once  in 
every  year,  if  required,  be  produced  to  the  court,  or  it's  com- 
missioners ;  or,  upon  neglect  or  refusal,  they  shall  be  taken 
to  be  actually  dead,  and  the  person  entitled  to  such  expectant 
estate  may  enter  upon  and  hold  the  lands  and  tenements,  till 
the  party  shall  appear  to  be  living. 

Before  we  conclude  the  doctrine  of  remainders  and  re- 
versions, it  may  be  proper  to  observe,  that  whenever  a  greater 
estate  and  a  less  coincide  and  meet  in  one  and  the  same 
person,  without  any  intermediate  estate  y,  the  less  is  imme- 
diately annihilated;  or,  in  the  law  phrase,  is  said  to  be 
fkerged^  that  is,  sunk  or  drowned  in  the  greater.  Thus,  if 
there  be  tenant  for  years,  and  the  reversion  in  fee-simple  de- 
scends lo  or  is  purchased  by  him,  the  term  of  years  is  merged 
in  the  inheritance,  and  shall  never  exist  any  more.  But  they 
must  come  to  one  and  the  same  person  in  one  and  the  same 
right ;  else,  if  the  freehold  be  in  his  own  right,  and  he  has  a 
term  in  right  of  another  {cfi  aider  droit\  there  is  no  merger. 
Therefore,  if  tenant  for  years  dies,  and  makes  him  who  hath 
the  reversion  in  fee  his  exeeutor,  whereby  the  term  of  years 
vests  also  in  him,  the  term  shall  not  merge ;  for  he  hath  the 
fee  in  his  own  right,  and  the  term  of  years  in  the  right  of 
the  testator,  and  subject  to  his  debts  and  legacies.  So-  also, 
if  he  who  hath  die  reversion  in  fee  marries  the  tenant  for 
years,  there  is  no  merger;  for  he  hath  the  inheritance  in  his 
own  right,  the  lease  in  the  right  of  his  wife  *.     An  estate-tail 

"^  I  And.  t>3.  -  Plow.  4 IS.   Cro. Jac.  275.   Co.Litt. 

■   :J  I^v.  437.  538. 
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is  an  exception  to  this  rule :  for  a  man  may  have  in  his  own 
right  both  an  estate  tail  and  a  reversion  in  fee;  and  the  estate- 
taily  though  a  less  estate,  shaR  not  merge  in  the  fee  *.  For 
estates-tail  are  protected  and  preserved  from  merger  by  the 
[  178  j  operation  and  construction,  though  not  by  the  express  words, 
of  the  statute  de  donis :  which  operation  and  construction 
have  probably  arisen  upon  this  consideration;  that,  in  the 
common  cases  of  merger  of  estates  for  life  or  years  by  uniting 
with  the  inheritance,  the  particular  tenant  hath  the  sole  inte- 
rest in  them,  and  hath  full  power  at  any  time  to  defeat,  de- 
stroy, or  surrender  them  to  him  that  hath  the  reversion ; 
therefore,  when  such  an  estate  unites  with  the  reversion  in 
fee,  the  law  considers  it  in  the  light  of  a  virtual  surrender  of 
»  the  inferior  estate  \  But,  in  an  estate-tail,  the  case  is  other- 
wise :  the  tenant  for  a  long  time  had  no  power  at  all  over  it, 
so  as  to  bar  or  to  destroy  it,  and  now  can  only  do  it  by  certain 
special  modes,  by  a  fine,  a  recovery,  and  the  like  ^ :  it  would 
therefore  have  been  strangely  improvident  to  have  permitted 
the  tenant  in  tail,  by  purchasing  the  reversion  in  fee,  to  merge 
his  particular  estate,  and  defeat  the  inheritance  of  his  issue ; 
and  hence  it  has  become  a  maxim,  that  a  tenancy  in  tail, 
which  cannot  be  surrendered,  cannot  also  be  merged  in  the 
fee. 

•2  Rep.  61.     8  Rep.  74.  <"  See  page  116. 

0  Cro.  Eliz.  SOS. 
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CHAPTER    THE    TWELFTH. 


OF  ESTATES  IN  SEVERALTY,  JOINT- 
TENANCY,  COPARCENARY,  and 
COMMON. 


\\/"E  come  now  to  treat  of  estates,  with  respect  to  the 
number  and  connexions  of  their  owners,  the  tenants 
who  occupy  and  hold  them.  And,  considered  in  this  view, 
estates  of  any  quantity  or  length  of  duration,  and  whether 
they  be  in  actual  possession  or  expectancvy  may  be  held  in 
four  different  ways ;  in  severalty,  in  joint-tenancy,  in  copar- 
cenary, and  in  common.  ( I ) 

I.  He  that  holds  lands  or  tenements  in  severalty^  or  is  sole 
tenant  thereof,  is  he  that  holds  them  in  his  own  right  only, 
without  any  other  person  being  joined  or  connected  with  him 
in  point  of  interest,  during  his  estate  therein.  This  is  the 
most  common  and  usual  way  of  holding  an  estate ;  and,  there- 
fore, we  may  make  the  same  observations  here  that  we  did 
upon  estates  in  possession,  as  contradistinguished  from  those 
in  expectancy,  in  the  preceding  chapter:  that  there  is  little  or 
nothing  peculiar  to  be  remarked  concerning  it,  since  all 
estates  are  supposed  to  be  of  this  sort,  unless  where  they  are 
.  expressly  declared  to  be  otherwise ;  and  that  in  laying  down 
general  f  ales  and  doctrines,  we  usually  aj^ly  them  to  such 
estates  as  are  held  in  severalty.  I  shall  therefore  proceed  to 
consider  the  other  three  species  of  estates,  in  which  there  are 
always  a  plurality  of  tenants. 


(i)  This  u  not  true  as  to  coparcenary^  sec  post,  p.  188. 
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II.  An  estate  in  joint-tenancy  is  where  lands  or  tenements 
are  granted  to  two  or  more  persons,  to  hold  in  fee-simple, 
fee-tail,  for  life,  for  years,  or  at  will.  In  consequence  of 
[  1 80  ]  such  grants  an  estate  is  called  an  estate  in  joint-tenancy  %  and 
sometimes  an  estate  in  jointure^  which  word  as  well  as  the 
other  signifies  an  union  or  conjunction  of  interest ;  though  in 
common  speech  the  term  jointure  is  now  usually  confined  to 
that  joint  estate,  which  by  virtue  of  the  statute  27  Hen.  VIII. 
clO.  is  frequently  vested  in  the  husband  and  wife  before 
marriage,  as  a  fiill  satisfaction  and  bar  of  the  woman's  dower  ^. 

In  unfolding  this  title,  and  the  two  remaining  ones,  in  the 
present  chapter,  we  will  first  inquire  how  these  estates  may 
be  created ;  next,  their  properties  and  respective  incidents  ; 
and  lastly,  how  they  may  be  severed  or  destroyed. 

1.  The  creation  of  an  estate  in  joint-tenancy  de))ends  on 
the  wording  of  the  deed  or  devise,  by  which  the  tenants 
claim  title;  for  this  estate  can  only  arise  by  purchase  or 
grant,  that  is,  by  the  act  of  the  parties,  and  never  by  the 
mere  act  of  law.  Now,  if  an  estate  be  given  to  a  plurality 
of  persons,  without  adding  any  restrictive,  exclusive,  or  ex- 
planatory words,  as  if  an  estate  be  granted  to  A  and  B  and 
their  heirs,  this  makes  them  immediately  joint-tenants  in  fee 
of  the  lands.  For  the  law  interprets  the  grant  so  as  to  make 
all  parts  of  it  take  effect,  which  can  only  be  done  by  creating 
an  equal  estate  in  them  both.  As  therefore  the  grantor  has 
thus  united  their  names,  the  law  gives  them  a  thorough 
union  in  all  other  respects.  (2)     For, 

2.  ITie  properties  of  a  joint  estate  are  derived  from  it's 
unity,  which  is  fourfold ;  the  unity  of  interest,  the  unity  of 
title,  the  unity  of  time,  and  the  unity  of  possession ,-    or,  in 

*  LitU  277.  "  See  piige  137.         j^ 
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(2)  A  grant  to  two  or  more  without  restrictive,  cxdiUBve,  or  explanatory 
words,  will  not  create  a  joint  estate,  if  either  the  grantees  are  unaUe  to 
take,  or  the  thing  granted  is  not  of  a  nature  to  be  holden,  according  to  the 
properties  after  mentioned  in  the  text.  Thus,  a  grant  to  two  corporations 
will  make  them  tenants  in  common,  or  a  grant  of  a  corody  to  two  men  Is 
a  ^rant  of  one  to  each.    Sc^e  Litt.  s.296.   Co.  Litt.  1 90.  a. 
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other  words,  joint-tenants  have  one  and  the  same  interest, 
accruing  by  one  and  the  same  conveyance,  commencing  at 
one  and  the  same  time,  and  held  by  one  and  the  same  un- 
divided possession. 

First,  they  must  have  one  and  the  same  interest.  One 
joint-tenant  cannot  be  entitled  to  one  period  of  duration  or 
quantity  of  interest  in  lands,  and  the  other  to  a  different ; 
one  cannot*  bf^  tenant  for  life,  and  the  other  for  year^;  one  [  181  ] 
cannot  be  tenant  in  fee,  and  the  other  in  tail  ^.  But  if  land 
be  limited  to  A  and  B  for  their  lives,  this  makes  them  joint- 
tenants  of  the  freehold;  if  to  A  and  B  and  their  heirs,  it  makes 
them  joint-tenants  of  the  inheritance  "*.  If  land  be  granted  tp  A 
and  B  for  their  lives,  and  to  the  heirs  of  A  ;  here  A  and  B^ 
are  joint-tenants  of  the  freehold  during  their  respective  lives, 
and  A  has  the  remainder  of  the  fee  in  severalty  :  or  if  land  be 
given  to  A  and  B,  and  the  heirs  of  the  body  of  A ;  here  both 
have  a  joint  estate  tor  life,  and  A  hath  a  several  remainder  in 
tail^.  Secondly,  joint  tenants  must  also  have  an  unity  of 
title  :  their  estate  must  be  created  by  one  and  the  same  act, 
whether  legal  or  illegal ;  as  by  one  and  the  same  grant,  or 
by  one  and  the  same  disseisin  K  Joint-tenancy  cannot  arise 
by  descent  or  act  of  law ;  but  merely  by  purchase,  or  acqui- 
sition by  the  act  of  the  party:  and,  unless  that  act  be  one  and 
the  same,  the  two  tenants  would  have  different  titles ;  and  if . 
they  had  different  titles,  one  might  prove  good  and  the  other 
bad,  whicli  would  absolutely  destroy  the  jointure.  Thirdly, 
there  must  also  be  an  unity  of  time :  their  estates  must  be 
vested  at  one  and  the  same  period,  as  well  as  by  one  and 
the  same  title.  As  in  case  of  a  present  estate  made  to  A 
and  B ;  or  a  remainder  in  fee  to  A  and  B  afler  a  particular 
estate;  in  either  case  A  and  B  are  joint-tenants  of  this 
present  estate,  or  this  vested  remainder.  But  if,  afler  a 
lease  for  life,  the  remainder  be  limited  to  the  heirs  of  A  and 
B ;  and  during  the  continuance  of  the  particular  estate  A 
dies,  which  vests  the  remainder  of  one  moiety  in  his  heir ; 
and  then  B  dies,  whereby  the  other  moiety  becomes  vested 
in  the  heir  of  B :  now  A's  heir  and  B's  heir  are  not  joint- 
tenants  of  this  remainder,  but  tenants  in  common ;  for  one 

<"  Co.  Litt.  186.  «  Lift  §  385. 

*  litt.  §  877.  '  IM.  S  278. 
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moiety  vested  at  one  time,  and  the  other  moiety  vested  at 
another '  Yet  where  a  feoffinent  was  made  to  the  use  of  a 
man,  and  such  wife  as  he  should  afterwards  marry,  for  term 
of  their  lives,  and  he  afterwai'ds  married  ;  in  this  case  it  seems 
to  have  been  held  that  the  husband  and  wife  had  a  joint- 
C  1^^  1  estate,  though  vested  at  different  times  K;  because  the  use  of 
the  wife's  estate  was  in  abeyance  and  dormant  till  the  inter- 
marriage ;  and,  being  then  awakened,  had  relation  back,  and 
took  efiect  from  the  original  time  of  creation.  (S)  Lastly,  in 
joint-tenancy  there  must  be  an  unity  of  possession.  Joint- 
tenants  are  said  to  be  seised  per  my  et  per  tout^  by  the  half  or 
moiety^  and  by  all :  that  is,  they  each  of  them  have  the 
entire  possession,  as  well  of  every  j)arcel  as  of  the  ijohole  ^. 
They  have  not,  one  of  them  a  seisin  of  one  half  or  moiety, 
and  the  other  of  the  other  moiety ;  neither  can  one  be  exclu- 
sively seised  of  one  acre,  and  his  companion  of  another  ;  but 
each  has  an  undivided  moiety  of  the  whole,  and  not  the  whole 
of  an  undivided  moiety  *.  And,  therefore,  if  an  estate  in  fee 
be  given  to  a  man  and  his  wife,  they  are  neither  properly 
joint-tenants  nor  tenants  in  common :  for  husband  and  wife 
being  considered  as  one  person  in  law,  they  cannot  take  the 
estate  by  moieties,  but  both  are  seised  of  the  entirety,  per 
tout,  et  non  per  my ;  the  consequence  of  which  is,  that  neither 
the  husband  nor  the  wife  can  dispose  of  any  part  without  the 
assent  of  the  other,  but  the  whole  must  i*emain  to  the  sur- 
vivor ^  (4) 

'  Co.  Litt.  188.      .  scilicetf  Mum  in  conimunif  et  nihil  sepa- 

•  Dyer,  340.     1  Rep.  101.  ratim  perse.     Bract. /.5.  tr.5.  c.26. 

>>  Litt.  §288.     5llep.ia  ^  Litt  ^665.    Co.  Litt  187.     Bro. 

^  QMilibet  toium  tenet  et  nihil  tenet  j     Abr,  t.  cui  in  vtto,  8.      2  Vcrn.  120. 

2  Lev.  39. 


(3)  Mr.Hargrave,  in  a  note  on  this  case,  which  is  also  cited  in  Co.  Litt. 
185.,  assigns  the  reason  for  the  difierence,  that  in  the  case  of  the  use,  the 
estate  is  vested  and  settled  in  the  feofiees,  till  the  future  use  comes  in 
esse.  This  reason  is  itself  founded  on  a  principle,  which  will  mue  it  in- 
telligible, and  serve  to  reconcile  cases  apparently  at  variance  with  each 
other ;  that  it  is  not  so  much  a  vesting  at  the  same  time,  as  a  joint  claim 
under  the  same  conveyance,  which  will  make  a  joint  estate.  See  Earl  of 
Smtex  V.  Temple,  l  Ld.  Ray,  511.  Hatterley  v.  Jachony  2  Str.  1 1 72.  Fcame, 
CoD.Rem.  p.515.,  7th  ed. 

(4)  And  for  the  same  reason,  *<  if  a  joynt  estate  be  made  of  land  to  a 

husband 
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Upon  these  principles,  of  a  thorough  and  intimate  union 
of  interest  and  possession,  depend  many  other  consequences 
and  incidents  to  the  joint-tenant's  estate.  If  two  joint-tenants 
let  a  verbal  lease  of  their  land,  reserving  rent  to  be  paid  to 
one  of  them,  it  shall  enure  to  both,  in  respect  of  the  joint- 
reversion  \  If  their  lessee  surrenders  his  lease  to  one  of 
them,  it  shall  also  enure  to  both,  because  of  the  privity, 
or  relation  of  their  estate  *".  On  the  same  reason,  livery 
of  seisin,  made  to  one  joint-tenant,  shall  enure  to  both  of 
them  " :  and  the  entry,  or  re-entry,  of  one  joint-tenant  is  as 
effectual  in  law  as  if  it  were  the  act  of  both  ^  In  all  actions 
also  relating  to  their  joint-estate,  one  joint-tenant  cannot  sue 
or  be  sued  without  joining  the  other  ^.  But  if  two  or  more 
joint-tenants  be  seised  of  an  advowson,  and  they  present  [  1^3  ] 
different  clerks,  the  bishop  may  refuse  to  admit  either :  be- 
cause neither  joint-tenant  hath  a  several  right  of  patronage, 
but  each  is  seised  of  the  whole ;  and,  if  they  do  not  both 
agree  within  six  months,  the  right  of  presentation  shall  lapse* 
But  the  ordinary  may,  if  he  pleases,  admit  a  clerk  presented 
by  either,  for  the  good  of  the  church,  that  divine  service  may 
be  r^ularly  performed  ^  which  is  no  more  than  he  otherwise 
would  be  entitled  to  do,  in  case  their  disagreement  continued, 
so  as  to  incur  a  lapse :  and,  if  the  clerk  of  one  joint-tenant 
be  so  admitted,  this  shall  keep  up  the  title  in  both  of  them; 
in  respect  of  the  privity  and  union  of  their  estate  "J.  Upon 
the  same  ground  it  is  held,  that  one  joint-tenant  cannot  have 
an  action  against  another  for  trespass,  in  respect  of  his  land'; 
for  each  has  an  equal  right  to  enter  on  any  part  of  it.  But 
one  joint-tenant  is  not  capable  by  himself  to  do  any  act, 
which  may  tend  to  defeat  or  injure  the  estate  of  the  other ; 
as  to  let  leases,  or  to  grant  copyholds ' :  and,  if  any  waste  be 
done,  which  tends  to  the  destruction  of  the  inheritance,  one 
joint-tenant  may  have  an  acdon  of  waste  against  the  other,  by 

1  Co.  Litt.214.  P  Co.Litt.l95. 

'^Ifnd,  192.  *!  Ilrid.lB6. 

■  Ibid.  49.  '  3  LeoD.S62. 

^  Ibid.  319.  364.  '  1  Leon.  234. 


husband  and  wife,  and  to  a  third  person,  in  this  case  the  husband  and  wife 
have  in  law  in  ihdr  right  but  the  moity,  and  the  third  person  shall  have  as 
much  as  the  husband  and  wife,  viz.  the  other  moity."   Litt.  8.291. 
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construction  of  the  statute  Westm.  2.  c.22.  t  So  too,  though 
at  common  law  no  action  of  account  lay  for  one  joint-tenant 
against  another,  unless  he  had  constituted  him  his  bailiff  or 
receiver",  yet  now  by  the  statute  4  Ann.  c.l6.  joint-tenants 
may  have  actions  of  account  against  each  other,  for  receiving 
more  tlian  their  due  share  of  tlie  profits  of  the  tenements  held 
in  joint-tenancy. 

From  the  same  principle  also  arises  the  remaining  grand 
incident  of  joint-estates ;  viz.  the  doctrine  of  survivors/iip :  by 
which  when  two  or  more  persons  are  seised  of  a  joint-estate, 
of  inheritance,  for  their  own  lives,  or  ptir  auter  vie^  or  are 
jointly  possessed  of  any  chattel-interest,  the  entire  tenancy 
upon  the  decease  of  any  of  them  remains  to  the  survivors, 
and  at  length  to  the  last  survivor ;  and  he  shall  be  entitled 
to  the  whole  estate,  whatever  it  be,  whether  an  inheritance  or 
[  184  J  ^  common  freehold  only,  or  even  a  less  estate'^.  This  is  the 
natural  and  regular  consequence  of  the  union  and  entirety  of 
their  interest  The  interest  of  two  joint-tenants  is  not  only 
equal  or  similar,  but  alsd  is  one  and  the  same.  One  has  not 
originally  a  distinct  moiety  from  the  other ;  but,  if  by  any 
subsequent  act  (as  by  alienation  or  forfeiture  of  either)  the 
interest  becomes  separate  and  distinct,  the  joint-tenancy  in- 
stantly ceases.  But,  while  it  continues,  each  of  two  joint- 
tenants  has  a  concurrent  interest  in  the  whole;  and,  therefore, 
on  the  death  of  his  companion,  the  sole  interest  in  the  whole 
remains  to  the  survivor.  For  the  interest  which  the  survivor 
originally  had  is  clearly  not  devested  by  the  death  of  his 
'  companion ;  and  no  other  person  can  now  claim  to  have  a 
joint  estate  with  him,  for  no  one  can  now  have  an  interest  in 
the  whole,  accruing  by  the  same  title,  and  taking  effect  at  the 
same  time  with  his  own;  neither  can  any  one  claim  a  separate 
interest  in  any  part  of  the  tenements ;  for  that  would  be  to 
deprive  the  survivor  of  the  right  which  he  has  in  all,  and 
every  part.  As,  therefore,  the  survivor's  original  interest  in 
the  whole  still  remains ;  and  as  no  one  can  now  be  admitted, 
either  jointly  or  severally,  to  any  share  with  him  therein ;  it 
follows,  that  his  own  interest  must  now  be  entire  and  several, 

(  S  Inst  403.  «^  Litt.  (  280, 2S1. 

"  Co.  Litt.  900. 
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and  that  he  shall  alone  be  entitled  to  the  whole  estate  (what- 
ever it  be)  that  was  created  by  the  original  grant. 

This  right  of  survivorship  is  called  by  our  antient  authors* 
the  jus  accrescendij  because  the  right  upon  the  death  of  one 
joinl>-tenant  accumulates  and  increases  to  the  survivors :  or» 
as  they  themselves  express  it,  '^  pars  ilia  communis  accrescit 
"  siqterstitibus^  de  persotia  in  personam^  usque  ad  ultimam  SU" 
"  perstitemJ*  And  this  Jus  accrescendi  ought  to  be  mutual; 
which  I  apprehend  to  be  one  reason  why  neither  the  king  ^ 
nor  any  corporation  %  can  be  a  joint-tenant  witli  a  private 
person.  For  here  is  no  mutuality :  the  private  person  has 
not  even  the  remotest  chance  of  being  seised  of  the  entirety, 
by  benefit  of  survivorship ;  for  the  king  and  the  corporation 
can  never  die.  (5) 

3.  We  are,  lastly,  to  inquire  how  an  estate  in  joint^tenancy  [  185  ] 
may  be  severed  and  destroyed*  And  this  may  be  done  by 
destroying  any  of  its  constituent  unities.  1.  That  of  time^ 
which  respects  only  the  original  commencement  of  the  joint- 
estate,  cannot  indeed  (being  now  past)  be  afiected  by  any 
subsequent  transactions.  But,  2.  The  joint^tenants*  estate 
may  be  destroyed,  without  any  alienation,  by  merely  disunit- 
ing their  possession.     For  joint-tenants  being  seised  per  my  et 

*  Bncton.  /.4.  /r.S.  c.9.  §  3.    Fleta,      '  Co..Litt.  190.     Finch.  L.  8Si 
/.  3.  c.  4.  •  2LeT,  12. 


(5)  This  is  not  the  reason  assi^ed  by  the  authors  cited  in  the  margin 
of  the  text ;  and  the  disability  to  hold  jointly  not  only  exists  between  a 
corporation  and  an  individual,  but  also  between  two  corporations,  which 
are  perfectly  on  equal  footing  as  to  the  possibility  of  survivorship.  Co.  Litt. 
190.  a.  Indeed,  mutuality  of  survivorship  is  stated  in  terms  by  Lord 
Coke,  not  to  be  an  inseparable  incident  to  joint  tenancy;  and  he  puts  a 
case  of  a  lease  to  A  &  B  for  the  life  of  A :  here,  if  B  dies  first,  A  has  all  by 
survivorship,  but  if  A  dies  first,  B  has  nothing ;  yet  they  are  joint  tenants. 
Co.  Litt.  181.  b.  With  respect  to  partners  in  trade,  survivorship  does  not 
hold ;  ^  an  exception  is  to  be  made  of  two  joynt  merchants,  for  the  wares^ 
merchandizes,  debts  or  duties^  that  they  have  as  joint  merchants  or  part- 
ners, shall  not  survive,  but  shall  goe  to  the  executors  of  him  that  de- 
ccaseth ;  and  thu  b  per  legem  mercatoriamy  which  is  part  of  the  lawes  of 
this  rcidro,  for  the  advancement  and  continuance  of  commerce  and  trade.'* 
Co.  Litt.  182. 

VOL.  II,  P 


185  THE  RIGHTS  BookIL 

ptr  toutf  every  thing  that  tends  to  narrow  that  niterest,  so 
that  they  shall  not  be  seised  throughout  the  whole,  and 
throughout  every  part,  is  a  severance  or  destruction  of  the 
jointure.  And  therefore,  if  two  joint-tenants  agree  to  part 
their  lands,  and  hold  them  in  severalty,  they  are  no  longer 
joint-tenants :  for  they  have  now  no  joint-interest  in  the 
whole,  but  only  a  several  interest  respectively  in  the  several 
parts.  And  for  that  reason  also,  the  right  of  sur\'ivorsliip  is 
by  such  separation  destroyed  a.  '  By  common  law  all  the  joint- 
tenants  might  agree  to  make  partition  of  the  lands,  but  one 
of  them  could  not  compel  the  other  so  to  do  b :  for  thi«f 
being  an  estate  originally  created  by  tlie  act  and  agreement 
of  tlie  parties,  the  law  would  not  permit  any  one  or  more  of 
them  to  destroy  the  united  possession  without  a  similar  uni- 
versal consent  But  now  by  the  statutes  31  Hen.  VIII.  c.  1; 
and  32  Hen.  VIII.  c.32.  joint-tenants,  either  of  inheritances 
or  other  less  estates,  are  compellable  by  writ  of  partition  to 
divide  their  lands  ^.  (6)    3.  Tlie  jointure  may  be  destroyed  by 

*  Co.Litt.188.  19S.  6.26.  §4.)     And  again  ;  nnonwrniej 

^  Litt.  $  290.  <pd  rem  cwnmunem  habent,  ted  certi  at 

^  Thus,  by  the  dvil  law,  nemo  invitus  hit,  dividere  denderant  ;  hoc  Judicium 

cowipeUitur  ad  communianem,  {FfA2.  inter  eot  acc^n  jtol est,     (jF/llO.  3.8.) 


(6)  In  proceedings  under  these  statutes,  there  are  two  judgments,  1st. 
That  a  partition  be  made  between  the  parties  aforesaid  of  the  tenements 
aforesaid  with  the  appurtenances.  Upon  which  a  judicial  writ  issues  to 
the  sherifT,  which,  reciting  the  first  writ  of  partition,  and  first  judgment, 
commands  him  to  go  to  the  spot  with  a  juiy,  and  in  the  presence  of  the 
parties  (if  they  choose  to  appear  on  due  summons),  to  make  equal  and 
fair  partition  ;  and  then  to  return  the  writ,  and  what  he  shall  have  done 
under  it.  Upon  the  return,  the  court  gives  the  second  judgment,  that 
the  partition  made  be  kept  firm  and  stable  for  ever.  Booth,  p.  245. 
Litt.  s.  ^48. 

There  were  great  delays  and  difRcultics  in  these  proceedings,  which  occa- 
sioned the  statute  of  8  &  9\V.3.  c.3l,  made  perpetual  by  3&  4  Ann.  c.  is. 
This  statute  introduced  many  salutary  regulations :  but  resort  is  now  sel- 
dom had  to  courts  of  law  to  e£fect  a  partition,  for  the  courts  of  equity 
having  entertained  jurisdiction  of  such  suits,  and  being  enabled  to 
effectuate  the  object  more  completely,  parties  in  general  prefer  a  bill  of 
partition.  This  is  one  of  the  many  instances  in  which  courts  of  equity- 
have  assumed  to  themselves  jurisdiction,  though  there  was  a  riemedy  at 
law,  partly,  perhaps,  because  their  remedy  was  more  complete,  partly  be- 
cause a  multiplicity  of  suits  among  several  parties  was  prevented,  and  partly 

10*  perhaps. 
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destroying  the  unity  of  title.  As  if  one  joint-tenant  alienes 
and  conveys  his  estate  to  a  third  person:  here  the  joint- 
tenancy  is  severed,  and  turned  into  tenancy  in  common  ^ ;  for 
the  grantee  and  the  remaining  joint-tenant  hold  by  different 
titles,  (one  derived  from  the  origiujal,  the  other  from  tlie 
subsequent,  giantor,)  though,  till  partition  made,  the  unity 
of  possession  continues.  But  a  devise  of  one's  sliare  by  will 
is  no  severance  of  the  jointure  :  for  no  testament  take3  effect  [  ]  86  ] 
till  after  the  death  of  the  testator,  and  by  such  death  the 
right  of  the  survivor  (which  accrued  at  the  original  creation 
of  the  estate,  and  has  therefore  a  priority  to  the  other  ^)  is 
already  vested '.  4.  It  may  also  be  destroyed  by  destroying 
the  unity  of  vUerest.  And  therefore,  if  there  be  two  joint- 
tenants  for  life,  and  the  inheritance  is  purchased  by  or  de- 
scends upon  eitlier,  it  is  a  severance  of  the  jointure^  ;  though, 
if  an  estate  is  originally  limited  to  two  for  life,  and  after  to 
the  heirs  of  one  of  them,  the  freehold  shall  remain  in  jointure, 
without  merging  in  the  inheritance;  because,  being  created  by 
one  and  the  same  conveyance,  thiey  are  not  separate  estates, 
(which  is  requisite  in  order  to  a  merger,)  but  branches  of 
one  entire  estate  ^.  In  like  manner,  if  a  joint-tenant  in  fee 
makes  a  lease  for  life  of  his  share,  this  defeats  the  jointure  * : 
for  it  destroys  the  unity  both  of  title  and  of  interest.  And, 
whenever  or  by  whatever  means  the  jointure  ceases  or  is 
severed,  the  right  of  survivorship,  or  Jus  accresceiidi,  the  same 
instant  ceases  with  it  •*.    Yet,  if  one  of  three  joint«tenants  alienes 

*  Litt.  §292.  h  2  Rep.  60.     Co.Litt.  182. 

•  Jus  accrescetuii  jmirfrrtur  vltimae         *  Litt.  §302,303. 

volufUaiu     Co.  Litt.  185.  ^  Nihil  de  re  acerescii  ei,  qui  nihU  in 

'  Litt.  %  287.    •  re,  quando  jut  accresceret,  habet,     Co. 

«  Cro.EUz.  470.  Litt.  188. 


perhaps,  on  less  intelli^ble  grounds.  The  remedy  is  more  complete  in 
this  respect,  that  the  court  haying  ascertained  all  the  rights,  and  divided 
the  property  by  commissioners  of  its  own,  will  decree  the  specific  perform* 
ance  of  the  partition,  and  compel  the  parties  to  execute  proper  convey- 
ances to  each  other  of  the  shares  allotted  to  them.  But  on  this  account 
the  court  will  not  be  satisfied  with  the  plaintiffs  showing  a  mere  seisin, 
or  possession,  as  is  the  case  with  a  court  of  law,  but  will  call  upon  him  to 
show  a  complete  title,  and  if  he  fail  in  satisfying  the  court  on  that  point, 
will  leave  him  to  seek  his  remedy  at  law.  Mitf.  PI.  p.  96.  Jd  ed.  Cruise*s 
Dig.  tit.  Joint-Tenancy,  c.  2.  s.  42. 44. 

P  t 


186  THE  RIGHTS  Book  H. 

his  share,  the  two  remaining  tenants  still  hold  their  parts  by 
joint-tenancy  and  survivorship  * :  and  if  one  of  three  joint- 
tenants  release  his  share  to  one  of  his  companions,  though 
the  joint-tenancy  is  destroyed  with  regard  to  that  part,  yet 
the  two  remaining  jiarts  are  still  held  in  jointure  " ;  for  tliey 
still  preserve  their  original  constituent  unities.  But  when,  by 
any  act  or  event,  different  interests  are  created  in  the  several 
parts  of  tlie  estate,  or  they  are  held  by  different  titles,  or  if 
merely  the  possession  is  separated ;  so  that  the  tenants  have 
no  longer  these  four  indispensable  properties,  a  sameness  of 
interest,  and  undivided  possession,  a  title  vesting  at  one  and 
the  same  time,  and  by  one  and  the  same  act  or  grant ;  the 
jointure  is  instantly  dissolved. 

£  187  ]  In  general  it  is  advantageous  for  the  joint-tenants  to  dis- 
solve the  jointure;  since  thereby  the  right  of  survivorship  is 
taken  away,  and  each  may  transmit  his  own  part  to  his  own 
heirs.  Sometimes  however  it  is  disadvantageous  to  dissolve 
the  joint  estate :  as  if  there  be  joint-tenants  for  life,  and  they 
make  partition,  this  dissolves  the  jointure ;  and,  though  be- 
fore they  each  of  them  had  an  estate  in  the  whole  for  their 
own  lives  and  the  life  of  their  companion,  now  they  have 
an  estate  in  a  moiety  only  for  their  own  lives  merely ;  and, 
on  the  death  of  either,  the  reversioner  shall  enter  on  his 
moiety  °.  And  therefore  if  there  be  two  joint-tenants  for 
life,  and  one  grants  away  his  part  for  the  life  of  his  com- 
panion, it  is  a  forfeiture  o :  for,  in  the  first  place,  by  the 
severance  of  the  jointure  he  has  given  himself  in  his  own 
moiety  only  an  estate  for  his  own  life ;  and  then  he  grants 
the  same  land  for  die  life  of  another ;  which  grant,  by  n 
tenant  for  his  own  life  merely,  is  a  forfeiture  of  his  estate  ^ : 
for  it  is  creating  an  estate  which  may  by  possibility  last  longer 
than  that  which  he  is  legally  entitled  to. 

III.  An  estate  held  in  coparcenary  is  where  limds  of  in- 
heritance descend  from  the  ancestor  to  two  or  more  persons. 
It  arises  dther  by  common  law  or  particular  custom.     By 

I  Litt.  §  S94.  o  4  Leon.  2S6. 

n  Ibid.  §  304.  P  Co.  litt,  252. 

*  1  Jones,  55. 
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common  law :  as  where  a  person  seised  in  fee-simple  or  in 
fee-tail  diesy  and  his  next  heirs  are  two  or  more  females,  his 
daughters,  sisters,  aunts,  cousins,  or  their  representatives :  in 
this  case  they  shall  all  inherit,  as  will  be  more  fully  shewn, 
when  we  treat  of  descents  hereafter ;  and  these  co-heirs  are 
then  called  coparceners;  or,  for  brevity,  parceners  only"". 
Parceners  by  particular  custom  are  where  lands  descend,  as- 
in  gavelkind,  to  all  the  males  in  equal  degree,  as  sons,, 
brothers,  uncles,  &c/  And,  in  either  of  these  cases,  all  the 
parceners  put  together  make  but  one  heir,  and  have  but  one 
estate  among  them*.  (7) 

The  properties  of  parceners  are  in  some  respects  like  those  [  188  ] 
of  joint-tenants ;  they  having  the  same  unities  of  interesff  tiller 
and  possession.  They  may  sue  and  be  sued  jointly  for  matters 
relating  to  their  own  lands';  and  the  entry  of  one  of  them 
shall  in  some  cases  enure  as  the  entry  of  them  all ".  They 
cannot  have  an  action  of  trespass  against  each  other:  but 
herein  they  differ  from  joint-tenants,  that  they  are  also  ex- 
cluded from  maintaining  an  action  of  waste  *^;  for  coparceners 
could  at  all  times  put  a  stop  to  any  waste  by  writ  of  partition, 
but  till  the  statute  of  Henry  the  eighth  joint-tenants  had  no* 
such  power.  Parceners  also  differ  materially  from  joint- 
tenants  in  four  other  points.  1.  They  always  claim  by 
descent,  whereas  joint-tenants  always  claim  by  purchase. 
Therefore,  if  two  sisters  purchase  lands,  to  hold  to  them. 

^  Litt.  §  241,  248.  '  Co.  Litt.  164. 

'  Ibid,  i  265.  "  Ibid.  IBS.  243. 

*  Co.  Litt.  163.  *  2  IiMt.  403. 


(7)  The  passage  in  Coke  upon  Littleton  referred  to,  does  not  quite  warrant' 
this  conclusion  as  to  parceners  by  custom ;  and  indeed  the  words  in  Lit^ 
tleton,  upon  which  it  u  a  commentaryy  apply  only  to  paroenen  at  common 
law.  At  p.  176.  a.  Lord  Coke  cites  a  passage  from  Bracton.  L.  5.  tr.v. 
c.  25.  s.  2.  which  makes  the  same  difference  between  parceners  by  common 
law,  where  the  inheritance  is  one  and  undivided,  and  those  by  die  custom 
where  the  inheritance  is  divided;  he  calls  the  latter  paHkipa  rathne 
ipsiut  rei  qwae  partibilis  est^  et  non  ratitme  pcrtonarum  ;  qua  non  sunt  quasi 
unus  hseres,  et  unum  corpus,  ied  dwerri  haredet,  uln  tencmentum  parHbiie 
est  inter  plurcs  cohtereda  peteniet,  qui  detcendunl  de  eodcm  siipite  et  sem-' 
per  solet  divicU  ab  antiquo. 
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and  their  heirs,  they  are  not  parceners,  but  joint-tenants  * ; 
end  hence  it  likewise  follows,  that  no  lands  can  be  held  in 
coparcenar}',  but  estates  of  inheritance,  which  are  of  a 
descendible  nature;  whereas  not  only  estates  in  fee  and  in 
tail,  but  for  life  or  years,  may  be  held  in  joint-tenancy. 
2.  .There  is  no  unity  of  time  necessary  to  an  estate  in  copar- 
cenary. For  If  a  man  had  two  daughters,  to  whom  his  estate 
descends  in  coparcenary,  and  one  dies  before  the  other ;  the 
surviving  daughter  and  the  heir  of  the  other,  or  when  both 
are  dead,  their  two  heirs,  are  still  parceners  ^' ;  the  estates 
vesting  in  each  of  them  at  different  times,  though  it  be  the 
same  quantity  of  interest,  and  held  by  the  same  tide.  3.  Par- 
ceners, though  they  have  an  «w/Vy,  have  not  an  entirety  of 
interest.  They  are  properly  entitled  eacli  to  the  whole  of  a 
distinct  moiety ' ;  and  of  course  there  is  no  Jus  accrescendi^  or 
survivorsliip,  between  them  :  for  each  part  descends  severally 
to  their  respective  heirs,  though  the  unity  of  possession  con- 
tinues. And  as  long  as  the  lands  continue  in  a  course  of 
descent,  and  united  in  possession,  so  long  arc  the  tenants 
therein,  whether  male  or  female,  called  parceners.  But  if  the 
[  189  ]  possession  be  once  severed  by  partition,  they  are  no  longer 
parceners,  but  tenants  in  severalty ;  or  if  one  parcener  aliencs 
her  share,  though  no  partition  be  made,  then  are  the  lands  no 
longer  held  in  coparcaiary^  but  in  common  \ 

Parceners  arc  so  called,  saith  Littleton^  because  they 
may  be  constrained  to  make  partition.  And  he  mentions 
many  methods  of  making  it*^;  four  of  wliich  are  by  consent, 
and  one  by  compulsion.  The  first  is,  where  they  agree  to 
divide  the  lands  into  equal  parts  in  severalty,  and  that  each 
shall  have  such  a  determinate  part.  The  second  is,  when  tliey 
agree  to  chuse  some  friend  to  make  partition  for  them,  and 
then  the  sisters  shall  chuse  each  of  them  her  part  according 
to  seniority  of  age ;  or  otherwise,  as  shall  be  agreed.  The 
privilege  of  seniority  is  in  this  case  personal ;  for  if  the  eldest 
sister  be  dead,  her  issue  shall  not  chuse  first,  but  the  next 
sister.     But,  if  an  advowson  descend  in  coparcenary,  and  the 

'  Litt.  §  254.  *  Litt.  §  n09. 

>   Co.  Lilt.  16-1.  171.  •»  $241. 

'  IbuU  16i>,  164.  *   §  1'4:J  U)  L'6  1. 
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sisters  cannot  agree  in  the  presentation,  the  eldest  and  her 
issue,  nay  her  husband,  or  her  assigns,  shall  present  alone, 
before  the  younger^.  And  the  reason  given  is,  that  the 
former  privilege,  of  priority  in  choice  upon  a  division,  arises 
from  an  act  of  her  own,  the  agreement  to  make  partition; 
and  therefore  is  merely  personal :  the  latter,  of  presenting  to 
the  living,  arises  from  the  act  of  the  law,  and  is  annexied 
not  only  to  her  person,  but  to  her  estate  also.  A  third  method 
of  partition  is,  where  the  eldest  divides,  and  then  she  shall 
chuse  last ;  for  the  rule  of  law  is,  ctipis  est  divisioj  aUerius  est 
electio.  The  fourth  method  is,  where  the  sisters  agree  to  cast 
lots  for  their  shares.  And  these  are  the  methods  by  consent. 
That  by  compulsion  is,  where  one  or  more  sue  out  a  writ  of 
partition  against  the  others;  whereupon  the  sheriff  shall  go 
to  the  lands,  and  make  partition  thereof  by  the  verdict  of  a 
jury  there  impanneled,  and  assign  to  each  of  the  parceners  her 
part  in  severalty^  (8)  But  there  are  some  things  which  are  [  190  ] 
in  their  nature  impartible.  The  mansion-house,  common  of 
estovers,  common  of  piscary  uncertain,  or  any  other  common 
without  stint,  shall  not.  be  divided  (9) ;  but  the  eldest  sbter, 
if  she  pleases,  shall  have  them,  and  make  the  others  a  reason- 
able satisfaction  in  other  parts  of  the  inheritance :  or,  if  that 
cannot  be,  then  they  shall  have  the  profits  of  the  thing  by 
turns,  in  the  same  manner  as  they  take  the  advowson^ 

There  is  yet  another  consideration  attending  the  estate  in 
coparcenary ;  that  if  one  of  the  daughters  has  had  an  estate 
given  with  her  in  Jraiikmarriage  by  her  ancestor,  (which  we 
may  remember  was  a  species  of  estates-tail,  freely  given  by  a 

^  Co.Litt.  166.  -  3  Rep.  22.  held  either  in  joint-tansncy,  pArcenary, 

*  By  BUtute  8  &  9  W.  III.  c.31.  an  or  common,  than  was  used  at  the  com. 

easier  method  of  carrying  on  the  pro-  mon  law,  is  chalked  out  and  provided. 

ccedings  on  a  writ  of  partition,  of  lands        '  Co.  Litt.  1 64. 1 65, 


(8)  See  ante,  185.  n.  (6.)  The  application  of  parceners  is  entertained 
by  a  court  of  equity  on  the  same  footing  as  that  of  joint-tenants. 

(9)  Because,  says  Lord  Coke,  "  that  would  be  a  charge  to  the  tenant  of 
the  soile  ;'*  if  two  persons  were  to  have  a  common  without  stint  instead  of 
one,  it  would,  in  fact,  be  doubled,  and  not  divided;  for  strictly  it  could  not 
be  divided  without  losing  its  nature. 
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relation  for  advancement  of  his  kinswoman  in  marriage*,)  in 
this  case,  if  lands  descend  from  the  same  ancestor  to  her  and 
her  sisters  in  fee-simple,  she  or  her  heirs  shall  have  no  share 
of  them,  unless  they  will  agree  to  divide  the  lands  so  given  in 
frankmarriage  in  equal  proportion  with  the  rest  of  the  lands 
descending  \    Thb  mode  of  division  was  known  in  the  law 
of  the  Lombards  ^ ;  which  directs  the  woman  so  preferred  in 
marriage,  and  claiming  her  share  of  the  inheritance^  mittere  in 
canjusum  cum  sororibusj  quantum  patet  out  f rater  ei  dederify 
quando  ambulaverit  ad  maritum.     With  us  it  is  denominated 
bringing  those  lands  into  hotck-poi^:   which  term  I  shall 
explain  in  the  very  words  of  Littleton  * :  ^^  it  seemeth  that  this 
<*  word  hotch'^poii  is  in  English  a  pudding ;  for  in  a  pudding 
<^  is  not  commonly  put  one  thing  alone,  but  one  thing  with 
^*  other  things  together."     By  this  housewifely  metaphor  our 
ancestors  meant  to  inform  us"*,  that  the  lands,  both  those 
given  in  frankmarriage  and  those  descending  in  fee-simple, 
should  be  mixed  and  blended  together,  and  then  divided  in 
equal  portions  among  all  the  daughters.     But  thb  was  left  to 
the  choice  of  the  donee  in  frankmarriage :  and  if  she  did  not 
chuse  to  put  her  lands  into  hotch-pot^  she  was  presumed  to 
[  191  ]  be  sufficiently  provided  for,  and  the  rest  of  the  inheritance 
was  divided  among  her  other  sisters.     The  law  of  hotch-pot 
took  place  then  only,  when  the  other  lands  descending  from 
the  ancestor  were  fee-simple ;  for  if  they  descended  in  tail, 
the  donee  in  frankmarriage  was  entitled  to  her  share^  without 
bringing  lier  lands  so  given  into  hotch-pot ".    And  the  reason 
iS|  because  lands  descending  in  fee-simple  are  distributed,  by 
the  policy  of  law,  for  the  maintenance  of  all  the  daughters ; 
and  if  one  has  a  sufficient  provision  out  of  the  same  inherit- 
ance, equal  to  the  rest,  it  is  not  reasonable  that  slie  should 
have  more :  but  lands,  descending  in  tail,  are  not  distributed 
by  the  operation  of  the  law,  but  by  the  designation  of  the 
giver,  pcrformam  doni :  it  matters  not  therefore  how  unequal 
this  distribution  may  be.     Also  no  lands,  but  such  as  are 
given  in  frankmarriage,  shall  be  brought  into  hotch-pot ;  for 
no  others  are  looked  upon  in  law  as  ^ven  fix  the  advance-* 

■  Se«  page  IIS.  *  BdUon,  c. 72. 

fc  9ractoii>  /.2.  C.34.  14tt.  5  266.         »  §  267. 
to  273.  «  Liu,  $  268. 

*  /.2.  1.14.  c.l>5.  »»  Xbkl»  5274. 
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ment  of  the  woman,  or  by  way  of  marriage-port]on<>.  And, 
therefore,  as  gifts  in  frankmarriage  are  fallen  into  disuse,  I 
should  hardly  have  mentioned  the  law  of  hotch-pot,  had  not 
this  method  of  division  been  revived  and  copied  by  the  Matute 
for  distribudion  of  personal  estates,  which  we  shall  hereafter 
consider  at  large. 

The  estate  in  coparcenary  may  be  dissolved^  either  by 
partition,  which  disunites  the  possession;  by  alienation  of 
one  parcener,  which  disunites  the  title,  and  may  disunite  the 
interest ;  or  by  the  whole  at  last  descending  to  and  vesting  in 
one  single  person,  which  brings  it  to  an  estate  in  severalty. 

IV.  Tenants  in  common  are  such  as  hold  by  several  and 
distinct  titles,  but  by  unity  of  possession;  because  none 
knoweth  his  own  severalty,  and  therefore  they  all  occupy 
promiscuously  ^  This  tenancy  therefore  happens  where  there 
is  a  unity  of  possession  merely,  but  perhaps  an  entire  disunion 
of  interest,  of  title,  and  of  time.  For  if  there  be  two  tenants 
in  common  of  lands,  one  may  hold  his  part  in  fee-simple,  the 
other  in  tail,  or  for  life;  so  that  there  is  no  necessary  unity  of  [  192  ] 
interest :  one  may  hold  by  descent,  the  other  by  purchase ; 
or  the  one  by  purchase  from  A,  the  other  by  purchase  from 
B ;  so  that  there  is  no  unity  of  title ;  one's  estate  may  have 
been  vested  fiify  years,  the  other's  but  yesterday ;  so  there  is 
no  unity  of  time.  The  only  unity  there  is,  is  that  of  posses- 
sion ;  and  for  this  l<ittleton  gives  the  true  reason,  because  no 
man  can  certainly  tell  which  part  is  his  own :  otherwise  evea 
this  would  be  soon  destroyed. 

Tenancy  in  common  may  be  created,  either  by  the  de- 
struction of  the  two  other  estates,  in  joint-teniuicy  and  copar- 
cenary, or  by  special  limitation  in  a  deed.  By  the  destmction 
of  the  two  other  estates,  I  mean  such  destruction  as  does  not. 
sever  the  unity  of  possession,  but  only  the  unity  of  title  or 
interest :  As,  if  one  of  two  joint-tenants  in  fee  alienes  his- 
estates  for  the  life  of  the  alienee,  the  alienee  and  the  other 
joint-tenant  are  tenants  in  common ;  for  they  have  now  several! 
titles,  the  other  joint-tenant  by  the  original  grants  the  alienee- 

**  I.itt.    h  275.  »  Jbid.  5  292. 
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by  the  new  alienation  ">;  and  they  also  have  several  interests, 
the  former  joint-tenant  in  fee-simple,  the  alienee  for  his  own 
life  only.  So,  if  one  joint-tenant  gives  his  part  to  A  in  tail, 
and  the  other  gives  his  to  B  in  tail,  the  donees  are  tenants  in 
common,  as  holding  by  difierent  titles,  and  conveyances  \  If 
one  of  two  parceners  alienes,  the  alienee  and  the  remaining 
parcener  are  tenants  in  common';  because  they  hold  by 
difierent  titles,  the  parcener  by  descent,  the  alienee  by  pur- 
chase. So  likewise,  if  there  be  a  grant  to  two  men^  or  two 
tcomenj  and  the  heirs  of  their  bodies,  here  the  grantees  shall 
be  joint-tenants  of  the  life-estate,  but  they  shall  have  several 
inheritances ;  because  they  cannot  possibly  have  one  heir  of 
their  two  bodies,  as  might  have  been  the  case  had  the  limi- 
tation been  to  a  man  and  woman,  and  the  heirs  of  their  bodies 
begotten ' :  and  in  this,  and  the  like  cases,  their  issue  shall  be 
tenants  in  conmion;  because  they  must  claim  by  different 
titles,  one  as  heir  c^  A,  and  the  other  as  heir  of  B ;  and  those 
[  193  ]  two  not  titles  by  purchase,  but  descent.  In  short,  whenever 
an  estate  in  joint-tenancy  or  coparcenary  is  dissolved,  so  that 
there  be  no  partition  made,  but  the  unity  of  possession  con:^ 
tinues,  it  is  turned  into  a  tenancy  in  common. 

A  TENANCY  in  common  may  also  be  created  by  express- 
limitation  in  a  deed :  but  here  care  must  be  taken  not  to  in- 
sert words  which  imply  a  joint  estate ;  and  then  if  lands  be 
given  to  two  or  more,  and  it  be  not  joint-tenancy,  it  must  be 
a  tenancy  in  common.  But  the  law  is  apt  in  its  construc- 
tions to  favour  joint-tenancy  rather  than  tenancy  in  com- 
mon " ;  because  the  divisible  services  issuing  irom  land  (as 
rent,  <^r.)  are  not  divided,  nor  the  entire  services  (as  fealty) 
multiplied,. by  joint-tenancy,  as  they  ^lust  necessarily  be  upon 
a  tenancy  in  common.  Land  given  to  two,  to  be  holden 
the  one  moiety  to  one,  and  the  other  moiety  to  the  other^ 
is  an  estate  in  common  "^ ;  and  if  one  grants  to  another 
/lal/'  his  land,  the  grantor  and  grantee  are  also  tenants  in 
common  * :  because,  as  has  been  before  ^  observed,  joints 
tenants  do  not  take  by  distinct  halves  or  moieties ;  and  by 

•   Lilt.  §  20J.  "  Salt.  392. 

'    JbitL  U95,  «  LltL  §  298. 

'  INfL  ;-0P.  ^  Uul.  299. 

■  y''»W.  'JS:;.  y  Seep.  182. 
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such  grants  the  division  and  severalty  of  the  estate  is  so 
plainly  expressed,  that  it  is  impossible  they  should  take  a 
joint*interest  in  the  whole  of  the  tenements.  But  a  devise 
to  two  persons  to  hold  jointly  and  seoerally^  is  said  to  be  a 
joint-tenancy';  because  that  is  necessarily  implied  in  the 
word  "jointly,"  the  word  "severally"  perhaps  only  im- 
plying the  power  of  partition:  and  an  estate  given  to  A 
and  B,  equaUy  to  be  divided  between  them,  though  in  deedi 
it  hath  been  said  to  be  a  joint-tenancy  ^  (for  it  implies  no 
more  than  the  law  has  annexed  to  that  estate,  viz.  divi- 
sibility >>,)  yet  in  wills  it  is  certainly  a  tenancy  in  common  <^; 
because  the  devisor  may  be  presumed  to  have  meant  what 
is  most  beneficial  to  both  the  devisees,  though  his  meaning 
is  imperfectly  expressed.  And  this  nicety  in  the  wording 
of  grants  makes  it  the  most  usual  as  well  as  the  safest  way, 
when  a  tenancy  in  common  is,  meant  to  be  created,  to  add  [  194p 
express  words  of  exclusion  as  well  as  description,  and  limit 
the  estate  to  A  and  B,  to  hold  as  tenants  in  common^  and  not 
as  joint'tenants. 

As  to  the  incidents  attending  a  tenancy  in  common: 
tenants  in  common  (like  joint-tenants)  are  compellable  by 
the  statutes  of  Henry  VIII.  and  William  III.,  before  men- 
tioned **,  to  make  partition  of  their  lands;  which  they  were 
not  at  common  law.  They  properly  take  by  distinct  moie- 
ties, and  have  no  entirety  of  interest ;  and  therefore  there  is 
no  survivorship  between  tenants  in  common.  Their  other 
incidents  are  such  as  merely  arise  from  the  unity  of  possession ; 
and  are  therefore  the  same  as  appertain  to  joint-tenants 
« merely  upoil  that  account:  such  as  being  liable  to  reciprocal 
actions  of  waste,  and  of  account,  by  the  statutes  of  Westm.  2. 
c.  22.  and  4?  Ann.  c.  16.  For  by  the  common  law  no 
tenant  in  common  was  liable  to  account  with  his  companion 
for  embezzling  the  profits  of  the  estate «;  though,  if  one 
actually  turns  the  other  out  of  possession,  an  action  of  eject- 
ment will  lie  against  him^  But,  as  for  other  incidents 
of  joint-tenants,  which  arise  from  the  privity  of  title,  or  the 

*  Poph.  52.  ^  pag.  185.  &  189. 

■  1  Eq.  Cas.  Abr.  291.  '    Co.  Litt.  199. 

^  1  P.Wm».  17.  *  y6»</.200. 
'  /J  llcp.  SO.      1  Vcul.  216.  221, 
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union  and  entirety  of  interest,  (such  as  joining  or  being 
joined  in  actions  s,  unless  in  the  case  where  some  entire  or 
indivisible  thing  is  to  be  recovered  \)  these  are  not  applicable 
to  tenants  in  conunon,  whose  interests  are  distinct^  and 
whose  titles  are  not  joint  but  several.  (10). 

ELATES  in  common  can  only  be  dissolved  two  ways; 
I.  By  uniting  all  the  titles  and  interests  In  one  tenant,  by 
purchase  or  otherwise;  which  brings  the  whole  to  one  seve- 
ralty :  2.  By  making  partition  between  the  several  tenants  in 
common,  which  gives  them  all  respective  severalUes.  For 
indeed  tenancies  in  common  differ  in  nothing  from  sole 
estates  but  merely  in  the  blending  and  unity  of  possession. 
And  this  finishes  our  inquiries  with  respect  to  the  nature  of 
estates. 

*  LitL  §311.  <>  Co.  Litt.  197. 


(10)  Whether  tenants  in  common  shoiild  sue  jointly  or  severally,  de- 
pends on  the  nature  of  the  thing  sued  for,  and  the  interest  which  they 
have  in  it ;  if  it  be  for  an  indivisible  thing,  or  for  damages  for  an  injury 
or  nuisance  to  their  common  property,  or  for  breaches  of  covenant  on  a 
lease  made  by  them  jointly,  in  these  and  all  cases  falling  under  the  same 
principle,  they  should  join;  but  where  they  seek  to  recover  the  estate  itself, 
or  sue  for  damages  on  covenants  for  the  title  annexed  to  it,  in  tuch  cases 
they  should  sue  severally.    See  Com.  Dig.  Abatement.  E.  10. 
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CHAPTER    THE    THIRTEENTH. 

OP  THE  TITLE  TO  THINGS  REAL, 

IK   GENERAL. 


n^HE  foregoing  chapters  having  been  principally  employ- 
ed in  defining  the  nature  of  things  real,  in  descrilMng 
the  tenures  by  which  they  may  be  hoiden,  and  in  distinguish- 
ing the  several  kinds  of  estate  or  interest  that  may  be  had 
therein ;  I  now  come  to  consider,  lastly,  the  title  to  things 
real,  with  the  manner  of  acquiring  and  losing  it. 

A  TITLE  is  thus  defined  by  sir  Edward  Coke*,  tiiukis  est 
justa  causa  possidendi  id  quod  nostrum  est  i  or,  it  is  the  means 
whereby  the  owner  of  lands  hath  the  just  possession  of  his 
property. 

There  are  several  stages  or  degrees  requisite  to  form  a 
ccMnplete  title  to  lands  and  tenements.  We  will  consider 
them  in  a  progressive  order. 

I.  The  lowest  and  most  imperfect  degree  of  title  consists 
in  the  mere  naked  possession,  or  actual  occupation  of  the  es- 
tate; without  any  apparent  right,  or  any  shadow  or  pretence 
of  right,  to  hold  and  continue  such  possession.  This  may 
happen,  when  one  man  invades  the  possession  of  another, 
and  by  force  or  surprise  tnnu  him  out  of  the  occupation  of 
his  lands ;  which  is  termed  a  disseisin,  being  a  deprivation  of 
that  actual  seisin,  or  corporal  firediold  of  the  lands,  which 
the  tenant  before  enjoyed.  (1).  Or  it  may  happen,  that  after 

*  1  Inst  345. 

(i)See  Vol.  III.  p.  170,  171.  for  a  more  full  and  accurate  account  of 
disseisin. 
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the  deatli  of  die  ancestor  &nd  before  the  entry  of  the  heir,  or 
C  196  ]  after  the  death  of  a  particular  tenant  and  before  the  entry  of 
him  in  remainder  or  reversion,  a  stranger  may  contrive  to  get 
possession  of  the  vacant  land,  and  hold  out  him  diat  had  a 
right  to  enter.  In  all  which  cases,  and  many  odiers  that 
might  be  here  suggested, '  the  wrongdoer  has  only  a  mere 
naked  possession,  which  the  rightful  owner  may  put  an  end 
to,  by  a  variety  of  legal  remedies,  as  will  more  fully  appear 
in  the  third  book  of  these  commentaries.  But  in  the  mean 
time  till  some  act  be  done  by  the  rightful  owner  to  devest 
this  possession  and  assert  his  tide,  such  actual  possession  is, 
prima  facie^  evidence  of  a  legal  tide  in  the  possessor ;  and  it 
may  by  length  of  time,  and  negligence  of  him  who  hath  the 
right,  by  d^^rees  ripen  intp  a  perfect  and  indefeasible  tide. 
And,  at  all  e\'cnts,  widiout  such  actual  possession,  no  tide  can 
be  completely  good« 

II.  The  next  step  to  a  good  and  perfect  title  is  the  rigM 
qfjpossessiofii  which  may  reside  in  one  man,  while  the  actual 
{possession  is  not  in  himself,  but  in  anodier.  For  if  a  man 
be  disseised,  or  otherwise  kept  out  of  possession,  by  any  of 
the  means  before  mentioned,  through  the  actual  possession  be 
lost,  yet  he  has  still  remaining  in  him  the  right  of  possession  ; 
and  may  exert  it  whenever  he  thinks  proper,  by  entering 
upon  the  disseisor,  and  turning  him  out  of  that  occupancy 
which  he  has  so  illegally  gained.  But  this  right  of  possession 
is  of  two  sorts :  an  apparait  right  of  possession,  wliicli  may 
be  defeated  by  proving  a  better  ;  and  an  actual  right  of  pos- 
session, which  will  stand  the  test  against  all  opponents. 
Thus,  if  the  disseisor,  or  other  wrongdoer,  dies  possessed  of 
the  land  whereof  he  so  became  seised  by  his  own  unlawful 
act,  and  the  same  descends  to  his  heir ;  now  by  the  common 
law  the  heir  hath  obtained  an  apparent  right  though  the 
actual  right  of  possession  resides  in  the  person  disseised ;  and 
it  shall  not  be  lawful  for  the  person  disseised  to  devest  this  ap- 
parent right  by  mere  entry  or  other  act  of  his  own,  but  only 
by  an  action  at  law  ^ :  for,  until  the  contrary  be  proved  by 
legal  demonstration,  the  law  will  rather  presume  die  right  to 
[  197  1  reside  in  the  heir,  whose  ancestor  died  seised,  dian  in  one  who 

^  Litt.  §  385. 
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has  no  such  presumptive  evidence  to  urge  in  his  own  behalf. 
Which  doctrine  in  some  measure  arose  from  the  principles 
of  the  feodal  law,  which,  after  fends  became  hereditary,  much 
favoured  the  right  of  descent ;  in  order  that  there  might  be  a 
person  always  upon  the  spot  to  perform  the  feodal  duties  and 
services  ^ ;  and  therefore  when  a  iisadatory  died  in  battle,  or 
otherwise,  it  presumed  always  that  his  children  were  entitled 
to  the  feud,  till  the  right  was  otiierwise  determined  by  his  fel- 
low-soldiers and  fellow-tenants,  the  peers  of  the  feodal  court. 
But  if  he,  who  has  the  actual  right  of  possession,  puts  in  his 
claim,  and  brings  his  action  within  a  reasonable  time,  and  can 
prove  by  what  unlawful  means  the  ancestor  became  seised,  he 
will  then  by  sentence  of  law  recover  tliat  possession,  to  which 
he  hath  such  actual  right.  Yet,  if  he  omits  to  bring  this  his 
possessory  action  within  a  competent  time,  his  adversary  may 
imperceptibly  gain  an  actual  right  of  possession,  in  conse- 
quence of  the  other's  negligence.  And  by  this,  and  certain 
other  means,  the  party  kept  out  of  possession  may  have 
nothing  lefl  in  him,  but  what  we  are  next  to  speak  of;  w'z. 

III.  The  mere  right  of  property,  the  Jus  prqprietatis,  with- 
out either  possession  or  even  the  right  of  possession.  This 
is  frequently  spoken  of  in  our  books  under  the  name  of  the 
mere  right,  jus  merum ;  and  the  estate  of  the  owner  is  in  such 
cases  said  to  be  totally  devested,  and  p?ii  to  a  right  \  A  per- 
son in  this  situation  may  have  the  true  ultimate  property  of 
the  lands  in  himself:  but  by  the  intervention  of  certain  cir- 
cumstances, either  by  his  own  negligence,  the  solemn  act  of 
his  ancestor,  or  the  determination  of  a  court  of  justice,  the 
presumptive  evidence  of  that  right  is  strongly  in  favour  of  his 
antagonist ;  who  has  thereby  obtained  the  absolute  right  of 
possession.  As,  in  the  first  place,  if  a  person  disseised,  or 
turned  out  of  possession  of  hb  estate,  neglects  to  pursue  his 
remedy  within  the  time  limited  by  law:  by  this  means  the  dis- 
seisor or  his  heirs  gain  the  actual  right  of  possession :  for  the  [198 
law  presumes  that  either  he  had  a  good  right  originally,  in 
virtue  of  which  he  entered  on  the  lands  in  question,  or  that 
since  such  his  entry  he  has  procured  a  sufficient  title;  and, 
therefore,  after  so  long  an  acquiescence,  the  law  will  not  suffer 

*   Gilb.  Ten.  18.  "Co.  Litt  345. 
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>cic»u  .V  'j«  disturbed  without  inquiring  into  the 
.>.  lo^c  i^iK  01  [iroperty.  Yet,  still,  if  the  person  disseised 
»  ]i»  liuu'  baih  the  true  rij^t  of  property  remaining  in  him- 
^ii»  u:$.  e»aiiie  i:»  indeed  said  to  be  turned  into  a  mere  right : 
)ui»  yy  jKvviiig  such  his  better  right,  he  may  at  length  recover 
.iIk;  auJs.  Again,  if  a  tenant  in  tail  discontinues  his  estate- 
'aul»  by  alienating  the  lands  to  a  stranger  in  fee,  and  dies ; 
becv  the  issue  in  tail  hath  no  right  of  possession^  independent 
of  the  right  of  property :  for  the  law  presumes  prima  facie 
that  the  ancestor  would  not  disinherit,  or  attempt  to  disinherit, 
his  heir,  unless  he  had  power  so  to  do ;  and  therefore,  as  the 
ancestor  had  in  himself  the  right  of  possession,  and  has 
transferred  the  same  to  a  stranger,  the  law  will  not  permit 
that  possession  now  to  be  disturbed,  unless  by  shewing  the 
absolute  right  of  property  to  reside  in  another  person.  (2) 
The  heir  therefore  in  this  case  has  only  a  mere  ri^y  and 
must  be  strictly  held  to  the  proof  of  it,  in  order  to  recover  the 
lands.  Lastly,  if  by  accident,  neglect,  or  otherwise,  judgment 
is  given  for  either  party  in  any  possessory  action,  (that  is,  such 
wherdn  the  right  of  possession  only,  and  not  that  of  property, 
is  contested,)  and  the  other  party  hath  indeed  in  himself  the 
right  of  property,  this  b  now  turned  to  a  mere  right ;  and 
upon  proof  thereof  in  a  subsequent  action,  denominated  a  writ 
of  right,  he  shall  recover  his  seisin  of  the  lands. 

Thus,  if  a  disseisor  turns  mc  out  of  possession  of  my  lands, 
he  hereby  gains  a  mere  naked  possessiany  and  I  still  retain  die 
i^ght  of  possession,  and  rig/U  ofpropertym  If  the  disseisor  dies, 
and  the  lands  descend  to  his  son,  the  son  gains  an  apparent 
right  o{  possessioji  s  but  I  still  retain  the  actual  right  botli  of 
possession  and  property.  If  I  acquiesce  for  thirty  years,  with- 
out bringing  any  action  to  recover  possession  of  the  lands, 
the  son  gains  the  actual  right  of  possession,  and  I  retain  no^ 
[  199  ]  thing  but  the  mere  right  of  property.  And  even  this  right  of 
property  will  fidl,  or  at  least  it  will  be  without  a  remedy, 
unless  I  pursue  it  within  the  space  of  sixty  years.  So  also 
if  the  iather  be  tenant  in  tml,  and  alienes  the  estate-tail  to  a 
stranger  in  fee,  the  alienee  thereby  gains  the  right  of  possession. 


(S)  For  discontinuance,  see  Vol.111.  p.l7l.  n..?. 
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and  the  son  hath  only  the  mere  right  or  right  of  property. 
And  hence  it  will  follow,  that  one  man  may  have  the  ^possessicm, 
another  the  right  of  possession^  and  a  third  the  right  of  prO' 
perty.  For  if  tenant  in  tail  enfeoffs  A  in  fee-simple,  and 
dies,  and  B  disseises  A ;  now  B  wilLhftve  the  possession^  A  the 
^ght  of  possession,  and  the  issue  in  tail  the  right  of  property. 
A  may  recover  the  possession  against  B ;  and  afterwards  the 
issue  in  tail  may  evict  A,  and  unite  in  himself  the  possession, 
the  right  of  possession,  and  also  the  right  of  property.  In 
which  union  consists, 

IV.  A  COMPLETE  title  to  lands,  tenements,  and  hereditar 
ments.  For  it  is  an  antient  maxim  of  the  law  %  that  no  title 
is  completely  good,  unless  the  right  of  possession  be  joined 
witli  the  right  of  property;  which  right  is  then  denominate 
a  double  right,  jus  duplicahtmj  or  droit  droit  K  And  when  tifft 
this  double  right  the  actual  possession  is  also.united»  whea 
there  is,  according  to  the  expression  of  Fleta  S  juris  et  seirinae 
conjunction  then,  and  then  only,  is  the  title  completely  I^;al.  (3) 

«  liifiiT.  /.S.  C.37.  ■  /.S.  C.15.  §6. 

'  Co.  Litt.  266.     Brtct.  I.  5.  tr,  S.  c.  5.  §  2. 
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(3)  The  mere  student  may  be  misled  by  the  use  of  the  term  *' actual 
possession*'  all  through  this  chapter.  The  author  means  only  possession 
of  the  freehold,  which  a  man  may  have,  either  by  his  own  penomd  oecu* 
potion,  or  that  of  his  lessee,  for  j^ears,  or  at  will. 


VOL.  11. 
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[E  several  gradations  and  stages,  requisite  to  form  a* 
complete  title  to  lands,  tenements,  and  hereditam^its, 
having  been  briefly  stated  in  the  preceding  chapter,  we  are 
tkhit  to  consider  the  several  manners  in  which  this  complete 
title  (and  therein  principally  the  right  of  jnopriefy)  may  be 
reciprocally  lost  and  acquired:  whereby  the  dominion  of 
things  real  is  either  continued,  or  transferred  firom  one  man 
to  another.  And  here  we  must  first  of  all  observe,  that  (as 
gain  and  loss  are  terms  of  relation,  and  of  a  reciprocal  nature) 
by  whatever  method  one  man  gains  an  estate,  by  tliat  same 
method  or  it's  correlative  some  other  man  has  lost  it.  As 
where  the  heir  acquires  by  descent,  the  ancestor  has  first  lost 
or  abandoned  his  estate  by  his  death :  where  the  lord  gains 
land  by  escheat,  the  estate  of  the  tenant  is  first  of  all  lost  by 
the  natural  or  legal  extinction  of  all  his  hereditary  blood :  where 
a  man  gains  an  interest  by  occupancy,  the  former  owner  has 
previously  relinquished  his  right  of  possession :  where  one 
man  claims  by  prescription  or  immemorial  usage,  another 
man  has  either  parted  with  his  right  by  an  antient  and  now 
forgotten  grant,  or  has  forfeited  it  by  the  supineness  or  ne- 
glect of  himself  and  his  ancestors  for  ages ;  and  so  in  case  of 
forfeiture,  the  tenant  by  his  own  misbehaviour  or  neglect  has 
renounced  his  interest  in  the  estate ;  whereupon  it  devolves  to 
that  person  who  by  law  may  take  advantage  of  such  default : 
and,  in  alienation  by  common  assurances,  the  two  consider- 
C  801  ]  ations  of  loss  and  acquisition  are  so  interwoven,  and  so  con- 
stantly contemplated  together,  that  we  never  hear  of  a 
convejrance,  without  at  once  receiving  the  ideas  as  well  of  the 
grantor  as  the  grantee. 
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The  methods^  therefore,  of  acquiring  on  the  one  hand,  and 
of  losing  on  the  other,  a  title  to  estates  in  things  real,  are  re- 
duced by  our  law  to  two :  descent^  where  the  title  is  vested  in 
a  man  by  the  single  operation  of  law ;  and  purchase,  where 
the  title  is  vested  in  him  by  his  own  act  or  agreement*.  (1) 

Descent,  or  hereditary  succession,  is  the  title  whereby  a 
man  on  the  deadi  of  his  ancestor  acquires  his  estate  by  right 
of  representation,  as  his  heir  at  law.  An  heir,  therefore,  is  he 
upon  whom  the  law  casts  the  estate  immediately  on  the  death 
of  the  ancestor :  and  an  estate,  so  descending  to  the  heir,  is 
in  law  called  the  inheritance. 

The  doctrine  of  descents,  or  law  of  inheritances  in  fee- 
simple,  is  a  point  of  the  highest  importance ;  and  is  indeed 
the  principal  object  of  the  laws  of  real  property  in  England^ 
All  the  rules  relating  to  purchases,  whereby  the  legal  cours^ 
of  descents  is  broken  and  altered,  perpetually  refer  to  this 
settled  law  of  inheritance,  as  a  datum  or  first  principle  uni- 
versally known,  and  upon  which  their  subsequent  limitation^ 
are  to  work.  Thus  a  gift  in  tail,  or  to  a  man  and  the  heirs 
of  his  body,  is  a  limitation  that  cannot  be  perfectly  under- 
stood without  a  previous  knowledge  of  the  law  of  descents  in 
fee-simple.  One  may  well  perceive  that  this  is  an  estate  conr 
fined  in  it's  descent  to  such  heirs  only  of  the  donee,  as  have 
sprung  or  shall  spring  fi*om  his  body;  but  who  those  heirs 
are,  whether  all  his  children  both  male  and  female,  or  th^ 
male  onl}[,  and  (among  the  males)  whether  the' eldest,  youngest 

•  Co.  Litt.  18. 


(l)  Thb  is  strictly  correct,  though  there  is  a  node  of  acquiring  or  suc^ 
ceeding  to  property,  which  at  first  sight  seems  to  be  neither  descent  or 
purchase.  Thus,  if  lands  are  limited  to  the  heirs  male  of  the  body  of  A, 
no  estate  being  in,  or  given  to  A  himself,  the  heir  has  an  estate  tail,  and  on 
failure  of  his  issue  male,  it  will  go  in  succession  to  the  other  heirs  male  of 
the  body  of  A.  This  is  no  descent,  because  the  estate  never  attached  in  A 
the  ancestor,  nor  was  derived  from  or  through  him ;  and  it  does  not  look 
like  a  purchase,  because  it  will  not  go  to  the  persons  who  would  have 
taken  it,  if  such,  from  the  purchaser,  but  goes  as  it  would  have  done  under 
a  special  descent  from  A  secundum  formam  donu  But  it  is,  in  truth,  a  pur- 
chase with  the  <pialitie8  of  a  special  descent.  See  Feam^  Con.  Rem. 
p.  80.  7th  Ed. 
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or  oiher  son  done,  or  all  the  sons  together,  shall  be  his  heirs ; 
fhat  is  a  point  that  we  most  result  back  to  the  standing  law 
6f  descents  in  fee-sunple  to  be  mformed  of. 

[  202  ]  In  order  therefore  to  treat  a  matter  of  this  universal  con- 
sequence the  more  clearly,  I  shall  endeavour  to  lay  aside  such 
inatters  as  will  only  tend  to  breed  embarrassment  and  confu- 
^ioti  in  our  inquiries,  and  shall  confine  myself  entirdy  to  this 
oiie  object  1  shall  therefore  decline  considering  at  present 
#ho  ate,  and  who  are  not,  capable  of  being  heirs ;  reserving 
that  for  the  chapter  of  escheats.  I  shall  also  pass  over  the 
frequent  division  of  descents  into  those  by  custom^  statute^  and 
common  law :  for  descents  by  particular  custom,  as  to  all  the 
s6ns  in  gavelkind,  and  to  the  youngest  in  borough-english, 
hitve  already  been  often  ^  hinted  at,  and  may  also  be  inci- 
dentally touched  upon  again ;  but  will  not  make  a  separate 
consideration  by  themselves,  in  a  system  so  general  as  the 
present:  and  descents  by  statute,  or  fees-tail  perjbrmam  doni, 
in  pursuance  of  the  statute  of  Westminster  the  second,  have 
also  been  already*"  copiously  handled ;  and  it  has  been  seen 
that  the  descent  in  tail  is  restrained  and  regulated  according 
to  the  words  of  the  original  donation,  and  does  not  entirety 
pursue  the  common  law  doctrine  of  inheritance ;  which,  and 
which  only,  it  will  now  be  our  business  to  explain. 

And,  as  this  depends  not  a  little  on  the  nature  of  kindred, 
ftnd  the  several  degrees  of  consanguinity,  it  will  be  previously 
necessary  to  state,  as  briefly  as  possiUe,  the  true  motion  of 
this  kindred  or  alliance  in  blood  \ 

Consanguinity,  or  kindred,  is  defined  by  the  writers  on 
ilbese  subjects  to  be  ^*  vinculum  perscnarum  ab  eodem  stipite 
^  descendenihtm  ,•"  the  connexion  or  relation  of  persons  de- 
Mended  frqm  the  same  stock  or  common  ancestor.  This 
tenfenguinl^  is  either  lineal,  et  collateral. 


*»  Ste  iml.  I.  jmg.  74,.  75.     VoL  II.  tpuaem^  multiiig  Aom  a  right  tf/^n*' 

^.  83. 85.  hMMion  of  ii*8  mtdare^  tee  An  taa^  tm 

<  Bee  peg.  US,  ftc  eatfeirre/  €9n$ongmitni^>     (Law 

«  ForafuUereii^laiialkmorthedoo.  i^^eit,  176S.  8ni.arl771,  410.) 

trine  of  comaDguinity,  and  the  conse- 
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LiBTEAL  cowmngimlty  h  tliat  w}iicj^  sub^ts  batw^n  per- 
toBSy  of  whom  Q96  is  desbended  in  a  direct  line  froiiigi  tbi9 
pther,  as  between  Jdkn  Stiles  ((be  prcpasitus  in  tjie  tfibl^  of 
consimguinitg)  and  his  &ther,  gp&d&ther,  great  grandfatlbbeTf 
nod  so  upwards  in  the  direct  ^ipending  line ;  or  betwecj^  Jp|b^ 
Stiles  and  his  son,  grandson,  gre^t-grandsoq,  and  so  dow^r 
wards  in  the  direct  descending  line.  Every  gen^er^^i^i^  j^^ 
this  lineal  direct  consanguinity,  constitutes  a  dif^^rent  clefprfffi^ 
reckoning  either  upwards  or  downwards ;  tlie  fffi^ejr  qf  J^oh^ 
iStiles  is  related  to  Iiim  in  the  &rst  d^^ree,  and  so  liff^w'^  i§ 
his  son;  his  grandsire  a^d  gmndsc^  in  the  second  j  his  ff&^ 
grandaire  and  great-gnmdson  in  thtt|||ird.  Tliis  jip  t|ie  nn^ljr 
natural  way  of  reckoning  die  degrees  in  the  direict  linc^  fuifjl, 
therefore,  universally  obtains,  as  well  in  the  civil%  aj^d  i^9S^  S 
as  in  the  common  law  '. 

The  doctrine  of  lineal  consanguinity  is  sufficiently  j^^Iaki 
and  obvious ;  but  it  is  at  the  first  view  astonishing  to  consider 
the  number  of  lineal  ancestors  which  every  man  has,  within 
no  very  great  number  of  degrees;  and  so  many  different 
bloods  ^  is  a  man  said  to  contain  in  his  veins,  as  he  hath 
lineal  ancestors.  Of  these  he  hath  two  in  the  first  ascending 
degree,  his  own  plants;  he  hath  four  in  the  second,  the 
parents  of  his  &ther  and  the  parents  of  his  mother ;  he  hath 
eight  in  the  third,  the  parents  of  his  two  grandfathers  and 
two  grandmothers;  and  by  the  same  rule  of  progression,  he 
hath  an  hundred  and  twenty-eight  in  the  seventh ;  a  thou- 
sand and  twenty-four  in  the  tenth:  and  at  the  twentieth 
degree,  or  the  distance  of  twenty  generations,  every  man 
hath  above  a  million  of  ancestors,  as  common  arithmetic  will 
demonstrate  ^  This  lineal  consangoinf^,  we  may  observe, 
falls  stricdy  within  die  definition  of  vimndum  persofiamm  ad  [  204  ] 
eodem  stipite  descendentiam  i  since  lineal  relations  are  such  as 
descend  one  firom  the  other,  and  hotb,of  course,  firom  the  same 
common  ancestor. 

*  jQT.  3S.  la  10.  ^i^  a»  iwyqMpiptg^  yn^  $)^  j^^rc^pi* 
'  IkartUA.  1, 4.  Mt.  M.  iqg  power  /of  |uraiar(mYejni|iBb!!er|B :  J^ 

*  Go.  I^itt.  28.  is  palpably  evident  fiopi  t])e  .foUoidltf 
^  IbkL  IS.  .  table  of  ^  g^opoetziqU  .pn^gre^^tyoy.  ^ 

*  This  wiU  teem  snrprieing  to  those  jrhMiJ^be  fiift4«;ip  j^^fji^j^jiimKir 
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*'  Collateral  kiiidred  ambers  to  the  same  description; 
coUatejral  relations  agreeihg  with  the  lineal  in  this,  that  they 
descend  from  the  same  stbek  or  ancestor;  but  differing  in 
this,  that  they  do  not  deso^feid  one  from  the  iNher.  CoUa* 
teral  kinsmen  are  such' then  lb  lineaUy' spring  from  one  and 
the  same  ancestor,  who  is  the  stirpsj  or  root,  die  stipes^  trunk, 
'or  common  stock,  frt>m  whence  these  relations  are  branched 
out.  As  if  John  Stiles  hath  two  sons,  who  have  each  a 
Z  205  ]  ^numerous  isMie :  both  these  issues  are  lineally  descended 
from  John  Stiles  as  their  common  ancestor ;  and  they  are 
collateral  kinsmen  to  each  other,  because  they  are  all  de* 
acended  fit>m  this  com^MNl  ancestor,  and  all  have  a  portion 
of  his  blood  in  their  veins,  which  denominates  them  con* 
sanguineas. 

miniifor  alao  2 ;  or,  to  qpemk  more  intel-  number  of  whom  is  doubled  at  every  re- 
ligibly»  it  is  endenty  for  that  each  of  us  move,  because  each  of  our  ancestors  has 
his  two  ancestors  in  tiie  first  degree:  the    also  two  immediate  ancestors  of  his  own. 


Number  of  Ancetion* 


1024 

2048 

4096 

8192 

16S84 

S2768 

65536 

131072 

262144 

524288 

1048576 


A  shorter  method  of  finding  the  number  at  two ;  256  is  the  square  of  1 6 ;  •  ^5S^^ 

V  ancestors  ct  any  ercn  degree  is  by  of  256 ;  and  the  number  of  ancestors 

'iA|aah'ngUienumberof  ancestors  at  half  at  40  degrees  would  be  the  square  of 

<Myrt  niitiib^  of  degree*.     Thus  16  (the  1048576,  or  upwards  of  a  million  mil- 

tatoibber  bf  antoestors  at  four  degrees)  is  lions, 
die  ^^tllktcof  4»  the  munber  of  ancestofB 


L 


m^m^m^% 


t,^  '■ 
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We  -must  be  carefiil  to  remember,  that  tlii^Hirery  being 
of  collateral  consanguinity  consists  in  this  descent  from  one 
and  the  same  common  ancestor.  Thus  Titius  and  his  brother 
are4%lated;  why  ?  becdbse  both  are  derived  from  one  fiilker; 
TMus  and  his  first  cousin  are  related;  why?  because  both 
descend  from  the  same  grandfather ;  and  his  second  cousin's 
claim  to  consanguinity  is  this,  that  they  both  are  derived 
from  one  and  the  same  great  grand&ther.  In  short,  as  jnaxiy 
ancestors  as  a  man  has,  :s6  many  common  stocks  he  has, 
from  which  collateral  kinsmen  maybe  derived.  And  as  jire 
are  taught  by  holy  writ,  that  there  is  one  couple  of  ancestors 
belonging  to  us  all,  from  whom  the  whole  race  of  mankin4 
is  descended,  the  obvious  and  undeniable  consequence  is, 
that  all  men  are  in  some  degree  related  to  each  otiier.  For, 
indeed,  if  we  only  suppose  each  couple  of  our  ancestors  to 
have  left  one  with  another,  two  children ;  and  each  of  those 
children,  on  an  average,  to  have  left  two  more  r  (and,  without 
such  a  supposition,  the  human  species  must  be  daily  diminish- 
ing) we  shall  find  that  all  of  us  have  now  subsisting  near  two 
hundred  and  seventy  millions  of  kindred  in  the  fifteenth 
degree,  at  the  same  distance  from  the  several  common  an- 
cestors as  ourselves  are ;  besides  those  that  are  one  or  two  de- 
scents nearer  to  or  farther  from  the  common  stock,  who  may 
amount  to  as  many  more  ^.  And  if  this  calculation  should 
appear  incompatible  with  the  number  of  inhabitants  on  the 
earth,  it  is  because,  by  intermarriages  among  the  several  de- 
scendants from  the  same  ancestor,  a  hundred  or  a  thousand 
modes  of  consanguinity  may  be  consolidated  in  one  person, 
or  he  may  be  related  to  us  a  hundred  or  a  thousand  different 
ways- 

^  This  wiU  swell  more  considerably  druple  of  those  in  the  degfee  wUdrftB- 

'  than  tb^farmer  calculation ;  for  here,  mediately  precedes  it.     For,  mufi  each 

though  Wf  first  term  is  but  1,  the  de-  couple  of  ancestors  has  two  destendams, 

nominator  is  4;  that  is,  there  is  oru  Irho  increase  in  a  duplicate  mllff,  HwiU 

kinsman  (a  brother)  in  the  6rst  degree,  follow  that  the  raHo,  in  which  aH  die 

who  makes,  together  with  the  propatUut,  descendants  increase  downwatd%  mmt 

the  two  descendants  from  the  first  couple  be  double  to  that  in  which  the  aaoeilon 

of  ancestors;  and  In  erery  other  degree  increase  upwards;   but  we  have  seen 

the  number  of  kindred  must  be  the  qua--  that  the  ancestors  mcnase  Qp#atflls  in  • 

2  ♦ 
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The  miiiliiii  of  computus  these  degrees  in  the  canon 
]mw  \  which  our  law  has  ad<^ted  ™  is  as  follows :  We  begin 
«t  the  common  ancestor,  and  reckon  downwards;  and  in 
whalooever  degree  the  two  persons,  or  the  most  remote  of 
diem,  is  distant  from  the  common  ancestor,  that  is  the  d^pree 
207  ]  in  which  they  are  related  to  each  other.  Thus  Titius  and 
his  brother  are  related  in  the  £xit  d^ee;  for  fixnn  the  father 
to  each  of  them  is  counted  only  one ;  Titius  and  his  nephew 
are  related  in  the  second  degree;  for  the  nephew  is  two 
di^grees  removed  from  the  common  ancestor;  viz.  his  own 

^opUcBte  ratio:  therefore  the  deicend.    double  duplkale,  that  is,  in  a  quadruple 
«iti  -mmt  increoe    dowmrards  in  a    raiio. 

CtUaUral  Degreet.  Number  of  Kindred. 

1  1 

«  I     ■       ■   . ; 4 

8  16 

4  — — —    64 

5  ' .S56 

6  1084 

7  4096 

8  — — — 16384 

9  65SS6 

10  262144 

11 1048576 

18  — —  4194304 

18  16777216 

14 67108864 

15  268435456 

16  — —     107S741884 

17  — — -    4894967996 

18  17179869184 

19  68719476736 

20 874877906944 

Tbii  calculation  may  also  be  formed  by  fore  to  262144,  or  the  square  of  512. 

a  more  compendious  process,  viz,  by  And  if  we  will  be  at  the  trouble  to  re- 

ifuaring  the  couples,  or  half  the  num-  doUect  the  state  of  the  several  ftmflies 

bcr  of  ancestors,  at  any  given  degree ;  within  our  own  knowledg%|M  obawe 

which  will  furnish  us  with  the  number  bow  far  they  agree  with  Mnccount* 

of  kindred  we  have  in  the  same  d^ree,  that  is,  whether  on  an  aven^  ewry 

at  equal  distance  with  ourselves  from  the  man  has  not  one  brother  or  sisler,  four 

coiyQon  stock,  besides  those  at  unequal  firstcousins,  sixteen aeeoodeovsias,  and 

dfaftincas.     Thus,  in  the  tenth  lineal  de-  so  on  ;  we  shall  ind  that  the  present 

grec,  the  number  of  ancestors  is  1024 ;  calculation  is  very  te  Aom-bawg  oi?er- 

it*s   half,  or   the  couples,  amount  to  charged. 

512;   the  number  of  kindred  in  the  '  DecreUdA.  14.  3&9. 

tenth  collateral  degree  amounu  there-  ">  Co.  Xitt.  23. 
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grandfiither,  the  taJdier  of  Titius.  Or,  (to  give  a  more  illiis« 
trious  instance  from  onr  English  annals,)  idiig  Hemy  the 
seventh,  who  slew  Richard  the  third  in  the  battle  of  Bos- 
worth,  was  related  to  that  prince  in  the  fifih  degree.  Let 
the  propositus^  therefore,  in  the  table  of  consanguinity  rq>re» 
sent  king  Richard  the  third,  and  the  dass  marked  (r)  king 
Henry  the  seventh.  Now  their  common  stock  or  ancestor 
was  king  Edward  the  third,  the  abavus  in  the  same  table : 
from  him  to  Edmond  duke  of  York,  the  prommsj  is  one 
degree;  to  Richard  earl  of  Cambridge,  the  avus^  two;  to 
Richard  duke  of  York,  the  pater j  three ;  to  kmg  Richard 
the  diird,  the  propositus^  four ;  and  from  king  Edward  the 
third  to  John  of  Giant  (a)  is  one  degree;  to  John  earl  of 
Somerset (jb),  two;  to  John  duke  of  Somerset (c),  three;  to 
Margaret  countess  of  Richmond  (ti,)  fr>ur ;  to  king  Henry 
the  seventh  (e),  five.  Which  last-mentk>ned  prinoe,  being 
the  farthest  removed  from  the  common  .stock,  gives  the  de- 
nominaticm  to  the  d^ree  of  kindred  in  die  canon  and  mu- 
nicipid  law.  Though,  according  to  the  computation  of  tfaa 
civilians,  (who  count  upwards  from  either  of  the  persons 
related,  to  the  common  stodc,  and  then  downwards  again  to 
the  other :  reckoning  a  degree  for  each  person  both  ascend- 
ing and  descending,)  these  two  princes  were  rdated  in  die 
ninth  degree,  for  from  long  Richard  the  third  to  Richard 
duke  of  York  is  one  degree ;  to  Richard  earl  of  Cambridge, 
two ;  to  Edmond  duke  of  York,  three ;  to  king  Edward  the 
third,  the  common  ancestor,  four ;  to  John  of  Gant,  five ;  to 
John  earl  of  Somerset,  six;  to  John  duke  of  Somerset,  seven; 
to  Margaret  countess  of  /  Richmond,  eight ;  to  king  Henry 
the  seventh,  nine  ". 

Th£  nature  and  d^rees  of  kindred  being  thus  in  some  [  ^8  ] 
measure  jtxplained,  I  shall  next  proceed  to  lay  down  a  series 
of  rules  or  canons  of  inheritance,  according  to  which,  estates 
are  transmitted  from  the  ancestor  to  the  heir ;  together  with 
an  explanatory  comment,  remarking  their  original  and  pio^ 

"  See  the  table  of  conianguinity  an-  dvilUms  and  the  serentb  of  the  ca* 

nexed ;  wherein  all  the  degrees  of  col*  nonists    inclusive ;    the  fonner  being 

lateral  kindred  to  the  propotUus    are  distinguished  by  the  numeral  letters, 

computed  so  far  as  the  tenth  of  the  the  latter  by  the  common  cyphers. 
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gressy  the. reasons  upon  which  they  are  founded,  and  in  jsome 
cases  their  agreement  with  the  laws  of  other  iiations.    . 

I.  The  first  rule  is,  that  inheritances  shall  lineally  descend 
to  the  issue  of  the  person  who  last  died  actually  seised  .in 
infinitum  ;  but  shall  never  lineally  ascend. 

To  explain  the  more  clearly  both  this  and  the  subsequent 
rules,  it  must  first  be ,  observed,  that  by  law  no  inheritance 
can  vest,  nor  can  any  person  be  the  actual  complete  heir  of 
another,  till  the  ancestor  is  previously  dead.  Nemo  est  haeres 
viventis.  Before  that  time  the  person  who  is  next  in  the  line 
of  succession  is  called  an  heir  apparent,  or  heir  presumptive* 
Heirs  apparent  are  such,  whose  right  of  inheritance  is  inde- 
feasible, provided  they  outlive  the  ancestor;  as  the  eldest 
son  or  his  issue,  who  must  by  the  course  of  the  common  law 
be  heir  to  the  father  whenever  he  happens  to  die.  Heirs 
presumptive  are  such  who,  if  the  ancestor  should  die  imme- 
4liately,  would  in  the  present  circumstances  of  things  be  his 
heirs;  but  whose  right  of  inheritance  may  be  defeat^. by 
the  contingency,  of  some  nearer  heir  being  born:  as  a  brother, 
or  nephew,  whose  presumptive  succession  may  be  destrpyed 
by  the  birth  of  a  child ;  or  a  daughter,  whose  present  hopes 
may  be  hereafter  cut  off  by  the  birth  of  a  son.  Nay,  .even 
if  the  estate  hath  descended,  by  the  death  of  such  owner,  to 
such  brother,  or  nephew,  or  daughter,  in  the  former  cases,  the 
estate  shall  be  devested  and  taken  away  by  the  birth  of  a 
posthumous  child ;  and,  in  the  latter,  it  shall  also  be  totally 
devested  by  the  birth  of  a  posthumous  son  ^.  (2) 

t  209  ]  We  must  also  remember,  that  no  person  can  be  properly 
such  an  ancestor,  as  that  an  inheritance  of  lands  or  tenements 
can  be  derived  from  him,  unless  he  hath  had  actual  .seisin  of 
such  lands,  either  by  his  own  entry,  or  by  th^  possession  of 
his  own  or  his  ancestor's  lessee  for  years,  or  by  receiving  rent 
bom  a  lessee  of  the  freehold  <*:  (3)  or  unless  he  hath  had  what 

^  Bro.  tU.  disceni,  58.  p  Co.  Litt  15. 


(21  See  ante,  p.  169«  n.(4),  as  to  the  intermediate  profits. 

(j)  It  seems  doubtful  whether  receiving  rent  reserved  on  a  freehold  lease, 


IS 
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kr  equivalent  to  corporal  seisin  in  hereditaments  that  are  in- 
corporeal; such  as  the  receipt  of  rent,  a  presentation  to  the 
church  in  case  of  an  advowsonS  and  the  like.  But  he  shall 
not  be  accounted  an  ancestor,  who^  hath  had  only  a  bare 
right  or  title  to  enter  or  be  otherwise  seised*  And  therefore 
all  the  cases  which  will  be  mentioned  in  the  present  chapter, 
are  upon  the  supposition  that  the  deceased  (whose  inheritance 
is  now  claimed)  was  the  last  person  actually  seised  thereof 
For  the  law  riequires  this  notoriety  of  possession,  as  evidence 
that  the  ancestor  had  that  property  in  himself,  which  is. now 
to  be  transmitted  to  his  heir.  Which  notoi;iety  had  succeeded 
in  the  place  of  the  antient  feodal  investiture,  whereby,  while 
feuds  were  precarious,  the  vasal  on  the  descent  of  lands  was 
formerly  admitted  in  the  lord's  court  (as  is  still  the  practice 
in  Scotland,)  and  there  received  his  seisin,  in  the  nature  of  a 
renewal  of  his  ancestor's  grant,  in  the  presence  of  the  feodal 
peers ;  till  at  length,  when  tlie  right  of  succession  became  in«-  * 
defeasible,  an  entry  on  any  part  of  the  lands  within  the 
county  (which  if  disputed  was  afterwards  to  be  tried  by  those 
peers),  or  other  notorious  possession,  was  admitted  as  equiva- 
lent to  the  formal  grant  of  seisin,  and  made  the  tenant .  capa- 
ble of  transnlit^ing  his  estate  by  descent.  The  seisin,  therefore, 
of  any  person,  thus  understood,  makes  him  the  root  or  stock, 
from  which  all  future  inheritance  by  right  of  blood  must  be 
derived:  which  is  very  briefly  expressed  in  this  maxim,  seisina 
facit  stipitem  \ 

When,  therefore,  a  person  dies  so  seised,  the  inheritance  V  no  1 
first  goes  to  his  issue:  as  if  there  be  Geoffrey,  John,  and 
Matthew,  grandfather,  father,  and  son  ;  and  John  purchases 

«»  Co.  Litt.  11.  '  Flet.  L6.  c.2.  §  2. 


is  equivalent  to  corporal  seisin  of  the  lands ;  upon  comparing  the  passage  in 
Lord  Coke  cited  as  an  authority,  with  Co.  Litt.  32  a.,  &  S  Rep.  42  a.,  it 
would  seem  that  his  opinion  was  in  the  negative.  The  same  point  was  ruled 
in  cases  cited  from  Hale's  MSS.,  and  Mr.  J.  Glyn's  MS.  Rep.. by 
Mr.  Hargrave,  Co.  Litt*  15  a.  n.83.;  and  in  Doe  v.  Keen,  7T.R.390. 
Lord  Kenyon  certainly  understands  him  so  to  have  thought,  and  adopts  it 
as  a  rule,  that  to  give  such  seisin,  rent  must  have  been  received  afier  the 
expiration  of  the  freehold  lease.  In  Doe  v.  Whichelo,  8T.R.215, 1  under- 
.  stand  him.  to  lay  down  the  same  rule,  though  there  is  some  little  ambiguity 
of  expression. 
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Jandfl^  and  dies ;  his  swi  Matthew  shall  succeed  him  as  heir, 
and  not  the  grand&ther,  Geoflfrey ;  to  whom  the  iMid  shall 
nerer  ascend,  but  shall  rather  escheat  to  the  lord  *• 

This  role,  so  fiur  as  it  is  affirmative  and  relates  to  lineal 
descents,  is  almost  universally  adopted  by  all  nations ;  and  it 
seems  founded  on  a  principle  of  natural  reason,  that  (when- 
ever a  ri^t  of  property  transmissible  to  representatives  is 
admitted)  the  possessions  of  the  parents  should  go,  upon 
their  decease,  in  the  first  place  to  their  children,  as  those  to 
whom  they  have  given  being,  and  for  whom  they  are,  there- 
five,  bound  to  provide.  But  the  negative  branch,  or  total  ex- 
dttsion  of  parents  and  all  lineal  ancestors  from  succeeding  to 
ihe  inheritance  of  their  ofi&priog,  b  peculiar  to  our  own 
laws,  and  such  as  have  been  deduced  &x>m  the  same  original. 
IV>r,  by  the  Jewish  law,  on  failure  of  issue,  the  &ther  suc^ 
<ceededtotbe  son^  in  exdusion  of  brethren,  unless  one  of 
Aem  married  the  widow,  and  raised  up  seed  to  his  brother  \ 
And  by  iSbit  laws  of  Rome,  in  the  first  place,  the  children  or 
lineal  descendants  were  preferred ;  and  on  failure  of  these, 
4ie  &ther  and  mother  or  lineal  ascendants  succeeded  together 
.widi  the  brethren  end  sisters " ;  though  by  the  law  of  the 
tw^e  tables,  the  mother  was  originally,  on  account  of  her 
sex,  excluded".  Hence  this  rule  of  our  laws  ha^  been  cen- 
sored and  dedaimed  against  as  absurd,  and  derc^ting  from 
the  maxims  of  equity  and  natural  justice  ^.  Yet  that  there 
is  nothing  unjust  or  absurd  in  it,  but  that  on  the  contrary  it 
is  .founded  upon  very  good  legal  reason,  may  appear  fit>m 
QOttsidering.as  well  the  nature  of  the  rule  itself  as  the  occa- 
sion of  introducing  it  into  our  laws. 

r  211  1  ^^  ^"^  ^  reflect,  in  the  first  place,  that  all  rules  of  suc- 
cession to  estates  are  creatures  of  the  civil  polity,  and  Juris 
posiiivi  merely.  The  right  of  property,  which  is  gained  by 
occupancy^  extends  naturally  no  fiurther  than  the  Jife  of  the 
present  possessor :  after  which  due  land  by  the  law  of  nature 
vrould  again  become  common,  and  liable  to  be  seised  by  the 
next  occupant:    but  society,  to  prevent  the  mischiefs  that 

•  litt.  J  3.  »  £ntt.  S.  S.  1. 

'Sdd.  detucem.  Bbraeor.  e.  IS.  "^  CMg.  de  Jnr.  faadU  U^.  tf.ia.4l5. 

*  ijy.SS.  15.  1.     N90.  118.  1S7.        Locke  on  Got.  parti.  fSO. 
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might  ensue  from  a  doctrine  so  producdve  of  contention,  has 
established  conveyances,  wills,  and  successions ;  whereby  the 
property  originally  gained  by  succession  is  conliDued  and 
transmitted  from  one  man  to  another,  according  to  the  rales 
which  each  state  has  respectively  thought  proper  to  prescribe. 
There  is  certainly,  therefore^  no  injustice  done  to  individuah^ 
whatever  be  the  path  of  descent  marked  out  by  the  mimicipal 
law. 

If  we  next  consider  the  time  and  occasion  of  introdueii^ 
this  rule  into  our  law,  we  shall  find  it  to  have  been  grounded 
upon  very  substantial  reasons.  I  think  there  is  no  doubt 
to  be  made,  but  that  it  was  introduced  at  the  same  time  with, 
and  in  consequence  of,  the  feodal  tenures.  For  it  was  an 
express  rule  of  the  fisodal  law  %  that  successionis  fntdi  taiit 
at  fuUura,  quod  ascendentes  non  succedunt ;  and  [therefore  the 
same  maxim  obtains  also  in  the  French  law  to  this  day  ^.  (4) 
Our  Henry  the  first,  indeed,  among  other  restorations' of  the 
old  Saxon  laws,  restored  the  right  of  succession  in  the 
ascending  line  * :  but  this  soon  fell  again  into  disuse ;  for  so 
early  as  Gianvil's  time,  who  wrote  under  Henry  the  second, 
we  find  it  laid  down  as  established  law  «,  that  haereditas  mm" 
guam  ascendit  /  which  has  remained  an  invariable  maxim  eyet 
since^  These  circumstances  evidently  shew  this  rule  to  be 
of  feodal  original ;  and  taken  in  that  light,  there  are  some 
arguments  in  its  &vour,  besides  those  which  are  drawn  merely  [  212  ] 
from  the  reason  of  the  thing.  For  if  the  feud  of  which  the 
son  died  seised  was  really  feudum  antiquum^  or  one  descended 
to  him'  firom  his  ancestors,  the  father  could  not  possibly  suc- 
ceed to  it,  because  it  must  have  passed  him  in  the  course  of 
descent,  before  it  could  come  to  the  son;    unless  it  were 

«  S  Feud.  so.  «  LL.  Hm.L  c.  70. 

7  Domai.  p.  9.  /.8.  t.2.     MontM^       *  i.  7.  c.  i. 
Sip,  L,l.  Sl.  C.S4. 


(4)  This  is  now  altered,  and  where  a  party  dies  leaving  no  Uneal  descend- 
ants, nor  brothers,  or  sisters,  or  lineal  descendants  from  them,  the  inherit- 
ance is  equally  divided  between  the  two  ascending  lines;  the  nearest  in 
degree  in  each  takes  one  half,  and  if  there  are  more  than  one  in  the 
same  degree,  the  moiety  of  that  line  is  cKvided  per  ctjrita.  Code  Cii^, 
L.5.  Tit.  1.746. 
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fiudum  matemum,  or  one  descended  from  his  mother,  and 
then  for  other  reasons  (which  will  appear  hereafter)  the  father 
tould  in  no.  wise  inhesit  it  And  if  it  yf^ve  feudum  ncwum^  or 
€>ne  newly  acquired  by  the  son,  then  only  the  descendants 
irom  the  body  of  the  feudatory  himself  could  succeed, 'by  the 
known  maxim  of  the  early  feodal  constitudons  b ;  which  was 
founded  as  well  upon  the  personal  merit  of  the  vasal,  which 
might  be  transmitted  to  his  children,  but  could  not  ascend  to 
his  progenitors,  as  also  upon  this  consideration  of  military 
policy,  that  the  decrepit  grandsire  of  a  vigorous  vasal  would 
be  but  indifferently  qualified  to  succeed  him  in  his  feodal  ser- 
vices. Nay,  even  if  ^v&  feudum  novum  were  held  by  the  son 
tdfeudum  antiquum,  or  with  all  the  qualities  annexed  to  a  feud 
descended  from  the  ancestors,  such  feud  must  in  all  respects 
have  descended  as  if  it  had  been  really  an  antient  feud ;  and 
therefore  could  not  go  to  the  father,  because,  if  it  had  been 
an  antient  feud,  the  father  must  have  been  dead  before  it 
could  have  come  to  the  son.  Thus,  whether  the  feud  was 
strictly  novum,  or  strictly  antiquum,  or  whether  it  was  novum 
held  ut  antiquum,  in  none  of  these  cases  the  &ther  could  pos-* 
sibly  succeed.  These  i*easons,  drawn  from  the  history  of  the 
rule  itself,  seem  to  be  more  satisfactory  than  that  quaint  one 
of  Bracton  %  adopted  by  sir  Edward  Coke '',  which  regulates 
the  descent  of  lands  according  to  the  laws  of  gravitation. 

II.  A  SECOND  general  rule  or  canon  is,  that  the  male  issue 
shall  be  admitted  before  the  female. 

**  1  Feud,  SK).  sum  quid  cadens  deortum  recta  Hnea,  et 

^  Descendit  Uaguejus,  quasi  pcndero'     nunquam  reascendU.  /.  2.  c.  29.  (5) 

«  1  Inst.  11. 


(5)  The  passage  in  Bracton,  is  thus  continued  and  qualified,  **ea  via  qud 
deicendil"  And  this  is  a  necessary  qualification,  because  the  uncle  may 
inherit  to  the  son,  and  the  father  to  the  uncle,  so  that  indirecHy  the  in- 
heritance does  ascend.  Though  this,  and  other  exceptions,  cannot  be  ac- 
counted for  on  the  principles  l^d  down  in  the  text,  yet  I  conceive  the 
author's  reasoning  to  be  just,  and  that  it  will  often  be  found  in  the  old 
English  law,  that  where  there  is  a  good  foundation  for  a  rule  in  general, 
the  rule  is  extended  to  cases  in  which  that  foundation  will  not  strictly  bear 
H  out,  rather  than  introduce  a  multiplicity  of  conflicting  rules.  The 
total  exclusion  of  the  half-blood  from  inheriting,  even  where  there  must 
bf^  in  fret,  a  greats  chance  of  descent  from  the  first  porchaser,  than  in  the 
whole  blood,  is  an  instance  in  point.    See  post,  p.  231. 
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Thus  sons  shall  be  admitted  before  daughters ;  or,  as  out 
male  lawgivers  have  somewhat  uncomplaisantly  expressed  it^ 
the  worthiest  of  blood  shall  be  preferred  «.  As  if  John  Stiles 
hath  two  sons,  Matthew  and  Gilbert,  and  two  daughters, 
Margaret  and  Charlotte,  and  dies;  first  Matthew,  and  (in 
case  of  his  death  without  issue)  then  Gilbert  shall  be  admitted 
to  the  succession  in  preference  to  both  the  daughters. 

This  preference  of  males  to  females  is  entirely  agreeable 
to  the  law  of  succession  among  the  Jews  ^,  and  also  among 
the  states  of  Greece,  or  at  least  among  the  Athenians  ^ :  but 
was  totally  unknown  to  the  laws  of  Rome  ^  (such  of  them 
I  mean  as  are  at  present  extant,)  wherein  brethren  and  sisters 
were  allowed  to  succeed  to  equal  portions  of  the  inheritance; 
I  shall  not  here  enter  into  the  comparative  merit  of  the  Ro- 
man and  the  other  constitutions  in  this  particular,  nor  exa- 
mine into  the  greater  dignity  of  blood  in  the  !male  or  female 
sex :  but  shall  only  observe,  that  our  present  preference  of 
males  to  females  seems  to  have  arisen  entirely  froih  the  feodal 
law.  For  though  our  British  ancestors,  the  Welsh,  appear 
to  have  given  a  preference  to  males  \  yet  our  Danish  prede- 
cessors (who  succeeded  them)  seem  to  have  made  no  distinc- 
tion of  sexes,  but  to  have  admitted  all  tlie  children  at  once 
to  the  inheritance  \  But  the  feodal  law  of  the  Saxons  on 
the  continent  (which  was  probably  brought  over  hither,  and 
first  altered  by  the  laws  of  king  Canute)  gives  an  evident 
preference  of  the  male  to  the  female  sex.  f  Pater  atU  mater 
**  dejuncti^  filio  nonJiHae  haereditatem  relinquent.  .  .  ,  .  . 
"  Qui  defunctus  nan  JUios  sed  JUias  reliquerttj  ad  eas  omnis 
"  haereditas  pertineat  ^"  It  is  possible,  therefore,  that  this 
preference  might  be  a  branch  of  that  imperfect  system  of 
feuds,  which  obtained  here  beforethe  conquest;  especially 
as  it  subsists  among  the  customs  of  gavelkind,  and  as,  in  the 
charter  or  laws  of  king  Henry  the  first,  it  is  not  (like  many  [  214  ; 
Norman  innovations)  given  up,  but  rather  enforced"*.  Thi^ 
true  reason  of  preferring  the  males  must  be  deduced  from 
feodal  principles :  for,  by  the  genuine  add  original  policy  of 

«  Hal.  H.C.  L.  235.  '  Stat.  )VaU.  ISEdw.I. 

'  Numb.  c.  27.  ^  LL.  Canut.  c.  68. 

»  PeUL  LL.  Attic.  L6.  t.  6.  '  f if. 7.  §  1  &  4. 

»»  Inst,  3,  1.  6.  "»  c.  70. 
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that  oonstitution,  no  female  could  ever  succeed  to  a  proper 
fold  %  inasmudi  as  they  were  inc^>able  of  performing  those 
military  services)  for  the  sake  of  which  that  syst^n  was  esta- 
Uished.  But  our  law  does  not  extend  to  a  total  exclusion  of 
females,  as  the  Salic  law,  and  others,  where  feuds  were  most 
strictly  retained;  it  only  postpones  them  to  males ;  for  though 
daughters  are  excluded  by  sons,  yet  they  succeed  before  any 
collateral  relations ;  our  law,  like  that  of  the  Saxon  feudists 
before  mentioned,  thus  steering  a  middle  course,  between  the 
absolute  rejection  of  females,  and  the  putting  them  on  a  foot- 
ing with  males. 

III.  A  THIRD  rule  or  canon  of  descent  is  this :  that  where 
there  are  two  or  more  males,  in  equal  degreee,  the  eldest  only 
shall  inherit ;  but  the  females  all  together. 

As  if  a  man  hath  two  sons,  Matthew  and  Gilbert,  and  two 
daughters,  Margaret  and  Charlotte,  and  dies ;  Matthew  his 
ddest  son  shall  alone  succeed  to  his  estate,  in  exclusion  of 
Gilbert  the  second  son  and  both  the  daughters;  but,  if  both  the 
sons  die  without  issue  before  the  father,  the  daughters  Margaret 
and  Charlotte  shall  both  inherit  the  estate  as  coparceners^. 

This  right  of  primogeniture  in  males  seems  antiently  to 
have  only  obtained  among  the  Jews,  in  whose  constitution 
the  eldest  son  had  a  double  portion  of  the  inheritance  i";  in 
the  same  manner  as  with  us,  by  the  laws  of  king  Henry  the 
[  215  ]  first*!,  the  eldest  son  had  the  capital  fee  or  principal  feud  of 
his  fether's  possessions,  and  no  other  pre-eminence ;  and  as 
the  eldest  daughter  had  afterwards  the  principal  mansion, 
when  the  estate  descended  in  coparcenary  ^  The  Greeks, 
the  Romans,  the  Britons,  the  Saxons,  and  even  originally  the 
feudists,  divided  the  lands  equally ;  some  among  all  the  chil* 
dren  at  large,  some  among  the  males  only.  This  is  certainly 
the  most  obvious  and  natural  way ;  and  has  the  appearance, 
at  least  in  the  opinion  of  younger  brothers,  of  the  greatest 
impartiality  and  justice.  But  when  the  emperors  b^an  to 
create  honorary  feuds,  or  tides  of  nobility,  it  was  found  neces- 

"  1  Feud,  8.  «!  e.  70. 

^  Litt.  §  5.     Hale,  H.  C.  L.  S38.         '  OhnyiL  /.  7.  c.  9. 

»  Selden,  de  race.  JSiftr.  c.5. 
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sarp{in  order  to  preserve  their  dignity)  to  make  them  im- 
partible', or  (as  they  styled   them)  Jeuda  individual  and  in 
consequence  descendible  to  the  eldest  son  alone.     This  ex- 
ample was  farther  enforced  by  the  inconveniences  that  attended 
the  splitting  of  estates ;  namely,  the  division  of  the  military 
services,  the  multitude  of  infant  tenants  incapable  of  perform- 
ing any  duty,  the  consequential  weakening  of  the  strength  of 
the  kingdom,  and  the  inducing  younger  sons  to  take  up  with 
the  business  and  idleness  of  a  country  life,  instead  of  being 
serviceable  to  themselves  and   the  public,  by  engaging  in 
mercantile,  in  military,  in  civil,  or  in  ecclesiastical  employ- 
ments ^     These  reasons  occasioned  an  almost  total  change 
in  the  method  of  feodal  inheritances  abroad ;    so  that  the 
eldest  male  began  universally  to  succeed  to  the  whole  of  the 
lands  in  all  military  tenures  :  and  in  this  condition  the  feodal 
constitution   was   established   in    England    by    William   the 
conqueror. 

Yet  we  find  that  socage  estates  frequently  descended  to  all 
the  sons  equally,  so  lately  as  when  Glanvill "  wrote,  in  the 
reign  of  Henry  the  second;  and  it  is  mentioned  in  the 
mirror  "^  as  a  part  of  our  antient  constitution,  that  knights' 
fees  should  descend  to  the  eldest  son,  and  socage  fees  should 
be  partible  among  the  male  children.  However,  in  Henry 
the  third's  time,  we  find  by  Bracton  *  that  socage  lands,  in 
imitation  of  lands  in  chivalry,  had  almost  entirely  fallen  into 
the  right  pf  succession  by  primogeniture,  as  the  law  now  [  216  ] 
stands :  except  in  Kent,  where  they  gloried  in  the  preservation 
of  their  antient  gavelkind  tenure,  of  which  a  principal  branch 
was  a  joint  inheritance  of  all  the  sons^;  and  except  in  some 
particular  manors  and  townships,  where  their  local  customs 
continued  the  descent,  sometimes  to  all,  sometimes  to  the 
youngest  son  only,  or  in  other  more  singular  methods  of 
succession. 

As  to  the  females,  they  are  still  left  as  they  were  by  the 
antient  law :  for  they  were  all  equally  incapable  of  performing 
any  personal  service ;  and,  therefore,  one  main  reason  of  pre- 

•  2  Feud,  55,  *  c.  1.   §3. 

»  Hale,  H.  C.L.221.  *  /.  2.  c.30,  31.  84. 

"  /.  7.  c.  S.  y  Somner.  Gavelk.  7. 
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ferring  the  eldest  ceasing,  such  preference  would  havQ.h^en 
injurious  to  the  rest:  and  the  other  principal  purpose,  the 
prevention  of  the  too  minute  subdivision  of  estates,  was  left  to 
be  considered  and  provided  for  by  the  lords,  who  had  the 
disposal  of  these  female  heiresses  in  marriage.  However,  the 
succession  by  primogeniture,  even  among  females,  took  place 
as  to  the  inheritance  of  the  crown ' ;  wherein  the  necessity  of 
a  sole  and  determinate  succession  is  as  great  in  tlie  one  sex 
as  the  other.  And  the  right  of  succession,  though  not  of 
primogeniture,  was  also  established  with  respect  to  female 
dignities  and  titles  of  honour.  For  if  a  man  holds  an  earldom 
to  him  and  the  heirs  of  his  body,  and  dies,  leaving  only 
daughters ;  the  eldest  shall  not  of  course  be  countess,  but  the 
dignity  is  in  suspense  or  abeyance  till  the  king  shall  declare 
his  pleasure ;  for  he,  being  the  fountain  of  honour,  may  confer 
it  on  which  of  them  he  pleases «.  In  which  disposition  is 
preserved  a  strong  trace  of  the  antient  law  of  feuds,  before 
their  descent  by  primogeniture  even  among  the  males  was 
established;  namely,  that  the  lord  might  bestow  them  on 
which  of  the  sons  he  thought  proper —  ^^  progressum  est  ut  ad 
^^JUios  devenireit  in  quern  scilicet  dominus  hoc  veUet  beneficium 
**  confbvmare^r 

IV.  A  FOURTH  rule,  or  canon  of  descents,  is  this ;   that 

the  lineal  descendants,  in  infinitum^  of  any  person  deceased, 

[  217  ]   shall  represent  their  ancestor;  that  is,  shall  stand  in  the  same 

place  as  the  person  himself  would  have  done,  had  he  been 

living. 

Thus  the  child,  grandchild,  or  great  grandchild  (either 
male  or  female)  of  the  eldest  son  succeeds  before  the  younger 
son,  and  so  in  infinitum'^.  And  these  representatives  shall 
take  neither  more  nor  less,  but  just  so  much  as  their  principals 
would  have  done.  As  if  there  be  two  sisters,  Margaret  and 
Charlotte ;  and  Margaret  dies,  leaving  six  daughters ;  and 
then  John  Stiles,  the,  father  of  the  two  sisters,  dies  without 
other  issue :  these  six  daughters  shall  take  among  them  ex- 
actly the  same  as  their  mother  Margaret  would  have  done^ 

*  Co.  Litt.165.  ^  IFetuLl 

•  Mi.  ^  Hale.H.  C.  L.  236,  237. 
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had  she  been  living ;  that  is,  a  moiety  of  the  lands  of  John 
Stiles  in  coparcenary :  so  that,  upon  partition  made,  if  the 
land  be  divided  into  twelve  parts,  thereof  Charlotte,  the  sur- 
viving sister,  shall  have  six,  and  her  six  nieces,  the  daughters 
of  Margaret,  one  apiece. 

This  taking  by  represeixtation  is  called  succession  in  stirpes^ 
according  to  the  roots ;  since  all  the  branches  inherit  the  same 
share  that  their  root,  whom  they  represent,  would  have  done. 
And  in  this  manner  also  was  the  Jewish  succession  directed**; 
but  the  Roman  somewhat  differed  from  it    In  the  descending 
line  the  right  of  representation  continued  in  infinitum^  and  the 
inheritance   still   descended   /;{  stirpes :    as  if  one  of  three 
daughters  died,  leaving  ten  children,  and  then  the  father 
died ;  the  two  surviving  daughters  had  each  one  third  of  his 
effects,  and  the  ten  grandchildren  had  the  remaining  third 
divided   between  them.     And  so  among  collaterals,  if  any 
person  of  equal  degree  with  the  persons  represented  were 
still  subsisting,  (as  if  the  deceased  left  one  brother,  and  two 
nephews  the  sons  of  another  brother,)  the  succession  was  still 
guided  by  tlie  roots  .*■  but,  if  both  of  the  brethren  were  dead 
leaving  issue,  then  (I  apprehend,)  their  representatives  in  equal 
degree  became  themselves  principals,  and  shared  the  inherit- r  01  q  i 
ance  per  capita^  that  is,  share  and  share  alike ;  they  being 
themselves  now  the  next  in  degree  to  the  ancestor,  in  their  own 
right,  and  not  by  right  of  representation*.     So,  if  the  next  heirs 
of  Titius  be  six  nieces,  three  by  one  sister,  two  by  another,  and 
one  by  a  third ;  his  inheritance  by  the  Roman  law  was  divided 
into  six  parts,  and  one  given  to  each  of  the  nieces :  whereas 
the  law  of  England  in  this  case  would  still  divide  it  only  into 
three  parts,  and  distribute  it  per  stirpes^  thus;  one  third  to  the 
three  children  who  represent  one  sister,  another  third  to  the 
two  who  represent  the  second,  and  the  remaining  third  to  the 
one  child  who  is  the  sole  representative  of  her  mother. 

This  mode  of  representation  is  a  necessary  consequence  of 
the  double  preference  given  by  our  law,  first  to  the  male  isstke, 
and  next  to  the  first-born  among  the  males,  to  both  which 
the  Roman  law  is  a  stranger.     For  if  all  the  children  of  three 

0  Selden,  de  tuce,  Ebr,  <r.  1.  '  NtmAlO.  c.S.     /nif.S.  1.  6^ 

R   2 


218  THE  RIGHTS  Book  II. 

sisters  were  in  England  to  claim  jpei'  capita^  in  their  own  right 
as  next  of  kin  to  the  ancestor,  without  any  respect  to  the 
stocks  from  whence  they  sprung,  and  those  children  were 
partly  male  and  partly  female ;  then  tlie  eldest  male  among 
them  would  exclude  not  only  his  own  brethren  and  sisters, 
but  all  the  issue  of  the  other  two  daughters ;  or  else  the  law 
in  this  instance  must  be  inconsistent  with  itself,  and  depart 
from  the  preference  which  it  constantly  gives  to  the  males 
and  the  first-born,  among  persons  in  equal  degree.    Whereas, 
by  dividing  the  inheritance  according  to  the  roots,  or  stirpes 
the  rule  of  descent  is  kept  uniform  and  steady :  the  issue  of 
the  eldest  son  excludes  all  other  pretenders,  as  the  son  him- 
self (if  living)  would  have  done;  but  the  issue  of  two  daugh- 
ters divide   the   inheritance   between   them,   provided   their 
mothers  (if  living)  would  have  done  the  same :  and  among 
these  several  issues,  or  representatives  of  the  respective  roots, 
the  same  preference  to  males  and  the  same  right  of  primo- 
geniture obtain  as  would  have  obtained  at  the  first  among  the 
roots  themselves,  tlie  sons  or  daughters  of  the  deceased.     As 
if  a  man  hath  two  sons,  A  and  B,  and  A  dies  leaving  two 
[  219  ]    sons,  and  then  the  grandfather  dies ;  now  the  eldest  son  of  A 
shall  succeed  to  the  whole  of  his  grandfather's  estates :  and  if 
A  had  left  only  two  daughters,  they  should  have  succeeded 
also  to  equal  moieties  of  the  whole,  in  exclusion  of  B  and  his 
issue.    But  if  a  man  hath  only  three  daughters,  C,  D,  and  E ; 
and  C  dies  leaving  two  sons,  D  leaving  two  daughters,  and 
E  leaving  a  daughter  and  a  son  who  is  younger  than  his 
sister :   here,  when  the  grandfather  dies,  the  eldest  son  of  C 
shall  succeed  to  one  third,  in  exclusion  of  the  younger ;   the 
two  daughters  of  D  to  another  third  in  partnership ;    and 
the  son  of  E  to  the  remaining  third,  in  exclusion  of  his  elder 
sister.     And  the  same  right  of  representation,  guided  and 
restrained  by  the  same  rules  of  descent,  prevails  downwards 
in  infinitum. 

Yet  this  right  does  not  appear  to  have  been  thoroughly 
established  in  the  time  of  Henry  the  second,  when  Glanvill 
wrote :  and  therefore,  in  the  tide  to  the  crown  especially,, 
we  find  frequent  contests  between  the  younger  (but  survi^ 
ing)  brother  and  his  nephew  (being  the  son  and  represent- 
ative of  the  elder  deceased)  m  regard  to  the  inheritance  of 
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their  common  ancestor :  for  the  uncle  is  certainly  nearer  of 
kin  to  the  common  stock,  by  one  degree,  than  the  nephew; 
though  the  nephew,  by  representing  his  father,  has  in  him 
the  right  of  primogeniture.  The  uncle  also  was  usually 
better  able  to  perform  the  services  of  the  fief;  and  besides 
had  frequently  superior  interest  and  strength  to  back  his 
pretensions,  and  crush  the  right  of  his  nephew.  And  even 
to  this  day,  in  the  lower  Saxony,  proximity  of  blood  takes 
place  of  representative  primogeniture ;  that  is,  the  younger 
surviving  brother  is  admitted  to  the  inheritance  before  the 
son  of  an  elder  deceased:  which  occasioned  the  disputes 
between  the  two  houses  of  Mecklenburg  Schwerin  and 
Strelitz,  in  1692  ^  Yet  Glanvil,  with  us,  even  in  the 
twelfth  centurj',  seems  *  to  declare  for  the  right  of  the  ne- 
phew by  representation;  provided  the  eldest  son  had  not 
received  a  provision  in  lands  from  his  father,  or  (as  the  civil 
law  would  call  it)  had  not  been  foris-familiated,  in  his  life-  C  ^^^  ] 
time.  King  John,  however,  who  kept  his  nephew  Arthur 
from  the  throne,  by  disputing  this  right  of  representation, 
did  all  in  his  power  to  abolish  it  throughout  the  realm  ^: 
but  in  the  time  of  his  son,  king  Henry  the  third,  we  find 
the  rule  indisputably  settled  in  the  manner  we  have  here 
laid  it  down  ^  and  so  it  has  continued  ever  since.  And  thus 
much  for  lineal  descents. 

V.  A  FIFTH  rule  is,  that  on  failure  of  lineal  descendants, 
or  issue,  of  the  person  last  seised,  the  inheritance  shall  descend 
to  his  collateral  relations,  beiiig  of  the  blood  of  the  first  pur-» 
chaser;  subject  to  the  three  preceding  rules. 

Thus  if  Geoffrey  Stiles  purchases  land,  and  it  descends  to 
John  Stiles  his  son,  and  John  dies  seised  thereof  without 
issue ;  whoever  succeeds  to  this  inheritance  must  be  of  the 
blood  of  Geoffrey,  the  first  purchaser  of  this  family ''.  The 
first  purchaser,  perquisitor^  is  he  who  first  acquired  the  estate 
to  his  family,  whether  the  same  was  transferred  to  him  by 
sale  or  by  gift,  or  by  any  other  method,  except  only  that  of 
descent. 

f  Mod. Un. Hist. iHi.  334.  '  Bracton,  1.2,  c.30.  §  2« 

«  /.7.  c*d.  *  Co.  Litt.  12. 

b  Hale,  H.C.  L.  817.  229. 
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This  is  a  rule  almost  peculiar  to  our  own  laws,  and  those 
of  a  similar  original.  For  it  was  entirely  unknown  among, 
the  Jews,  Greeks,  and  Romans;  none  of  whose  laws  looked 
any  farther  than  the  person  himself  who  died  seised  of  the 
estate;  but  assigned  him  an  heir,  without  considering  by 
what  title  he  gained  it,  or  from  what  ancestor  he  derived  it. 
But  the  law  of  Normandy  *  agrees  with  our  law  in  this 
respect ;  nor  indeed  is  that  agreement  to  be  wondered  at, 
since  the  law  of  descents  in  both  is  of  feodal  original ;  and 
this  rule  or  canon  cannot  otherwise  be  accounted  for  than  by 
recurring  to  feodal  principles. 

When  feuds  first  began  to  be  hereditary,  it  was  made  a 
necessary  qualification  of  the  heir,  who  would  succeed  to  a 
feud^  that  he  should  be  of  the  blood  of,  that  is,  lineally  de- 
[  221  ]  scended  from,  the  first  feudatory  or  purchasor.  In  conse- 
quence whereof,  if  a  vasal  died  seised  of  a  feud  of  his  own 
acquiring,  or  frudum  fuwtim^  it  could  not  descend  to  any  but 
his  own  ofispring ;  no,  not  even  to  his  brother ;  because  he 
was  not  descended,  nor  derived  his  blood,  from  the  first  ac- 
quirer. But  if  it  vfSLsJeudum  antiqtmm^  that  is,  one  descended 
to  the  vasal  from  his  ancestors,  then  his  brother,  or  such 
other  collateral  relation  as  was  descended  and  derived  his 
blood  fix>m  the  first  feudatory,  might  succeed  to  such  inhe- 
ritance. To  this  purpose  speaks  the  following  rule ;  ^^fratet* 
^^  fratri^  sine  legitimo  haercde  defuncto,  in  beneficio^  qtwdeorum 
"  patrisjiiit^  succedat :  sin  autem  unus  efratrihus  a  domino  feiir 
**  dvm  acceperit^  eo  dejuncto  sine  legitimo  haerede^  frater  ejus  in 
"  feodum  non  mccedit "."  The  true  feodal  reason  for  which 
rule  was  this;  that  what  was  given  to  a  man,  for  his  personal 
service  and  personal  merit,  ought  not  to  descend  to  any  but 
the  heirs  of  his  person.  And  therefore,  as  in  estates-tail, 
(which  a  proper  feud  very  much  resembled,)  so  in  the  feodal 
donation,  "  nomen  hacrcdisy  in  prima  investitura  expression^ 
"  tantum  ad  descendentes  ex  corpore  primi  vasalli  extenditurs 
•*  et  non  ad  coUaterales^  nisi  ex  corpore  jyrimi  vasalli  sive  stipitis 
"  descendant  ° ;"  the  will  of  the  donor,  or  original  lord, 
(when  feuds  were   turned  from  life- estates  into  inheritances,) 

^  Gr.  Coustum.  c.25.  »  Craig.  LI,  f.9.  §36. 

"•  1  Frud,!.  §2. 
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not  being  to  make  them  absolutely  hereditary,  like  the  Ro- 
man allodium,  but  hereditary  only  sub  modo :  not  hereditary  to 
the  collateral  relations,  or  lineal  ancestors,  or  husband,  or 
wife  of  the  feudatory,  but  to  the  issue  descended  from  his 
body  only. 

* 

However,  in  process  of  time,  when  the  feodal  rigour 
was  in  part  abated,  a  method  was  invented  to  let  in  the 
collateral  relations  of  the  grantee  to  the  inheritance,  by 
by  granting  him  tafetidum  novum  to  hold  ut  feudum  antiquum; 
that  is,  with  all  the  qualities  annexed  of  a  feud  derived  from 
his  ancestors,  and  then  the  collateral  relations  were  ad- 
mitted to  succeed  even  in  infinitum,  because  they  might 
have  been  of  the  blood  of,  that  is,  descended  from,  the  first 
imaginary  purchasor.  For  since  it  is  not  ascertained  in  such  [  2^ 
general  grants,  whether  this  feud  shall  be  held  ut  feudum 
patemum  or  feudum  avitum,  but  ttt  feudum  antiquum  merely ; 
as  a  feud  of  indefinite  antiquity :  that  is,  since  it  is  not  ascer- 
tained from  which  of  the  ancestors  of  the  grantee  this  feud 
shall  be  supposed  to  have  descended ;  the  law  will  not  ascer- 
tain it,  but  will  suppose  any  of  his  ancestors,  pro  re  nata,  to 
have  been  the  first  purchasor :  and  therefore  it  admits  any  of 
his  coUateiTd  kindred  (who  have  the  other  necessary  requi- 
sites) to  the  inheritance,  because  every  collateral  kinsman 
must  be  descended  from  some  one  of  his  lineal  ancestors. 

Of  this  nature  are  all  the  grants  of  fee-simple  estates  of 
this  kingdom ;  for  there  is  now  in  the  law  of  England  no 
such  thing  as  a  grant  of  £  feudum  noroum,  to  be  held  ut  no^ 
vum :  unless  in  a  case  of  a  fee-tail,  and  there  we  see  that 
this  rule  is  strictly  observed,  and  none  but  the  lineal  de- 
scendants of  the  first  donee  (or  purchasor)  are  admitted;  but 
every  grant  of  lands  in  fee-simple  is  with  us  a  feudum  novum 
to  be  held  ut  antiquum,  as  a  feud  whose  antiquity  is  indefi- 
nite ;  and  therefore  the  collateral  kindred  of  the  grantee,  or 
descendants  from  any  of  his  lineal  ancestors,  by  whom  th^ 
lands  might  have  possibly  been  purchased,  are  capable  of 
being  called  to  the  inheritance* 

Yet  when  an  estate  bath  really  descended  in  a  course  of 
inheritance  to  the  person  last  seised,  the   strict  rule  of  the 
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feodal  law  is  still  observed ;  and  none  are  admitted  bat  the 
heirs  of  those  through  whom  the  inheritance  hath  passed : 
for  all  others  have  demonstrably  none  of  the  blood  of  the 
first  purchasor  in  them,  and  therefore  shall  never  succeed. 
As,  if  lands  come  to  John  Stiles  by  descent  from  his  mo- 
ther Lucy  Baker,  no  relation  of  his  father  (as  such)  shall 
ever  be  his  heir  of  these  lands ;  and  vice  versa^  if  they  de- 
scended from  his  father  Geofirey  Stiles,  no  relation  of  his 
mother  (as  such)  shall  ever  be  admitted  thereto,  for  his 
lather's  kindred  have  none  of  his  mother's  blood,  nor  have 
hb  mother's  relations  any  share  of  his  father's  blood.  And 
so  if  the  estate  descended  from  his  father's  father,  George 
Stiles ;  the  relations  of  his  father's  mother,  Cecilia  Kempe, 
shall  for  the  same  reason  never  be  admitted,  but  only  those  of 
[  828  ]  his  father's  father.  This  is  also  the  rule  of  the  French  law°, 
which  is  derived  from  the  same  feodal  fountain  (6). 

Here  we  may  observe,  that  so  far  as  the  feud  is  really 
antiquum,  the  law  traces  it  back,  and  will  not  suffer  any  to 
inherit  but  the  blood  of  those  ancestors,  from  whom  the  feud 
was  conveyed  to  the  late  proprietor.  But  when,  through 
length  of  time,  it  can  trace  it  no  farther ;  as  if  it  be  not 
known  whether  his  grandfather,  George  Stiles,  inherited  it 
from  his  father  Walter  Stiles,  or  his  mother  Christian  Smith, 
or  if  it  appear  that  his  grandfather  was  the  first  grantee,  and 
so  took  it  (by  the  general  law)  as  a  feud  of  indefinite  anti- 
quity ;  in  either  of  these  cases  the  law  admits  the  descend- 
ants of  any  ancestor  of  George  Stiles,  eidier  paternal  or  ma-^ 
temal,  to  be  in  their  due  order  Ihe  heirs  to  John  Stiles  of 
this  estate ;  because  in  the  first  case  it  is  really  uncertain,  and 
in  the  second  case  it  is  supposed  to  be  uncertain,  whether  the 
grandfather  derived  his  title  from  the  part  of  his  father  or  his 
mother. 

This  then  is  the  great  and  general  principle,  upon  which 
the  law  of  collateral  inheritances  depends ;  that  upon  failure 

«  Domat.  ;>cr#  2.  pr. 
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of  issue  in  the  last  proprietor,  the  estate  shall  descend  to  the 
blood  of  the  first  purchasor;  or  that  it  shall  result  back  to 
the  heirs  of  the  body  of  that  ancestor,  from  whom  it  either 
really  has,  or  is  supposed  by  fiction  of  law  to  have  originally 
descended;  according  to  the  rule  laid  down  in  the  year 
books  P,  Fitzherbert  \  Brook ',  and  Hale  %  "  that  he  who 
"  would  have  been  heir  to  the  father  of  the  deceased  "  (and, 
of  course,  to  the  mother,  or  any  other  real  or  supposed  pur- 
chasing ancestor)  ^^  shall  also  be  heir  to  the  son ;"  a  maximi 
that  will  hold  universally,  except  in  the  case  of  a  brother  or 
sister  of  the  half-blood,  which  exception  (as  we  shall  see 
hereafter)  depends  upon  very  special  grounds. 

The  rules  of   inheritance  that   remain  are  only  rules  of 
evidence,  calculated  to  investigate  who  the  purchasing  ances- 
tor was ;  which  in  Jeudis  vere  aniiquis  has  in  process  of  time 
been  forgotten,  and  is  supposed  so  to  be  in  feuds  that  are  held    [  224 
id  aniiquis. 

VI.  A  SIXTH  rule  or  canon  therefore  is,  that  the  collateral 
heir  of  the  person  last  seised  must  be  his  next  collateral  kins- 
man, of  the  whole  blood. 

First,  he  must  be  his  next  collateral  kinsman,  either 
personally  or  Jure  represetitationis ;  which  proximity  is 
reckoned  according  to  the  canonical  degrees  of  consan- 
guinity before  mentioned.  Therefore,  the  brother  being  in 
the  fijrst  degree,  he  and  his  descendants  shall  exclude  the 
uncle  and  his  issue,  who  is  Only  in  the  second.  And  herein 
consists  the  true  reason  of  the  different  methods  of  comput- 
ing the  degrees  of  consanguinity,  in  the  civil  law  on  the 
one  hand,  and  in  the  canon  and  common  laws  on  the  other. 
The  civil  law  regards  consanguinity,  principally  with  respect 
to  successions,  and  therein  very  naturally  considers  only  the 
person  deceased,  to  whom  the  relation  is  claimed :  it  there- 
fore counts  the  degrees  of  kindred  according  to  the  number 
of  persons  through  whom  the  claim  must  be  derived  from 
him;   and  makes   not  only  his   great-nephew  but  also  his 

P  M.  l^Edw.  IV.  14.  '  Abr.t.  dUcent.  38. 
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first-cousin  to  be  both  related  to  him  in  the  fourth  d^ree; 
because  there  are  three  persons  between  him  and  each  of  them. 
The  canon  law  regards  consanguinity  principally  with  a 
yiew  to  prevent  incestuous  marriages,  between  those  who 
have  a  large  portion  of  the  same  blood  vunning  in  their 
respective  veins ;  and  therefore  looks  up  to  the  author  of  that 
blood,  or  the  common  ancestor,  reckoning  the  degrees  from 
him :  so  that  the  great-nephew  is  related  in  the  third  ca- 
nonical degree  to  the  person  proposed,  and  the  first-cousin  in 
the  second :  the  former  being  distant  three  degrees  from  the 
common  ancestor  (the  father  of  the  propositus),  and  therefore 
deriving  only  one-fourth  of  his  blood  from  the  same  fountain ; 
the  latter,  and  also  the  propositus  himself^  being  each  of  them 
distant  only  two  degrees  fi'om  the  common  ancestor  (the 
grandfather  of  each),  and  therefore  having  one  half  of  each 
of  tlieir  bloods  the  same.  The  common  law  regards  con- 
sanguinity principally  with  respect  to-  descents ;  and  having 
therein  the  same  object  in  view  as  the  civil,  it  may  seem  as 
if  it  ought  to  proceed  according  to  the  civil  computation. 
[  225  ]  But  as  it  also  respects  the  purchasing  ancestor,  from  whom 
the  estate  was  derived,  it  therein  resembles  the  canon  law,  and 
therefore  counts  it's  degrees  in  the  same  manner.  Indeed  the 
designation  of  person,  in  seeking  for  the  next  of  kin,  will 
come  to  exactly  the  same  end  (though  the  degrees  will  be 
differently  numbered),  whichever  method  of  computation  we 
suppose  the  law  of  England  to  use ;  since  the  right  of  re- 
presentation, of  the  parent  by  the  issue,  is  allowed  to  prevail 
in  infinitum.  This  allowance  was  absolutely  necessary^  else 
there  would  have  frequently  bedb  many  claimants  in  exactly 
the  same  degree  of  kindred,  as  (for  instance)  uncles  and 
nephews  of  the  deceased ;  which  multiplicity,  though  no 
material  inconvenience  in  the  Roman  law  of  partible  in- 
heritances, yet  would  have  been  productive  of  endless  con- 
fusion where  the  right  of  sole  succession,  as  with  us,  is 
established.  The  issue  or  descendants  therefore  of  John 
Stiles's  brother  are  all  of  them  in  the  first  degree  of  kindred 
with  respect  to  inheritances,  those  of  his  uncle  in  the  second^ 
and  those  of  his  great-uncle  in  the  third ;  as  their  respective 
ancestors,  if  living,  would  have  been ;  and^  are  severally  called 
to  the  succession  in  right  of  such  their  repres^dtatiTe  prox- 
imity. ' 
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The  right  of  representation  being  thus  established,  the 
former  part  of  the  present  rule  amounts  to  this^;  that,  on 
failure  of  issue  of  the  person  last  seised,  the  inheritance  shall 
descend  to  the  other  subsisting  issue  of  his  next  immediate 
ancestor.  Thus,  if  John  Stiles  dies  without  issue,  his  estate 
shall  descend  to  Francis  his  brother,  or  his  representatives ; 
he  being  lineally  descended  from  Geoffrey  Stiles,  John's  next 
immediate  ancestor,  or  father.  On  failure  of  brethren,  or 
sisters,  and  their  issue,  it  shall  descend  to  the  uncle  of  John 
Stiles,  the  lineal  descendant  of  his  grandfather  George,  and 
so  on  in  infinitum.  Very  similar  to  which  was  the  law  of 
inheritance  among  the  antient  Germans,  our  progenitors : 
"  kaeredes  sticcessoresque,  sui  cuique  liberie  et  nuUum  testa" 
"  mentum  :  si  liberi  non  sunt,  proximus  gradus  in  possessionem 
"  Jratres,  patrui,  avunculi  K" 


Now  here  it  must  be  observed,  that  the  lineal  ancestors, 
though  (according  to  the  first  rule)  incapable  themselves  of 
succeeding  to  the  estate,  because  it  is  supposed  to  have  al- 
already  passed  them,  are  yet  the  common  stocks  from  which 
the  next  successor  must  spring.  And  therefore  in  the  Jewish 
law,  which  in  this  respect  entirely  corresponds  with  ours ", 
the  fiither  or  other  lineal  ancestor  is  himself  said  to  be  the 
heir,  though  long  since  dead,  as  being  represented  by  the 
persons  of  his  issue ;  who  are  held  to  succceed,  not  in  their 
own  rights,  as  brethren,  uncles,  4*c.,  but  in  right  of  represent- 
ation, as  the  offspring  of  the  father,  grandfather,  4*c.  of  the 
deceased  ^.  But,  though  the  common  ancestor  be  thus  the 
root  of  the  inheritance,  yet  with  us  it  is  not  necessary  to  ncane 
him  in  making  out  the  pedigree  or  descent.  For  the  descent 
between  two  brothers  is  held  to  be  an  immediate  descent ; 
and  therefore  title  may  be  made  by  one  brother  or  his  repre-^ 
sentatives  to  or  tkrongh  another,  without  mentioning  their 
common  father*.  If  Geoflfrey  Stiles  hath  two  sons,  John 
and  Francis,  Francis  may  claim  as  heir  to  John,  without 
naming  their  father  Geoffrey;  and  so  the  son  of  Francis 
may  claim  as  cousin  and  heir  to  Matthew  the  son  of  John, 
without  naming  the  grandfather ;  viz.  as  son  of  Francis,  who 
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»  Tadtue  de  mar.  Germ,  20. 
"^  Selden,  de  tucc,  Eht,  c.  12. 


"^  iSid.  196.     1  Vent.  423. 
IS  Mod.  619. 


1  LeT.  60. 
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was  the  brother  of  John,*  who  was  the  father  of  Matthew. 
But  though  tlie  common  ancestors  are  not  named  in  deducing 
the  pedigree,  yet  the  law  still  respects  them  as  the  fountains 
of  inheritable  blood;  and  therefore,  in  order  to  ascertain 
the  collateral  heir  of  John  Stiles,  it  is  first  necessary  to  recur 
to  his  ancestors  in  the  first  degree ;  and  if  they  have  left  any 
other  issue  besides  John,  that  issue  will  be  his  heir.  On  de- 
fault of  such,  we  must  ascend  one  step  higher,  to  the  ances- 
tors in  the  second  degree,  and  then  to  those  in  the  third  and 
fourth,  and  so  upwards  in  ittfinitum^  till  some  couple  of  an- 
cestors be  found,  who  have  otiier  issue  descending  from  them 
beside  the  deceased,  in  a  parallel  or  collateral  line.  From 
these  ancestors  the  heir  of  John  Stiles  must  derive  his  de- 
scent ;  and  in  such  derivation  the  same  rules  must  be  ob- 
\  227  ]  served,  with  regard  to  sex,  primogeniture,  and  represent- 
ation, that  have  before  been  laid  down  with  regard  to  lineal 
descents  from  the  person  of  the  last  proprietor. 

But,  secondly,  the  heir  need  not  be  the  nearest  kinsman 
absolutely,  but  only  sub  modo;  that  is,  he  must  be  the  nearest 
kinsman  of  the  'whole  blood ;  for  if  there  be  a  much  nearer 
kinsman  of  the  half  blood,  a  distant  kinsman  of  the  whole 
blood  shall  be  admitted,  and  the  other  entirely  excluded ; 
nay,  the  estate  shall  escheat  to  the  lord,  sooner  than  the  half 
blood  shall  inherit. 

A  KINSMAN  of  the  whole  blood  is  he  that  is  derived,  not 
only  from  the  same  ancestor,  but  from  the  same  couple  of 
ancestors.  For,  as  every  man's  own  blood  is  compounded 
of  the  bloods  of  his  respective  ancestors,  he  only  is  properly 
of  the  whole  or  entire  blood  with  another,  who  hath  (so  far 
as  the  distance  of  degrees  will  permit)  all  the  same  ingre- 
dients in  the  composition  of  his  blood  that  the  other  had. 
Thus  the  blood  of  John  Stiles  being  composed  of  those  of 
Geofirey  Stiles  his  father,  and  Lucy  Baker  his  mother,  there- 
fore his  brother  Francis,  being  descended  from  both  the 
same  parents,  hath  entirely  the  same  blood  with  John  Stiles ; 
or  he  is  his  brother  of  the  whole  blood.  But  if,  after  the 
death  of  Geoffrey,  Lucy  Baker  the  mother  marries  a  second 
husband,  Lewis  Cray,  and  hath  issue  by  him ;  the  blood  of 
this  issue,  being  compounded  of  the  blood  of  Lucy  Baker 
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(it  is  true)  on  the  one  part,  but  that  of  Lewis  Gay  (instead 
of  Geoffrey  Stiles),  on  the  other  part,  it  hath  therefore  only 
half  the  same  ingredients  with  that  of  John  Stiles ;  so  that 
he  is  only  his  brother  of  the  half  blood,  and  for  that  reason 
they  shall  never  inherit  to  each  other.  So  also,  if  the  father 
has  two  sons,  A  and  B,  by  different  venters  or  wives ;  now 
these  two  brethren  are  not  brethren  of  the  whole  blood,  and 
therefore  shall  never  inherit  to  each  other,  but  the  estate 
shall  rather  escheat  to  the  lord.  Nay,  even  if  the  father  dies, 
and  his  lands  descend  to  his  eldest  son  A,  who  enters  thereon, 
and  dies  seised  without  issue ;  still  B  shall  not  be  heir  to  this 
estate,  because  he  is  only  of  the  half  blood  to  A,  the  person 
last  seised :  but  it  shall  descend  to  a  sister  (if  any)  of  the 
whole  blood  to  A :  for  in  such  cases  the  maxim  is,  that  the 
seisin  or  possessio  Jratris  facit  sororem  esse  haeredem.  Yet,  [  228 
had  A  died  without  entry,  then  B  might  have  inherited :  not 
as  heir  to  A  his  half-brother,  but  as  heir  to  their  common 
father,  who  was  the  person  last  actually  seised  ^. 

This  total  exclusion  of  the  half  blood  from  the  inherit- 
ance, being  almost  peculiar  to  our  own  law  is  looked  upon 
as  a  strange  hardship  by  such  as  are  unacquainted  with  the 
reasons  on  which  it  is  grounded.  But  these  censures  arise 
from  a  misapprehension  of  the  rule,  which  is  not  so  much  to 
be  considered  in  the  light  of  a  rule  of  descent,  as  of  a  rule  of 
evidence :  an  auxiliary  rule,  to  carry  a  former  into  execution. 
And  here  we  must  again  remember,  that  the  great  and  most 
universal  principle  of  collateral  inheritances  being  this,  that 
the  heir  to  Vifeuduin  antiquum  must  be  of  the  blood  of  the  first 
feudatory  or  purchasor,  that  is,  derived  in  a  lineal  descent 
from  him ;  it  was  originally  requisite,  as  upon  gifts  in  tail  it 
still  is,  to  make  out  the  pedigree  of  the  heir  from  the  first 
donee  or  purchasor,  and  to  shew  that  such  heir  was  his  lineal 
representative.  But  when,  by  length  of  time  and  a  long 
course  of  descents,  it  came  (in  those  rude  and  unlettered 
agesj  to  be  forgotten  who  was  really  the  first  feudatory  or 
purchasor,  and  thereby  the  proof  of  an  actual  descent  from 
him  became  impossible;  then  the  law  substituted  what  sir 
Martin  Wright '  calls  a  reasonable^  in  the  stead  of  an  impos* 

'  Hale,  H.  C.  L.  238.  *  Teiluret,  185. 
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siblej  proof;  fot  it  remits  the  proof  of  an  actual  descent  firom 
the  first  purchasor ;  and  only  requires  in  lieu  of  it,  that  the 
claimant  be  next  of  the  whole  blood  to  the  person  last  in 
possession,  (or  derived  from  the  same  couple  of  ancestors) ; 
which  will  probably  answer  the  same  end  as  if  he  could  trace 
his  pedigree  in  a  direct  line  from  the  first  purchasor.  For 
he  who  is  my  kinsman  of  the  whole  blood,  can  have  no  an- 
cestors beyond  or  higher  than  the  common  stock,  but  what 
are  equally  my  ancestors  also ;  and  mine  are  vice  versa  his  : 
he  therefore  is  very  likely  to  be  derived  from  that  unknown 
ancestor  of  mine,  from  whom  the  inheritance  descended.  But 
a  kinsman  of  the  half  blood  has  but  one  half  of  his  ancestors 
above  the  common  stock  the  same  as  mine;  and  therefore 
there  is  not  the  same  probability  of  that  standing  requisite  in 
the  law,  that  he  be  derived  from  the  blood  of  the  first  pur- 
chasor. 

229  ]  To  illustrate  this  by  example.  Let  there  be  John  Stiles, 
and  Francis,  brothers,  by  the  same  &ther  and  mother,  and 
another  son  of  the  same  mother  by  Lewis  Gay,  a  second  hus- 
band. Now,  if  John  dies  seised  of  lands,  but  it  is  uncertain 
whether  they  descended  to  him  from  his  &ther  or  mother ; 
in  this  case  his  brother  Francis,  of  the  whole  blood,  is 
qualified  to  be  his  heir :  for  he  is  sure  to  be  in  the  line  of  . 
descent  from  the  first  purchasor,  whether  it  were  the  line  of 
the  fatlier  or  the  mother.  But  if  Francis  should  die  before 
John,  without  issue,  the  mother's  son  by  Lewis  Gray  (or 
brother  of  the  half  blood)  is  utterly  incapable  of  being  heir; 
for  he  cannot  prove  his  descent  from  the  first  purchasor,  who 
is  unknown,  nor  has  he  that  fair  probability  which  tlie  law 
admits  as  presumptive  evidence,  since  he  is  to  tlie  full  as 
likely  not  to  be  descended  from  the  line  of  the  first  pur^ 
chasor,  as  to  be  descended;  and  therefore  the  inheritance 
shall  go  to  the  nearest  relation  possessed  of  this  presumptive 
proof,  the  whole  blood. 

And,  as  this  is  the  case  in  feudis  antiquts,  where  there 
really  did  once  exist  a  purchasing  ancestor,  who  is  forgotten ; 
it  is  also  the  case  in  feudis  novis  held  ut  antiquiSf  where  the 
purchasing  ancestor  is  merely  ideal,  and  never  existed  but 
only  in  fiction  of  law.     Of  this  nature  are  al)  grants  of  lands 
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• 
in  fee-siraple  at  this  day,  which  are  inheritable  as  if  they 

descended  from  some  uncertain  indefinite  ancestor,  and  there- 
fore any  of  the  collateral  kindred  of  the  real  modem  purchasor 
(and  not  his  own  o£&pring  only)  may  inherit  them,  pro- 
Tided  they  be  of  the  whole  blood ;  for  all  such  are,  in  jud^ 
meht  of  law,  likely  enough  to  be  derived  from  this  indefinite 
ancestor :  but  those  of  the  half  blood  are  excluded,  for  want 
of  the  same  probability.  Nor  should  this  be  thought  hard, 
that  a  brother  of  the  purchasor,  though  only  of  the  half  blood, 
must  thus  be  disinherited,  and  a  more  remote  relation  of  the 
whole  blood  admitted,  merely  upon  a  supposition  and  fiction 
of  law :  since  it  is  only  upon  a  like  supposition  and  fiction, 
that  brethren  of  purchasors  (whether  of  the  whole  or  half 
blood)  ar^  entitled  to  inherit  at  all ;  for  we  have  seen  that  in 
feudis  siricte  novis  neither  brethren  nor  any  other  collaterals  [  2S0  ] 
were  admitted.  As  therefore  in  feudis  antiquis  we  have  seen 
the  reasonableness  of  excluding  the  half  blood,  if  by  a  fiction 
of  law  a  feudum  novum  be  made  descendible  to  collaterals  as 
if  it  was  feudum  antiquum^  it  is  just  and  equitable  that  it 
should  be  subject  to  the  same  restrictions  as  well  as  the  same 
Lititude  of  descent. 

Perhaps  by  thb  time  the  exclusion  of  the  half  blood  does 
not  appear  altogether  so  unreasonable  as  at  first  sight  it  is 
apt  to  do.  ^  It  is  certainly  a  very  fine-spun  and  subtle  nicety; 
but  considering  the  principles  upon  which  our  law  is  founded, 
It  is  not  an  injustice,  nor  always  a  hardship ;  since  even  the 
succession  of  the  whole  blood  was  originally  a  beneficial  in- 
dulgence, rather  than  the  strict  right  of  collaterals;  and 
though  that  indulgence  is  not  extended  to  tlie  demi-kindred, 
yet  Uiey  are  rarely  abridged  of  any  right  which  they  could 
possibly  have  enjoyed  before.  The  doctrine  of  the  whole 
blood  was  calculated  to  supply  the  frequent  impossibility  of 
proving  a  descent  from  the  first  purchasor,  without  some 
proof  of  which  (according  to  our  fimdamental  maxim)  there 
can  be  no  inheritance  allowed  of.  And  this  purpose  it  an- 
swers, for  the  most  part,  efiectually  enough.  I  speak  with 
these  restrictions,  because  it  does  not,  neither  can  any  other 
method,  answer  this  purpose  entirely.  For  though  all  the 
ancestors  of  John  Stiles,  above  the  common  stock,  are  also 
tlie  2^ceslorii<  o£  his  collateral  kinsman  of  the  yfhcie  blood :- 
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yet,  unless  that  common  stock  be  in  the  first  degree,  (that  is 
.unless  they  have  the  same  father  and  mother,)  there  will  be 
intermediate  ancestors,  below  the  common  stock,  that  belong 
to  either  of  them  respectiyely,  from  which  ^e  other  is  not 
descended,  and  therefore  can  hav/e  none  of  their  blood. 
Thus,  though  John  Stiles  and  his  brother  of  the  whole  blood 
can  each  have  no  other  ancestors  than  what  are  in  common  to 
them  both  ;  yet,  with  regard  to  his  uncle  where  the  common 
stock  is  removed  one  degree  higher,  (that  is  the  grandfather 
and  grandmother,)  one  half  of  John's  ancestors  will  not  be 
the  ancestors  of  his  uncle :  his  ^^^7/rf/2/5,  or  father's  brother, 
derives  not  his  descent  from  John's  maternal  ancestors :  nor 
his  avimculus^  or  mother's  brother,  from  those  in  the  paternal 
[  231  ]  line.  Here  then  the  supply  of  proof  is  deficient,  and  by  no 
means  amounts  to  a  certainty :  and  the  higher  the  common 
stock  is  removed,  the  more  will  even  the  probability  decrease. 
But  it  must  be  observed,  that  (upon  the  same  principles  of 
calculation)  the  half  blood  have  always  a  much  less  chance  to 
be  descended  from  an  unknown  indefinite  ancestor  of  the 
deceased,  than  the  .whole  blood  in  the  same  degree.  As,  in 
the  first  degree,  the  whole  brother  of  John  Stiles  is  sure  to 
be  descended  from  that  unknown  ancestor ;  his  half  brother 
has  only  an  even  chance,  for  half' John's  ancestors  are  not 
his.  JSo,  in  the  second  degree,  John's  uncle  of  the  whole 
blood  has  an  even  chance :  but  the  chances  are  three  to  one 
against  his  uncle  of  the  half  blood,  for  three  fourths  of  John's 
ancestors  are  not  his.  In'like  manner,  in  the  third  degree, 
the  chances  are  only  three  to  one  against  John's  great-uncle 
of  the  whole  blood,  but  they  are  seven  to  one  against  his 
great-uncle  of  the  half  blood,  for  seven-eighths  of  John's  an- 
cestors have  no  connexion  in  blood  with  him.  Therefore  the 
much  less  probability  of  the  half  blood's  descent  from  the  first 
purchasor,  compared  with  that  of  the  whole  blood,  in  the 
several  degrees,  has  occasioned  a  general  exclusion  of  the 
half  blood  in  all. 

But,  while  I  thus  illustrate  the  reason  of  excluding  the 
half  blood  in  general,  I  must  be  impartial  enough  to  own, 
that,  in  some  instances,  the  practice  is  carried  farther  than 
the  principle  upon  which  it  goes  will  warrant  Particularly 
when  a  kinsman  of  the  whole  blood  in  a  remoter  degree  as 
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the  uncle  or  great-unde,  is  preferred  to  one  of  the  half  blood 
in  a  nearer  degr^  as  the  brother ;  for  the  half  brother  hath 
the  same  chanoe  of  being  descended  from  the  purchasing 
ancestor  as  the  uncle;  and  a  thrice  better  cbance  than  the 
great-uncle  or  kinsman  in  the  third  d^ree.  (7)  It  is  also 
more  especially  overstrained,  wheti  a  man  has  two  sons  by 
different  venters,  and  the  estate  on  his  death  descends  from 
him  to  the  eldest,  who  enters  and  dies  without  issue;  in 
which  case  the  younger  son^  cannot  inherit  this  estate,  because 
he  is  not  of  the  whole  blood  to  the  last  proprietor*.  This^ 
it  must  be  owned,  carries  a  hardship  with  k,  even  upon  feodal  [  232  2 
principles :  for  the  rule  was  introduced  only  to  supply  the 
proof  of  a  descent  from  the  first  purchasor ;  but  here,  as  this 
estate  notoriously  descended  From  the^  father,  and  as  both  the  '  • 
brothers  confessedly  sprung  from  him,  it  is  demonstrable  that 
the  half  brother  must  be  of  the  blood  of  the  first  purchasor^ 
wlio  was  either  the  father  or  some  of  the  father's  ancestors. 
When,  therefore,  there  is  actual  demonstration  of  the  thing  to 
be  proved,  it  is  hard  to  exclude  a  man  by  a  rule  substituted  to 
supply  that  proof  when  deficient.  So  far  as  the  inheritance  « 
can  be  evidently  traced  back,  l^ere  seems  no  need  of  calling 
in  this  presumptive  proof,  tMs  role  of  probability,  to  invest!-  m 

gate  what  is  already  certain.  Had  the  elder  brother,  indeed, 
been  a  purchasor,  tliere  would  have  been  no  hardship  at  all, 
for  the  reasons  a^peady  given':  or  had  the  Jrater  uterinus  only» 
or  brother  by  the  mother's  side,  been  excluded  from  an  inhe- 
ritance which  descended  from  the  father,  it  had  been  highly 
reasonable. 

'  '  A  sdll  harder  CAte  than  this  liappen*  blood ;  and  that  the  youngest  daughter ' 

ed,  M.  10  Edw. II Im    Oothedtathof  a  should  retain  only  her  original  fourth 

roan,  who  had  three  daughters  by  a  lint  part  qf  their  common  father's  lands, 

wife,  and  a  fourth  by  another,  his  lands  (10  jfu,  «7. )'    And  yet  it  was'  clear  law 

descended  equally  to  all  four  as  copar-  in  If.  19  Edw.II.  that  where  tends  had 

ceneis.     AfVerwards  the  two  eldest  died  descended  to  two  sisters  of  tbehalf-blood, 

without  issue  :  and  it  was  held,  that  the  as  coparceners,  each  might  be  heir  of 

third  daughter  alone  should  inherit  their  those  lands  to  the  other.  Mayn.  Edw.  II« 

shares,  as  being  their  h^ir  of  the  whole  $28,  Fits,  abr,  Hl  quare  impedit,  177* 


(7)  Mr. Christian  observes  correctly,  that  this  sfiouidbe  twice;   half 
brothers  have  half  the  same  blood,  great-uiiCle  and  great  nephew  ono* 
fourth ;  it  u,  therefore,  two  to  one. 
VOL.  II.  H 
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Iki>££d»  it  is  this  very  instance,  of  excluding  a  Jrater  con^ 
stii^uineuSi  or  brother  by  the  JEUher's  side,  ^m  an  inhmt- 
aoce  which  descended  a  pairey  that  Craig  ^  has  singled  out 
QD  which  to  ground  his  strictures  on  the  English  law  of  half 
blood.  And,  really,  it  should  seem  as  if  originally  the  custcnn 
of  excluding  the  half  blood  in  Normandy^  extended  only  to 
exidude  a  Jraier  uterinusy  when  the  inheritance  descended  a 
a  pcUre^  and  vice  versoj  and  possibly  in  England  also ;  as  even 
with  us  it  remained  a  doubt,  in  the  time  of  Bracton  ^,  and  of 
FletaS  whether  the  half  blood  on  the  Cither's  side  was  ex- 
duded  from  the  inheritance  which  originally  descended  from 
the  common  father,  or  only  from  such  as  descended  from  the 
respective  mothers,  and  from  newly-purchased  lands.  So  also 
[  295  ]  the  rule  of  law,  as  laid  down  by  our  Fortescue ',  extends  no 
further  than  this:  Jrater  fratri  vJUrino  nan  succedet  in 
haerediiate  patenuh  It  is  moreover  worthy  of  observation, 
that  by  our  law,  as  it  now  stands,  the  crown  (which  is  the 
highest  inheritance  in  the  nation)  may  descend  to  the  half 
blood  of  the  preceding  sovereign  S  so  that  it  be  in  the  blood 
of  the  first  monarch  purchaapr,  or  (in  the  feodal  language) 
conqueror  of  the  reigning  fiuBftily.  Thus  it  actually  did  d&- 
«  scend  from  king  Edward  the  afactfi  to  queen  Mary,  and  from 

her  to  queen  Elizabeth,  who  were  respectively  of  the  half 
blood  to  each  other.  For  the  royal  pedigree  being  always  a 
matter  of  sufficient  notoriety,  there  is  no  occasion  to  call  in 
the  aid  of  this  presumptive  rule  of  evidence,  to  render  pro- 
.  bable  the  descent  from  the  royal  stock,  which  was  formerly 
king  William  the  Norman,  and  is  now  (by  act  of  parliament  **), 
^  the  princess  Sophia  of  Hanover.  Hence  also  it  is  that  in 
estates-tail,  where  the  pedigree  from  the  first  donee  must  be 
stricdy  proved,  half  blood  is  no  impediment  to  the  descent ' : 
because,  when  the  lineage  is  clearly  made  out,  there  is  no 
need  of  this  auxiliary  proof.  How  far  it  may  be  desirable 
for  the  legislature  to  give  relief,  by  amending  the, law  of 
descents  in  one  or  two  instances,  and  ordaining  that  the  half 
blood  might  always  inherit,  where  the  ^tate  nitoriously  de- 
scended from  its  own  proper  ancestor,  and  in  cases  of  new- 

*>  /.  3.  M5.  §  14.  '  dtUmd,  LL.  AngL  5. 

<  Gr.CdmiftMt.  CkiS.  «  Plowd.  845.     Go.  lift  15. 

o^2.cda(3.  » 18 wm. III.  G. 2. 
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purchased  lands,  or  uncertain  descents,  i^ould  never  be 
excluded  by  the  whole  blood  in  a  remoter  degree ;  or  how 
far  a  private  inconvenience  should  be  still  submitted  to,  rather 
than  a  long^stablished  rule  should  be  shaken,  it  is  not  for 
me  to  determine.  (8) 

The  rule  then,  together  with  it's  illustration,  amounts  to 
this :  that,  in  order  to  keep  the  estate  of  John  Stiles,  as  nearly 
as  possible  in  the  line  of  his  purchasing  ancestor,  it  must  de- 
scend to  the  issue  of  the  nearest  couple  of  ancestors  that  have 
left  descendants  behind  them ;  because  the  descendants  of  one 
ancestor  only  are  not  so  likely  to  be  in  the  line  of  that  pur- 
chasing ancestor,  as  those  who  are  descended  from  both. 

But  here  another  difficulty  arises.  In  the  second,  third,  [  254  ] 
fourth,  and  every  superior  degree,  every  man  has  many  couples 
of  ancestors,  increasing  according  to  the  distances  in  a  geo- 
metrical progression  upwards  ^  the  descendants  of  all  which 
respective  couples  are  (representatively)  relaH^  to  him  in  the 
same  d^ree.  Thus  in  the  second  degree,  the  issue  of  George 
and  Cecilia  ^Hes  and  of  Andrew  and  Esther  Baker,  the  two' 
grandsires  and  grandmothers  of  John  Stiles,  are  each  in  the 
same  degree  of  propinquity ;  in  the  third  degree,  the  respec- 
tive issues  of  Walter  and  Christian  Stiles,  of  Luke  and 
Frances  Kempe,  of  Herbert  and  Hannah  Baker,  and  of 
James  and  Emma  Thorpe,  are  (upon  the  extinction  of  the 
two  inferior  d^rees)  all  equally  entided  to  call  themselves  the 
next  kindred  of  the  whole  blood  to  John  Stiles.  To  which 
therefore  of  these  ancestors  must  we  first  resort,  in  order  to 
find  oat  descendants  to  be  preferably  called  to  the  inherit- 
ance? In  answer  to  this,  and  likewise  to  avoid  all  other 
confusion  and  uncertainty  that  might  arise  between  the 
several  stocks  wherein  the  purchasing  ancestor  may  be 
sought  for,  another  qualification  is  requisite,  besides  the  praxis 

*"  See  page  204. 


(8)  Though  half-brothers  cannot  take  immediately  as  heirs  to  each 
other,  yet  indhectly  they  may;  as  "if  there  be  two  brothers  by  divert 
▼enters,  and  the  elder  is  seised  of  land  in  fee,  and  die  without  issue,  and 
hts  uncle  enter  as  next  heire  to  him,  who  also  dies  without  issue,  now  the 
yonger  brother  may  have  the  iand  as  heire  to  the  uncle,  for  tipt  he  it  of 
the  whole  blood  to  him."    Litt.  s,8. 
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fnity  and  erUireiy^  which  is  that  of  dignity  or  'worthiness^  oi 
blood.     For, 

VII.  The  seventh  and  last  rule  or  canon  is,  that  in  col- 
lateral inheritances  the  male  stocks  shall  be  preferred  to  th^ 
female,  (that  is,  kindred  derived  from  the  blood  of  the  male 
ancestors,  however  remote,  shall  be  admitted  before  those 
from  the  blood  of  the  female,  however  near,)  — unless  where 
the  lands  have,  in  fact,  descended  from  a  female. 

Thus  the  relations  on  the  father's  side  are  admitted  in  in* 

finitum^  before  those  on   the  mother's  side  are  admitted  at 

all  * ;  and  the  relations  of  the  father's  father,   before  those  of 

the  father's  mother  { arid  so  on.     And  in  this  the  English 

J  law  is  not  singular,  but  warranted  by  the  examples  of  the 

Hebrew  and  Athenian  laws,  as  stated  by  Selden"™,  and 
Petit " ;  though  among  the  Greeks  in  the  time  of  Hesiod  °, 
when  a  man  died  without  wife  or  children,  all  his  kindred 

2S5  ]  (without  any  distinction)  divided  his  estate  among  them* 
It  is  likewise  warranted  by  the  example  of  the  Roman  laws ; 
wherein  the  agnatic  or  relations  by  the  father,  were  preferred 
to  the  cognatiy  or  relations  by  the  mother,  till  the  edict  of  tlie 
emperor  Justinian  ^  abolished  all  distinction  between  them. 
It  is  also  conformable  to  the  customary  law  of  Normandy  \ 
which  indeed  in  most  res£>ects  agrees  with  our  English  law  of 
inheritance. 


However,  I  am  inclined  to  think,  that  this  rule  of  our 
law  does  not  owe  it's  immediate  original  to  any  view  of  con- 
formity to  those  which  I  have  just  now  mentioned ;  but  was 
established  in  order  to  effectuate  and  carry  into  execution 
the  fifth  rule,  or  principal  canon  of  collateral  inheritance, 
before  laid  down ;  that  every  heir  must  be  of  the  blood  of 
the  first  purchasor.  For,  when  such  first  purchasor  was  not 
easily  to  be  discovered  after  a  long  course  of  descents,  the 
lawyers  not  only  endeavoured  to  investigate  him  by  taking 
the  next  relation  of  the  whole  blood  to  the  person  last  in 
possession,  but  also,  considering  that  a  preference  had  been 


»  Litt.  §  4. 
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given  to  males  (by  virtue  of  the  second  canon)  tlirough  the 
whole  course  of  lineal  descent  from  the  first  purchasor  to 
tfie  present  time,  they  judged  it  more  likely  that  the  lands 
should  have  descended  to  the  last  tenant  from  his  male  than 
from  his  female  ancestors;  from  the  father  (for  instance) 
rather  tlian  from  the  mother ;  from  the  flither's  father  rather 
than  from  the  father's  mother :  and  therefore  they  hunted 
back  the  inheritance  (if  I  may  be  allowed  the  expression) 
through  the  male  line;  and  gave  it  to  the  next  relations  on 
the  side  of  the  father,  the  father's  father,  and  so  upwards ; 
imagining  with  reason  that  this  was  the  most  probable  way 
of  continuing  it  in  the  line  of  the  first  purchasor.  A  con- 
duct much  more  rational  than  the  preference  of  the  agnatic 
by  the  Roman  laws :  which,  as  they  gave  no  advantage  to 
the  males  in  tlie  first  instance  or  direct  lineal  succession,  had 
ho  reason  for  preferring  them  in  the  transverse  collateral  ,  '.  .  J 
one ;  upon  which  account  this  preference  was  very  wisely 
abolished  by  Justinian. 

'  That  this  was  the  true  foupdation  of  the  preference  of  the  C  236  1 
dgnati  or  male  stoqks  in  our  law,  will  farther  appear,  if  we 
consider,  that,  whenever  the  lands  have  notoriously  descended 
to  a  man  from  his  mother's  side,  this  rule  is  totally  reversed ; 
and  no  relation  of  his  by  the  father's  side,  as  such,  can  ever 
be  admitted  to  them ;  because  he  cannot  possibly  be  of  the 
blood  of  the  first  purchasor.  And  so,  e  convcno^  if  the  lands 
descended  from  the  father's  side,  no  relation  of  the  mother, 
as  such,  shall  ever  inherit  So  also,  if  they  in  fact  descended  ^ , 
to  John  Stiles,  from  his  father's  mother  Cecilia  Kempe; 
here  not  only  the  blood  of  Lucy  Baker  his  mother,  but  also 
of  George  Stiles  his  father's  father,  is  perpetually  excluded* 
And,  in  like  manner,  if  they  be  known  to  have  descended 
from  Frances  Holland  the  mother  of  Cecilia  Kempe,  the 
line  not  only  of  *ucy  Baker,  and  of  George  Stiles,  but  also 
of  Luke  Kempe  the  father  of  Cecilia,  is  excluded.  Whereas, 
when  the  side  from  which  they  descended  is  forgotten,  or  i 

never  known,  (as  in  the  case  of  an  estate  newly  purchased  to 
be  holden  utfeudum  antiquum^)  here  the  right  of  inheritance 
first  runs  up  all  the  father's  side,  with  a  preference  to  the^ 
male  stocks  in  every  instance ;  and,  if  it  finds  no  heirs  there, 
it  then,  and  then  only^  resorts  to  the  mother's  side ;  leaving 
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no  place  untried,  in  order  to  find  heirs  that  may  by  possibility 
be  derived  from  the  original  purchasor.  The  greatest  pro- 
bability of  finding  such  was  among  those  descended  from  the 
male  ancestors ;  but,  upon  fidlure  of  issue  there,  they  may 
possibly  be  found  among  those  derived  from  the  females. 

This  I  take  to  be  the  true  reason  of  the  constant  prefer* 
ence  of  the  agnatic  succession,  or  issue  derived  from  the 
male  ancestors,  through  all  the  stages  of  collateral  inheritance; 
as  the  ability  for  personal  service  was  the  reason  for  preferring 
the  males  at  first  in  the  direct  lineal  succession.  We  see 
clearly,  that  if  males  had  been  perpetually  admitted,  in  utter 
exclusion  of  females,  the  tracing  the  inheritance  back  through 
the  male  line  of  ancestors  must  at  last  have  inevitably  brought 
us  up  to  the  first  purchasor :  but  as  males  have  not  been 
[  237  ]  perpetually  admitted^  but  ov\y  generaUy  preferred ;  as  females 
have  not  been  utterly  excluded^  but  only  generally  postponed 
to  males ;  the  tracing  the  inheritance  up  through  the  male 
stocks  will  not  give  us  absolute  demonstration,  but  only  a 
strong  probability,  of  arriving  at  the  first  purchasor :  which, 
joined  with  the  other  probability,  of  the  wholeness  or  entire^ 
of  blood,  will  fall  little  short  c^a  certainty. 

Before  we  conclude  this  branch  of  our  inquiries,  it  may 

not  be  aiyiiss  to  exemplify  these  rules  by  a  short  sketch  of 

the  manner  in  which  we  must  search  for  the  heir  of  a  person, 

as  John  Stilesi  who  dies  seised  of  land  which  he  acquired,  and 

. .  which  therefore  he  held  as  a  feud  of  indefinite  antiquity  ^ 

In  the  first  place  succeeds  the  eldest  son,  Matthew  Stiles, 
or  his  issue:  (vP  1.)  —  if  his  line  be  extinct,  then  Gilbert 
Stiles,  and  the  other  sons  respectively,  in  order  of  birth,  or 
their  issue :  (n^  2.)  —  in  de&ult  of  these,  all  the  daughters 
together,  Margaret  and  Charlotte  Stiles,  %t  their  issue : 
(n^  3.)  — On  feilure  of  the  descendants  oijohn  Stiles^  himself^ 
»  the  issue  of  Oeofirey  and  Lucy  Stiles,  his  parents,  is  called 

in :  viz.  first,  Francis  Stiles,  the  eldest  brothetof  the  whole 
Uood,  or  his  issue;  (n°4.)  —  then  Oliver  Stiles,  and  the 
other  whole  brothers,   respectively,  in  order  of  birth,   or 

'^  Sec  the  tabic  of  dcKenU  tnncicd. 
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their  issue ;  n^  5.)  —  then  the  sisters  oif  the  whole  Uobd  all 
together,  Bridget  and  Alice  Stiles,  or  their  issue:  (n^  6.)-^ 

In  defect  of  these,  the  issue  of  George  and  Cecilia  Stiles, 
his  fiuher's  parents ;  respect  being  still  had  to  their  age  and 
sex :  (n^  7.)  —  then  the  issue  of  Walter  and  Christian  Stilek 
the  parents  of  his  paternal  grandfather :  (n^  8.)  —  then  tUl^ 
issue  of  Richard  and  Anne  Stiles,  the  parents  of  his  patemil 
grandfather's  father,  (n^  9.)  —  and  so  on  in  the  patemd- 
grandfather's  paternal  line,  or  blood  of  Walter  Stiles,  in  tV 

finitum.  In  defect  of  these,  the  issue  of  William  and  Jane 
Smith,  the  parents  of  his  paternal  grandfather's  mother: 
(n^  10.)*— iuid  so  on  in  the  paternal  grandfather's  maternal 
line,  or  blood  of  Christian  Smith,  in  infinitum :  till  both  the 
immediate  bloods  of  George  Stiles,  the  paternal  grandfather^ 
are  spent.  —  Then  we  must  resort  to  the  issue  of  Luke  and 
Frances  Kempe,  the  parents  of  John  Stile^s  paternal  grand-*  [  238 
mother:  (n?  11.) -—then  to  the  issue  of  Thomas  and  Sarak 
Kempe^  the  parents  of  his  paternal  grandmother's  father  & 

.  (n'^  12.) — and  so  on  in  the  paternal  grandmother's  paternal 
line,  or  blood  of  Luke  Kempe,  in  infmitum.  —  In  de&ult  of 
which  we  must  call  in  the  issue  of  Charles  and  Mary 
Holland,  the  parents  of  his  paternal  grandmother^s  mother  t 
(n^  IS.)— and  so  on  in  the  paternal  grandmother's  maternal 
line,  or  blood  of  Frances  Holland,  in  infinitum ,-  till  both  the 
immediate  bloods  of  Cecilia  Kempe,  the  paternal  graiid* 
mother,  are  also  spent  •—  Whereby  the  paternal  blood  oC 
Jokn  Stiles  entirely  failing,  recourse  must  then,  and  not  before, 
be  had  to  his  maternal  relations;  or  the  blood  of  the  Bakery. 
(n*  14,  15,  16.)  Willis's,  (n*'  17.)  ITiorpe's,  (n**  18,  19.)  anff" 
White's  {n9  20.)  in  the  same  regular,  successive  order,  as  in 
the  paternal  line. 

The  student  should  however  be  informed,  that  the  clliss^ 
n^  10,  would  be  postponed  to  n°  11,  in  consequence  of  the 
doctrine  laid  down,  arguendo^  by  justice  Manwoode,  in  the 
case  of  Clere  and  Brooke  * ;  from  whence  it  is  adopted  by 
lord  Bacon  S  and  sir  Matthew  Hale  u :  because,  it  i^  sgid^ 
that  all  the  female  ancestors  on  the  part  of  the  father  are 

•  Plowd.  450.  «  H.  C.  L.  240.  244. 
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equally  wdrtby  of  blood;    and  in  that  case  proximity  shall 
prevail.     And  yet,  notwithstanding  these  respectable  autho* 
rides,  the  compiler  of  this  table  hath  ventured  (in  point  of 
theory,  for  the  case  never  yet  occurred  in  practice)  to  give 
Ae  preference  to  n^  10  before  n^  11 ;  for  the  following  rea- 
sons :  1.  Because  this  point  was  not  the  principal  question  in 
the  case  of  Clere  and  Brooke ;  but  the  law  concerning  it  is 
.  delivered  obiter  only,   and   in   the  course  of  argument  by 
justice  Manwoode;  though  afterwards  said  to  be  confirmed 
by  the  three  x>ther  justices  in  separate,  extrajudicial. confer- 
ences with  the  reporter.     2.  Because  the  chief  justice,  sir 
James  Dyer,  in  reporting  the  resolution  of  the  court  in  what 
seems  to  be  the  same  case,  ^  takes  no  notice  of  this  doctrine. 
5.  Because  it  appears  from  Plowden's  report  that  very  many 
gentlemen  of  the  law  were  dissatisfied  with  this  position  of 
justice  Manwoode;  since  the  blood  of  n^  ip  was  derived  .to 
[  899  2   the  purchasor  through  a  greater  number  of  moles  than,  tlie 
Ubod  of  n^  11,  and  was  therefore  in  their  opinion  the  more 
worthy  or  the  two.     4.  Because  the  position  itself  destroys 
the  otherwise  entire  and  regular  symmetry  of  our  legal  course 
of  (iescents,  as  is  manifest  by  inspecting  the  table ;  wherein 
v?  16,  which  is  analogous  in  the  maternal  line  to  n°  10  in  the 
paternal,  is  preferred  to  n^  18,  which  is  analagous  to  n^  11, 
upoR  the  authority  of  the  eighth   rule  laid  down  by  Hale 
hifnself ;  and  it  destroys  also  that  constant  preference  of  the 
^nale  stocks  in  the  law  of  inheritance,  for  which  an  additionaf 
reason  is  before  *  given,  besides  the  mere  dignity  of  blood. 
6.  Because  it  introduces  all  that  uncertainty  and  contradic- 
-tfon,  which  is  pointed  out  by  an  ingenious  author^;   and 
establishes  a  collateral  doctrine  (viz,  the  preference  of  n^  1 1 
to  n^  10)  seemingly,  tliough  perhaps  not  strictly,  incompa- 
tible with  the  principal  point  resolved  in  the  case  of  Clere 
and'  Brooke,*  WSJ.  the  preference  of  n°  11  to  n**  14.     And, 
though  that  teamed  writer  proposes  to  rescind  the  principal 
poipt  then  resolved,  in  order  to  clear  this  difficult;  it  is 
apprehended,  that  the  difficulty  may  be  better  cleared,  by 
.  rdyting  the  collateral  doctrine,  which  was  never  yet  resolved 
•  at  alL     6.  Because  the  reason  that  is  given  for  this  doctrine. 

^  Dyer,  314.  y  Law  of  inberiUmccs,  2d  edit  pag. 
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by  lord  Bacon  {viz.  that  in  any  degree,  paramount  the  firsts 
the  law  respecteth  proximity,  and  not  dignity  of  blood)  is 
directly  contrarj'  to  many  instances  given  by  Plowden  and 
Hale,  and  every  other  writer  on  the  law  of  descents.  -  7.  Be^ 
cause  this  position  seems  to  contradict  the  allowed  doctrindV 
of  sir  Edward  Coke*;   who  lays  it  down  (under .different  ^ 
names,)  that  the  blood  of  the  Kempes  {alias  Sandies) « sbaK* 
not  inherit  till  the  blood  of  the  Stiles's  {alias  Fairfields)  fidl.» 
Now  the  blood  of  the  Stiles's  does  certainly  not  fail,  till  both 
n°  9  and  n**  10  are  extinct.      Wherefore  n**  II  (being  the         * 
blood  of  the  Kempes)  ought  not  to  inherit  till  then.     8.  Be- 
cause in  the  case,  Mich.  12  Edw.  IV.  14.  *  (much  relied  on 
in  that  of  Clere  and  Brooke)  it  is  laid  down  as  a  rule,  that 
"  cedw/y  que  doit  inheriter  al  pere,  doit  inheriter  al  JUs!*  ^ 
And  so  sir  Matthew  Hale  ^  says,  ^^  that  though  the  law  ez- 
^^  eludes  the  father  from  inheriting,  yet  it  substitutes  and  -^  240  3 
^^  directs  the  descent  &s  it  should  have  been  had  the  father 
inherited/*     Now  il  is  settled,  by  the  resolution  of  Clere  and  .  ^ 

Brooke,  that  n®  10  should  have  inherited  before  n^ll  to 
Geofirey  Stiles,  the  father,  had  he  been  the  person  last  seised; 
and  tlierefore  n^  10  ought  also  to  be  preferred  in  inheriting 
to  John  StileSy  the  son. 

In  case  John  Stiles  was  not  himself  the  purchasor,  but  the 
estate  in  &LCt  came  to  him  by  descent  froni^his  father,  mother, 
or  any  higher  ancestor,  there  is  this  difference;  fhat  the  «  . 
blood  of  lihat  line  of  ancestors,  from  which  it  did  not  descend, 
can  never  inherit :  as  was  formerly  fully  explained  \  And 
the  like  rule,  as  there  exemplified,  will  hold  upon  descents 
from  any  other  ancestors.  • 

The  student  should  also  bear  in  mind,  thftt  during  thi$ 
whole  process,  John  Stilus  is  die  persoh  supposed  to  have 
been  last  actually  seised  of  the  estate.  For  if  ever  it  comes 
to  vest  in  any  other  person,  as  heir  to  John  StileSy  a  new 
order  of  succession  must  be  observed  upon  the  death  of  such 
heir ;  since  he,  by  his  own  seisin,  now  becomes  himself  an*  ^ 

»  Co.  litt.  12.     Hawk.  abr.  in  loc,  •»  See  pag.  233. 

«  Fitzh.    Abr.   tU.  duc€fU.2,     Bro.  "^  Hist.  C.L.  243. 

^6r.  tU.  ditceni.  38.  ..  **  See  page  236. 
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ancestor  or  stipes^  and  must  bo  put  in  the  place  of  John 
Stileg.  The  figures  therefore  denote  the  order  in  whkji  the 
seneral  classes  would  succeed  to  Jokn  SHletj  and  not  to  eadi 
odnEX :  and  before  we  search  for  an  heir  in  any  of  the  higher 
•figures,  (as  n^  8)  we  must  be  first  assured  that  all  the  lower 
'  classes  (from  n®  1  to  n°  7)  were  extinct»  at  John  Siile^s  de- 
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OF   TITLE  BY  PURCHASE,  and  fibst  w 

ESCHEAT. 


t    ♦• 


PURCHASE,  perquisitio,  taken  in  it's  largest  and  mm 
extensive  sense  is  thus  defined  by  Littleton*;  the  poi^- 
session  of  lands  and  tenements  which  a  man  hath  by  h& 
own  act  or  agreement,  and  not  by  descent  from  any  of  hfai 
ancestors  or  kindred.  In  this  sense  it  is  oontradistingoisbd^ 
from  acquisition  by  right  of  blood,  and  includes  every  othc||r 
method  of  coming  to  an  estate,  but  merely  that  by  inherit* 
ance  :  wherein  the  title  is  vested  in  a  person,  not  by  his  own 
act  or  agreement,  but  by  the  single  operation  of  law  \ 

Purchase,  indeed,  in  it's  vulgar  and  confined  acceptation^ 
is  applied  only  to  such  acquisitions  of  land,  as  are  obtained 
by  way  of  bargain  and  sale  for  money,  or  some  other  valui)hle 
consideration.     But  this  falls  £Etr  short  of  the  legal  idei  V  * 
purchase :  for,  if  I  give  land  freely  to  another,  hi  is  in  tli6 
eye  of  the  law  a  purchasor  %  and  falls  within  Lmleton'sf^e* " 
finiticm.  for  he  comes  to  the  estate  by  his  own  agreement : 
that  i^he  consents  to  the  g^ft.     A  man  who  has  his  &tfaer^ft. 
estate^  fettled  upon  him  in  tailf  before  he  was  bom,  is  alK  • 
pnichflsor :  for  he  takes  quite  another  estate  than  the  hrtWtf . 
descents  would  have  given  him.     Nay,  even  if  the  ancej^tor  • 
devises  his  ^estate  to  his  heir  at  law  by  will,  with  other  hiait^ 
ationgf  or  in  ax\y  other  shi^e  than  the  course  of  desdisiits 
would  direct,  such  heir  shall  take  by  purchase  \    But  If  * 

*  §V2.  <  Co.  Liu.  18. 

^  Co.Litt.  18«  }  Lord  Kayis.  728.  ^. 
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man  seised  in  fee,  devises  his  whole  estate  to  his  heir  at  law, 
so  that  the  heir  takes  neither  a  greater  nor  a  less  estate  by 

C  242  3   the  devise  than  he  would  have  done  without  it,   he  shall  b* 
adjudged  to  take  by  descent  %   even  though  it  be  charged 
with  incumbrances';  this  being  for  the  benefit  of  creditors, 
and  others,  who  have  demands  on  the  estate  of  the  ancestor.  ( 1 ) 
If  a  remainder.be  limited  to  the  heirs  of  Sempronius,   here 

^         -     Sempronius  himself  takes  nothing ;  but  if  he  dies  during  the 
*  continuance  of  the  particular  estate,  his  heirs  shall  take  as 

purchasors  ^.     But  if  an  estate  be  made  to  A  for  life,  remain- 
der to  his  right  heirs  in  fee,  his  heirs  shall  take  by  descent : 
*  for  it  is  an  antient  rule  of  law,  that  wherever  the  ancestor 

takes  an  estate  for  life,  the  heir  cannot  by  the  same  convey- 
ance take  an  estate  in  fee  hy purchase^  but  only  by  descent^.  (2) 
And  if  A  dies  before  entry,  still  his  heirs  shall  take  by  de- 
scent, and  not  by  purchase :  for  where  the  heir  takes  any 
thing  that  might  have  vested  in  the  ancestor,  he  takes  by  way 
of  descent  ^  The  ancestor,  during  his  life,  beareth  in  him- 
idif  all  his  heirs  ^  ;  and  therefore,  when  once  he  is  or  might 
have  been  seised  of  the  lands,  the  inheritance  so  limited  to  his 
beirs  vests  in  the  ancestor  himself:  and  tlie  word  "  heirs"  in 
^lus  case  is  not  esteemed  a  word  of  purchase^  but  a  word  of 
limitation^  enuring  so  as  to  increase  the  estate  of  the  ancestor 
from  a  tenancy  for  life  to  a  fee-simple.  And,  had  it  been 
otherwise,  had  the  heir  (who  is  uncertain  till  the  death  of  the 
ancestor)   been   allowed   to   take  as  a  purchasor  originally 


19  1  Roll.  Abr.  62G. 
'  Salk.241.     Lord  Rayin.728. 
«  1  Roll.  Abr.  627. 


h  1  Rep.  104.  2I.CV.  60.  Ray m.  334. 
'  1  Rep.  98. 
^  Co.  Liu.  22. 
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j(l),This  reason  has  ceased  to  exist  with  regard  to  the  debti^f  the 

«ice8tor^  since  the  .3&4\V.&M.  c.  14.  which  see,  post,  p.37«.  But 
ift UBS  not  the  only  reason  why  the  law  favoured  a  taking  by  Wbirfnl, 
fltli^  than  by  devise ;  it  wi^  more  advantageous  for  the  taker  himself  as  ft 
gave  him  the  benefit  of  warranties  of  title,  and  it  took  away  the  enfry  of 
any  person  whom  his  ancestor  had  disseised ;  and  it  also  preserved  the 
feudal  rights  of  the  lord. 

(8)  This  is  what  is  commonly  knovm  by  the  nanfe  of  the  ^  Rule  in 
Shelley's  Case,*'  which  has  perhaps  called  forth  more  learning  and  talent 
in  its  discussion  than  any  other  principle  in  the  law.  I  refer  the  student 
to  the  note  of  Mr.  Butler,  Co.  Litt.  376  b.  n.  1. ;  and  the  references  which 
he  jnll  there  find  to  the  works  of  Mr.  Hai*gravc  and  Mr.  Feame. 
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nominated  in  the  deed,  as  must  have  been  the  case  if  the  rev 
mainder  had  been  expressly  limited  to  Matthew  or  Thomas 
ly  name :  then,  in  the  times  of  strict  feodal  tenure,  the  lord 
would  have  been  defrauded  by  such  a  limitation  of  the  fruit& 
of  his  signlory  arising  from  a  descent  to  the  heir. 

What  we  call  purchase^  perquisition  the  feudists  called  con^ 
quest,  cofiquaestus,  or  cofiquisitio ' :  both  denoting  any  means 
of  acquiring  an  estate  out  of  the  common  course  of  inherit* 
ance.  And  this  is  still  the  proper  phrase  in  the  law  of  Scot- 
land ™ :  as  it  was  among  the  Norman  jurists,  who  styled  the 
first  purchaser  (that  is,  he  who  brought  the  estate  into  the  [  SiSMj^ 
family  which  at  presentowns.it)  the  conqueror  or  c<mquereur\ 
Which  seems  to  be  all  that  was  meant  by  the  appellation 
which  was  given  to  William  the  Norman,  when  his  manner 
of  ascending  the  throne  of  England  was,  in  his  own  and  his 
successors'  charters,  and  by  the  historians  of  the  times  entided 
conquaestus,  and  himself  conquaestor  or  conquisitor^i  signifying 
that  he  was  the  first  of  his  family  who  acquired  the  crown  of 
England,  and  from  whom  therefore  all  future  claims  by  de-  ** 

scent  must  be  derived :  though  now,  from  our  disuse  of  the 
feodal  sense  of  the  word,  together  with  the  reflection  on  his 
forcible  method  of  acquisition,  we  are  apt  to  annex  the  idea  ^ 

of  victory  to  this  name  of  conquest  or  cotiquisition :  a  tide 
which,  however  just  with  regard  to  the  crowrij  the  conqueror 
never  pretended  with  regard  to  the  realm  of  England ;  nor, 
in  fact,  ever  had  ^.  • 

The  difference  in  effect,  between  the  acquisition  of  an 
estate  by  descent  and  by  purchase,  consists  principally  in 
these  two  points:  1.  That  by  purchase  the  estate  acquires  a 
new  inheritable  quality,  and  is  descendible  to  the  owner's, 
blood  in  general,  and  not  the  blood  only  of  some  particular  -^v 
ancestor.'  For,  when  a  man  takes  an  estate  by  purchase,  hS 
takes  it  not  ut  Jeudum  patemum  or  matemwn^  which  would 
descend  only  to  the  heirs  by  the  father's  or  the  mother's  side: 
but  he  takes  it  ut  feudum  antiquum,  as  a  feud  of  indefinite 
antiquity,  whereby  it  becomes  inheritable  to  his  hc^  general, 
first  of  the  paternal,  and  then  of  the  maternal  line.     2.  An 

1  Gnig.  L  1. 1.10.  §18.  o  Spelm.  Ghst.  145.    . 

"^Dalryinple  of  feuds,  SIC.  <^  See  Book  L  ch.S. 

**  Gr»  CouUunit  Gioss,  c.  25.  pag,  40. 
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estate  taken  by  purchase  will  not  make  the  heir  answerable 
for  the  acts  of  the  ancestor,  as  an  estate  by  descent  wilL 
For  if  the  ancestor,  by  any  deed,  obligation,  covenant,  qr 
the  like,  bindeth  himself  and  his  heirs,  and  dieth ;  this  deed, 
obligation,  or  covenant,  shall  be  binding  upon  the  heir,  so  &r 
forth  only  as  he  (or  any  other  in  trust  for  him  ^)  had  any 
estate  of  inheritance  vested  in  him  by  descent  ircmi  (or  any 
estate  j>^  outer  vie  coming  to  him  by  special  occupancy,  as 
[  944L 1  b^  to  ^)  ^^  ancestor,  sufficient  to  answer  the  charge  * ; 
whether  he  remains  in  possession,  or  hath  alienated  it  before 
action  brou^t  t ;  which  sufficient  estate  is  in  the  law  called 
iffl  assets ;  from  the  IVench  word  assez^  enough  u.     Therefore  if 

a  man  covenants,  for  himself  and  his  heirs,  to  keep  my  house 
in  rq)air,  I  can  then  (and  then  cmly)  compel  his  heir  to  per- 
form this  covenant,  when  he  has  an  estate  sufficient  for  this 
purpose,  or  asseis^  by  descent  fixmi  the  covenantor:  for  though 
the  covenant  descends  to  the  heir,  whether  he  inherits  any 
estate  or  no^  it  lies  dormant,  and  is  not  compulsory,  until  he 
has  assets  by  desoent\ 


♦ 


This  is  the  legal  signification  of  the  word  perquisition  or 
purchase;  and  ip  this  sense  it  includes  the  five  following 
methods  of  acquiring  a  title  to  estates :  1.  Escheat.  £.  Oc^ 
eupancy.  8.  Prescription.  4.  Forfeiture.  5.  Alioiation.  Of 
all  these  in  their  order. 

I.  Escheat,  we  may  remember^,  was  one  of  the  fiiiits 
,  and  consequences  of  feodal  tenure.  The  word  itself  is  ori- 
(pnally  French  or  Norman ',  in  which  language  it  signifies 
chance  or  accident;  and  with  us  it  denotes  an  obstDiction  of 
the  course  of  descent,  and  a  consequent  determination  of  the 
tenure  by  some  unforeseen  contingency :  in  which  case  the 
•land  naturally  results  back,  by  a  kind  of  reversioB,  to  the^ 
original  grantor  or  lord  of  the  fee  ^  (3) 

4  Slat.  S9Gar.II.  c  3.  $  10.  ^  Flnefa.  Bm^ S6L 

*  1  P.  Wmt.777.  >  EtchMi  or  iehet,  formed  from    the 

*  fliaft.  S&4  W.^eH.  c.l4»  verb  eicAotr  or  ^cAotr,  to  luqvpcii. 

*  FiBtfa.]aw,  119.  y  1  Fewi.  S0.     Co.  Litt.  IS. 


(5)  As  escheat  ii  founded  upon  a  fidlure  of  tl|e  blood  of  the  penoo  last 
i«tffd;  it  will  follow,  iM  if  tlK  tenant  alienes  before  his  death,  aoilaAoes 

»o  .  not 
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Escheat  therefom  beiiig  a  tide  frequently  vested  in  Am 
lord  by  inheritance,  as  being  the  fruit  of  a  signiory  to  which 
he  was  entitled  by  descent,  (for  which  reason  the  lands  es- 
cheated shall  attend  the  signiory,  and  ^be  inheritable  by  such 
only  of  his  heirs  as  are  capable  of  inheriting  the  other',)  it 
may  seem  in  such  cases  to  fall  more  properly  under  Ae  fbr- 
Hier  general  head  of  acquiring  title  to  estates,  mr.  by  desoent, 
(being  vested  in  him  by  act  of  law,  and  not  by  his  own  act  or 
agreement,)  than  Hndor  Ihe  present,  by  piux^ase.  But  it  [  245  ] 
must  be  remembered  tliat,  in  order  to  comjdete  this  title  by 
escheat,  it  is  necessary  that  the  lord  perform  an  act  of  his 
6wn,  by  entering  on  the  lands  and  tenements  so  escheated,  or 
suing  out  a  tcrit  of  escheat  • :  on  failure  of  which,  or  by  doing 
any  act  that  amounts  to  an  implied  waiver  of  his  right,  as  by 
accepting  homage  or  rent  of  a  stranger  who  usurps  the  pos- 
session,  his  title  by  escheat  is  barred  ^  (4)  '  It  is  therefi»re  in 
some  respect  a  title  acquired  by  his  own  act,  as  well  as  by 
act  of  law.  Indeed  this  may  also  be  said  of  descents  them- 
sdves,  in  whidi  an  entry  or  other  seisin  is  required,  in  order 
to  make  a  «Dmplete  tide :  and  therefore  this  distribution  of 
tides  by  omr  legal  writers,  into  those  by  descent  and  by  pur* 
chase,  seems  in  this  respect  radier  inaccurate,  and  not  marked 
with  sufficient  precision:  for,  ais  escheats  must  follow  the 
nature  of  the  signiory  to  which  thegii.  belong,  they  may  vest  by 
either  purchase  or  descent,  according  as  the  signiory  is  vested. 
And,  diough  sir  Edward  Coke  OMisid^rs  the  lord  by  escheat 
as  in  some  respects  the  ass^ee  of  the  last  tenant%  and 
therefore  taking  by  purchase ;  yet,  on  the  other  hand,  the 
lord  is  more  frequendy  considered  as  being  tdtimus  haeresj 

■Co.Litt.lS.  ^  Bto.Abr.tii.aecepkmcei%S.   Co.  ' 

'  Bro.  Abr.tU.e9chear.9Sn  Litt.  S6S. 

«  1  Itiit  915.' 

not  die  uSaeA,  the  escheat  is  prevented.  And  as  a  derise,  though  it 
does  not  take  actual  eXkct  till  the  death  of  the  derisor,  3^  is  in  the  nature 
of  ^  conyejance  operating  only  on  the  lands  bdoDging  to  the  testator  at 
the  time  of  the  ezecudon,  and  declaring  certain  uses  to.  which  they  shall 
be  sulgect  at  the  moment  of  his  death,  it  u  allowed  to  have  the  same 
eflbct.    Cruise  Dig.  Escheat,  1 9 .  S 1 . 

(4)  According  to  die  authorities  cited  for  this  passa^  in  the  text,  the 
aceqptance  of  rent  is  not  a  general  bar  to  the  title  l^  escheat,  but  only 
undefcertun  drcuoHtMicei. 
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and  therefore  taking  by  descent  in  a  kind  of  caducary  isuc- 


.cession. 


The  law  of  escheats  is  founded  upon  this  single  principle, 
that  the  blood  of  the  person  last  seised  in  fee-simple,  is  by 
^ome  means  or  other,  utterly  extinct  and  gone ;  and,  since 
none  can  inherit  his  estate  but  such  as  are  of  his  blood  and 
consanguinity,  it  follows  as  a  regular  consequence,  that  when 
such  blood  is  extinct,  the  inheritance  itself  must  fail;  the  land 
must  become  what  the  feodal  writers  denominate  feudum 
apertwn ;  and  must  result  back  again  to  the  lord  of  the  fee, 
•   by  whom,  or  by  those  whose  estate  he  hath,  it  was  given. 

Escheats  are  frequently  divided  into  those  propter  defectum 
^ngtdniSf  and  those  propter  delictum  tenentis :  the  one  sort,  if 
the  tenant  dies  without  heirs  ;  the  other,  if  his  blood  be  at- 
tainted ^.  But  both  these  species  may  well  be  comprehended 
r  24^  n  under  the  first  denomination  only ;  for  he  that  is  attainted 
suflers  an  exUnction  of  bis  blood,  as  well  as  he  diat  dies 
without  relations.  The  inheritable  quality  is.^v^nnged  in 
x>ne  instance,  and  expires  in  the  other ;  or,  as  thi^ jSoctiine  of 
^  escheats  is  very  fully  expressed  in  Fleta  %  "  dmi^  capitalis 

Jm  ^^  feodi  loco  haeredis  habeter^  quoties  pei^  defectum  vel  delictum 

•<^  extinguitur  sanguis  tenentis** 

•• 
Escheats  therefore  arising  merely  upon  the  deficiency  of 
the  blood,  whereby  th^  descent  is  impeded,  their  doctrine 
will  be  better  illustrated  by  considering  the  several  cases 
wherein  hereditary  blood  may  be  deficient,  than  by  any  other 
method  whatsoever. 

1,  2,  3.  The  first  three  cases,  wherein  inheritable  blood 
is  wanting,  may  be  collected  from  the  rules  of  descent  laid 
down  and  explained  in  the  preceding  chapter,  and  therefore 
will  need  very  litde  illustration  or  comment.  First,  when 
^e  tenant  dies  without  any  relations  on  the  part  of  any  of 
his  ancestors :  secondly,  when  he  dies  without  any  relations 
on  the  part  of  those  ancestors  from  whom  his  estate  de- 
scended ;  thirdly,  when  he  dies  without  any  relations  of  the 

<■  Cow  XHt.  13.92.  •Z.G.c.K-  /^ 
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whole  blood.  In  two  of  these  cases  die  blood  of  the  first 
purchasor  is  certainly,  in  the  other  it  is  probably,  at  an  end ; 
and  therefore  in  all  of  them,  the  law  directs,  that  the  land 
shall  escheat  to  the  lord  of  the  fee ;  for  the  lord  would  be 
manifestly  prejudiced,  if,  contrary  to  the  inherent  condition 
tacitly  annex^  to  all  feuds,  any  person  should  be  suffered  to 
sacc^  to  the  lands,  who  is  not  of  the  blood  of  the  first 
feudatory,  to  whom  for  his  personal  merit  the  estate  is  sup- 
posed to  have  been  granted. 

4.  A  MONSTER,  which  hath  not  the  shape  of  mankind, 
but  in  any  part  evidently  bears  the  resemblance  of  the  brute 
creation,  hath  no  inheritable  blood,  and  cannot  be  heir  to 
any  land  albeit  it  be  brought  forth  in  marriage :  but,  al- 
though it  hath  deformity  in  any  part  of  it's  body,  yet  if  it 
hath  human  shape  it  may  be  heir  ^.  This  is  a  very  antient  [  247  ]  ' 
rule  in  the  law  of  England  > ;  and  it's  reason  is  too  obvious, 
and  too  shocking,  to  bear  a  minute  discussion.  The  Roman 
law  agrees  with  our  own  in  excluding  suck  births  from  suc- 
cessions'^z  yet  accounts  them,  however,  children  in  some 
respects,  where  the  parents,  or  at  least  the  father,  could  reap 
any  advantage  thereby  * :  (as  the  jus  trtum  liberorum,  and  the 
like)  esteeming  them  the  misfortune,  rather  than  the  fault, 
of  that  parent.  But  our  law  will  not  admit  a  birth  of  this 
kind  to  be  such  an  issue,  as  shall  entitle  the  husband  to  be 
tenant  by  the  curtesy  ^ ;  because  it  is  not  capable  of  inherit- 
ing. And  therefore,  if  there  appears  no  other  heir  than  such 
a  prodigious  birth,  the  land  shall  escheat  to  the  lord. 


k 


5.  Bastards  are  incapable  of  being  heirs.     Bastards,  by 
our  law,  ar^  such  children  as  are  not  bom  either  in  lawful 

'  Co.  Liti.  7, 8.  t>e/  At^fuf  modii  ampHaverit,  ut  n  plures 

«  Qitt  contra  firtnam  kutnani  generis  digitos,  vd  articuiot  aicut  $ex  vei  ptures, 

eommrto  moreprocreaniur,  vduti  n  mvUer  ubi  non  debet  habere  nin  qumque^  si  ticK- 

monstruosum  vei  prodigiosum  enixa  sit,  tUia  nattara  reddiderit  membra,  ut  si  cur^ 

inter  Hberos  non  comyutentur.     Partus  vusjuerit^  vei  gibbosus,  vei  membra  tor^ 

autem  ^  membrorum  officia  ampliavit,  tuosa   kaberit.      Jbid,   l.v.  tr,  5.  c.90« 

lUsi  sex  digitos  habeat  vet  si  qualuor  tan-"  §  10. 

twrn,  vei  si  tantum  unum,  taUs  inter  /i-  ^  Ffm,l»  5.  14. 

beros  connumeraHtur.   Bract.  L\.  c.6,  '  ^  50.  16.  135.     PaoI.  4,  sent,  9. 

§  7.     8ed  7wn  dico  partum  monttruosum  %  63. 

Ocet  natura  membra  minuerit,  vei  ampiv-  ^  Co.  Litt.  £9. 

mveHt ;  minuerit  ul  u»  defectu  digitsrumy 

VOL.  II.                                #             T  ^ 
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wedlock,  or  within  a  competent  time  after  it's  determination  *. 
Such  are  held  to  be  nuUiusJUiij  the  sons  of  nobody ;  for  the 
maxim  of  law  is,  qtd  ex  damnato  coitu  nascutitur^  inter  liberos 
no7i  computantur^.  Being  thus  the  sons  of  nobody,  they  have 
no  blood  in  them,  at  least  no  inheritable  blood ;  consequently, 
none  of  the  blood  of  the  first  purchasor :  and,  therefore,  if 
there  be  no  other  claimant  than  such  illegitimate  children^ 
the  land  shall  escheat  to  the  lord".  The  civil  law  differs 
from  ours  in  this  point,  and  allows  a  bastard  to  succeed  to  an 
inheritance,  if  after  it's  birth  the  mother  was  married  to  the 
father  ° :  and  also,  if  the  father  had  no  lawful  wife  or  child, 
then,  even  if  the  concubine  was  never  married  to  the  &ther, 
yet  she  and  her  bastard  son  were  admitted  each  to  one-twelfth 
of  the  inheritance  i^ :  and  a  bastard  was  likewise  capable  of 
[  248  ]  succeeding  to  the  whole  of  his  mother's  estate^  although  she 
was  never  married;  the  mother  being  sufficiently  certain^ 
though  the  father  is  not^.  But  our  law,  in  favour  X)f  marriage^ 
is  much  less  indulgent  to  bastards. 

There  is,  indeed,  one  instance,  in  which  our  law  has  shewn 
them  some  little  regard ;  and  that  is  usually  termed  the  case 
of  bastard  eigne  and  mulier  puisne.  This  happens  when  a 
man  has  a  bastard  son,  and  afterwards  marries  the  motherv 
and  by  her  has  a  legitimate  son,  who,  in  the  language  of  the 
law,-  is  called  a  mtdier^  or,  as  Glanvil  **  expresses  it  in  his 
Latin,  Jilius  mtdieratus  $  the  woman  before  marriage  being 
coticubinoj  and  afterwards  mtdier.  Now  here  the  eldest  son  is 
bastard,  or  bastard  eigne ;  and  the  younger  son  is  legitimate, 
or  mulier  puisne.  If  then  the  father  dies,  and  the  bastard  eigni 
enters  upon  his  land,  and  enjoys  it  to  his  death,  and  dies 
seised  thereof,  whereby  the  inheritance  descends  to  his  issue ; 
in  this  case  the  mulier  puisne^  and  all  other  heirs,  (though 
minors,  feme-coverts,  or  under  any  incapacity  whatsover,}  are 
totally  barred  of  their  right*.  And  this,  1.  As  a  punishment 
on  the  mulier  for  his  n^ligence,  in  not  entering  during  the 
bastard^s  life,  and  evicting  him.  2.  Because  the  law  will  not 
sufier  a  man  to  be  a  bastardized  after  his  death,  who  entered 

!  See  Book  I.  ch.  16.  p  Hid,  c.  13. 

»  Co,  Liu.  8.    BrMt.  1. 1,  c.6.  §  7.  *»  Cod.  6.57.  5. 

"  Finch,  law,  117.  •-  i.  7.  c.  1. 

o  Xov,  89.  c.  8.  «  Litt.  §  399.     GOi  Litt.  244.      * 
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as  heir  and  died  sab^,  and  so  passed  for  legitimate  in  his 
lifetime.  S.  Because  the  canon  law  (following  the  civil)  did 
allow  such  bastard  eigne  to  be  legitimate  on  the  subsequent 
marriage  of  his  mother ;  and,  therefore,  the  laws  of  England 
(though  they  would  not  admit  either  the  civil  or  canon  law  to 
rule  the  inheritances  of  this  kingdom,  yet)  paid  such  a  regard 
to  a  person  thus  peculiarly  circumstanced,  that,  after  the  land 
hiEui  descended  to  his  issue,  they  would  not  unravel  the  matter 
again,  and  suffer  his  estate  to  be  shaken.  But  this  indulgence 
was  shewn  to  no  otlier  kind  of  bastard ;  for,  if  the  mother  was 
never  married  to  the  father,  such  bastard  could  have  no  co- 
lourable title  at  all  ^  (5) 

As  bastards  cannot  be  heirs  themselves,  so  neither  can  they  [  249  ] 
have  any  heirs  but  those  of  their  own  bodies.  For,  as  all 
collateral  kindred  consists  in  being  derived  from  the  same 
common  ancestor,  and  as  a  bastard  has  no  legal  ancestors,  he 
can  have  no  collateral  kindred ;  and,  consequently,  can  have 
no  legal  heirs,  but  such  as  claim  by  a  lineal  descent  from 
himself.  And,  therefore,  if  a  bastard  purchases  land  and  dies 
seised  thereof  without  issue,  and  intestate,  the  land  shall 
escheat  to  the  lord  of  the  fee". 

6.  Aliens  %  also,  are  incapable  of  taking  by  descent,  or 
inheriting'' :  for  they  are  not  allowed  to  have  any  inheritable 
blood  in  them ;  rather  indeed  upon  a  principle  of  national  or 
civil  policy,  than  upon  reasons  strictly  feodal.  Though,  if 
lands  had  been  suffered  to  fall  into  their  hands  who  owe  no 

'  Litt.  $400.  "  See  Book  I.  ch.  10. 

»  Bract.  /.  2.  c.7.     Co.  Litt.  244.  "^  Co.  Litt  8, 

(5)  The  second  regson  is  not  true  generally,  for  in  all  other  cases  but 
this  a  ninn  may  be  bastardized  afler  his  death*  not  indeed  in  the  spiritual 
courts,  which  proceed  only  in  saJuiem  aninuB,  but  in  the  temporal,  where 
the  rights  of  third  persons  depend  on  his  legitimacy.  See  Pride  v.  Earit 
of  Bath  and  Montague.   1  Salk.  120. 

The  rule  itself  prevails  equally  as  to  daughters;  ^  if  a  man  hath  issue 
two  daughters  (by  the  same  woman)  the  eldest  being  a  bastard,  and  they 
enter  and  occupy  peaceably  as  heirs ;  now  the  law  in  favour  of  legitimation 
shall  not  adjudge  the  whole  possession  in  the  mulier,  who  then  had  the  only 
right,  but  in  both,  so  as  if  the  bastard  hath  isiue  and  dieth,  her  issue  shall  - 
inherit."    Co.  Litt.  244. 
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all^'ance  to  the  crown  of  England,  the  (Resign  of  introducing 
our  feuds,  the  defence  of  the  kingdom,  would  have  been 
defeated.  Wherefore,  if  a  man  leaves  no  other  relations  but 
aliens,  his  land  sliall  escheat  to  the  lord.  (6) 

As  aliens  cannot  inherit,  so  far  they  are  on  a  level  with 
bastards ;  but  as  they  are  also  disabled  to  hold  by  purchase  % 
they  are  under  still  greater  disabilities.  And,  as  they  can 
neither  hold  by  purchase,  nor  by  inheritance,  it  is  almost 
superfluous  to  say  that  tliey  can  have  no  heirs,  since  they  can 
have  nothing  for  an  heir  to  inherit;  but  so  it  is  expressly 
holden',  because  they  have  not  in  them  any  inheritable  blood. 

And  farther,  if  an  alien  be  made  a  denizen  by  the  king's 
letters  patent,  and  then  purchases  lands,  (which  the  law  allows 
such  a  one  to  do,)  his  son,  born  before  bis  denization,  shall 
not  (by  the  common  law)  inherit  those  lands ;  but  a  son  born 
afterwards  may,  even  though  bis  elder  brother  be  living ;  for 
the  father,  before  denization,  had  no  inheritable  blood  to 
communjcate  to  his  eldest  son ;  but  by  denization  it  acquires 
[  250 .1  an  hereditary  quality,  which  will  be  transmitted  to  his  sub- 
sequent posterity.  Yet  if  he  had  been  naturalized  by  act  of 
parliament,  such  eldest  son  might  then  have  inherited;  for 
that  cancels  all  defects,  and  is  allowed  to  have  a  retrospective 
energy,  which  simple  denization  has  not\ 

Sir  Edward  Coke*  also  holds,  that  if  an  alien  cometh  into 
England,  and  there  hath  issue  two  sons,  who  are  thereby 
natural-bom  subjects ;  and  one  of  them  purchases  land,  and 
dies  ;  yet  neither  of  these  brethren  can  be  heir  to  the  othen. 
For  the  commune  vinculum,  or  common  stock  of  their  con- 
sanguinity, is  the  father ;  and  as  he  had  no  inheritable  blood 
in  him,  he  could  communicate  none  to  his  sons ;  and,  when 
the  sons  can  by  no  possibility  be  heirs  to  the  father,  the  one 

'  Co.  Litt.  2.  »  Co.  Litt.  129. 

y  Ibid.  1  Lev.  59.  •  1  Inst  8. 

(6)  See  ante,  vol.  i.  p.  371.  As  to  the  reason  here  given  for  excluding 
aliens  from  taking  by' descent,  it  may  be  observed  that  permanent  property 
in  land  would  create  an  equally  permanent  debt  of  allegiance  to  the  crown ; 
but  it  would  be  probably  an  allegiance  inconsistent  with  that  which  the 
party  naturally  owed  elsewhere. 

10*       # 


y 


Ch.  15.  OF  THINGS.  250 

of  them  shall  not  be  heir  to  the  other.  And  this  opinion  of 
his  seems  founded  upon  solid  principles  of  the  antient  law : 
not  only  from  the  rule  before  cited  **,  that  cestuy^  que  doit  in- 
heriter  alpere^  doit  inheriter  alJUs:  but  also  because  we  have 
seen  that  the  only  feodal  ibundatton,  gupon  which  newly  pur- 
chased land  can  possibly  descend  to  a  brother,  is  the  suppo- 
sition and  fiction  of  law,  that  it  descended  from  some  one  of  his 
ancestors ;  but  in  this  case,  as  the  intermediate  ancestor  was 
an  alien,  from  whom  it  could  by  no  possibility  descend,  this 
should  destroy  the  supposition,  and  impede  the  descent,  and 
the  land  should  be  inherited  utfeudum  stricte  novum ;  that  is, 
by  none  but  the  lineal  descendants  of  the  purchasing  brother ; 
and  on  failure  of  them,  should  escheat  to  the  lord  of  the  fee. 
But  this  opinion  hath  been  since  over- ruled  ^ :  and  it  'is  now 
held  for  law,  that  the  sons  of  an  alien  bom  here,  may  inherit 
to  each  other ;  the  descent  from  one  brother  to  another  being 
an  immediate  descent  ^  And  reasonably  enough  upon  the 
whole ;  for,  as  (in  common  purchases)  the  whole  of  the  sup- 
posed descent  from  indefinite  ancestors  is  but  fictidous,  the 
law  may  as  well  suppose  the  requbite  ancestor  as  suppose  the 
requisite  descent. 

It  is  also  enacted,  by  the  statute  11  &  12  W.III.  c.  6.  that  [  251  ] 
all  persons,  being  natural-bom  subjects  of  the  king,  may  in- 
herit and  make  their  titles  by  descent  from  any  of  their 
ancestors  lineal  or  collateral ;  although  their  father  or  mother, 
or  other  ancestor,  by,  from,  through,  or  under  whom  they 
derive  their  pedigrees,  were  born  out  of  the  king's  allegiance.^ 
But  inconveniences  were  afterwards  apprehended,  in  case 
persons  should  thereby  gain  a  fiiture  capacity  to  inherit,  who 
did  not  exist  at  the  death  of  the  person  last  seised.  As,  if 
Francis  the  elder  brother  of  John  Stiles  be  an  alien,  and 
Oliver  the  younger  be  a  n^ural-bom  subject,  upon  John's 
death  without  issue  his  lands  will  descend  to  Oliver  the 
younger  brother :  now,  if  afterwards  Francis  has  a  child 
bom  in  England,  it  was  feared  that,  under  the  statute  of 
king  William,  this  new-bom  child  might  defeat  the  estate  of 
his  uncle  Oliver.  Wherefore  it  is  provided,  by  the  statute 
25  Geo.  II.  c.39.  that  no  right  of  inheritance  shall  accrue  by 

**  Sec  pag.  223.  and  239.  *  See  pag.  226. 

«  1  Vcnlr.413.  1  Ley.  59.  1  Sid  193. 
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• 
^         virtue  of  the  former  statute  to  any  persons  whatsoever  unless 

they  are  in  being  and  capable  to  take  as  heirs  at  the  death  of 

the  person  last  seised :  —  with  an  exception,  however,  to  the 

case,  where  lands  shall  descend  to  the  daughter  of  an  alien ; 

which  descent  shall  be  divested  in  favour  of  an  after-bom 

brotlier,  or  the  inheritance  shall  be  divided  with  an  after-born 

sister  or  sisters,  according  to  the  usual  rule  ^  of  descents  by 

the  common  law. 

7.  By  attainder  also,  for  treason  or  other  felony,  the  blood 
of  the  person  attainted  is  so  corrupted,  as  to  be  rendered  no 
longer  inheritable. 

Great  care  must  be  taken  to  distinguish  between  forfeiture 
of  lands  to  the  king,  and  this  species  of  escheat  to  the  lord  ; 
which,  by  reason  of  their  similitude  in  some  circumstances, 
and  because  the  crown  is  very  frequently  the  immediate  lord 
of  the  fee,  and  therefore  entitled  to  both,  have  been  often 
confounded  together.  Forfeiture  of  lands,  and  of  whatever 
else  the  offender  possessed,  was  the  doctrine  of  the  old  Saxon 
L  *52  J  iaw%'  as  a  part  of  punishment  for  the  oftence;  and  does  not 
at  all  relate  to  the  feodal  system,  nor  is  the  consequence  of 
any  signiory  or  lordship  paramount ' :  but,  being  a  prerogative 
vested  in  the  crown,  was  neither  superseded  nor  diminished 
by  the  introduction  of  the  Norman  tenures ;  a  fruit  and  con^ 
sequence  of  which,  escheat  must  undoubtedly  be  reckoned. 
Escheat,  therefore,  operates  in  subordination  to  this  more 
antient  and  superior  law  of  forfeiture. 

The  doctrine  of  escheat  upon  attainder,  taken  singly,  i& 
this :  that  the  blood  of  the  tenant,  by  the  commission  of  any 
felony,  (under  which  denomination  all  treasons  were  formerly 
comprized  S)  is  corrupted  and  stained,  and  the  original 
donation  of  the  feud  is  thereby  determined,  it  being  always 
granted  to  the  vasal  on  the  implied  condition  of  dum  bcrte  se 
gesserii.  Upon  the  thorough  demonstration  of  which  guilt, 
by  legal  attainder,  the  feodal  covenant  and  mutual  bond  of 
fealty  are  held  to  be  broken,  the  estate  instantly  falls  back 

0  flee  pag.206  and  S14.  «  3  Inst.  15.  Sut.  25  £dw.  III. 

«  LL^Aelfred,  c.4.  LL.  Canut,  c.  54.         c  2.  §  12. 
f  2  InsU  64.     Sttlk.  85. 
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fiom  the  offender  to  the  lord  of  the  fee,  and  the  inheritable 
quali^  of  his  blood  is  extinguished  aiid  blotted  out  for  ever.  ■  t  ^^ 
In  this  situation  the  law  of  feodal  escheat  was  brought  into 
England  at  the  conquest ;  and  m  general  superadded  to  the 
antient  law  of  forfeiture.  In  -consequence  of  which  corruption 
and  extinction  of  hereditary  blood,  the  land  of  all  felons  would 
immediately  revest  in  the  lord,  but  that  the  superior  law  of 
forfeiture  intervenes,  and  intercepts  it  in  it's  passage :  in  case 
of  treason,  for  ever;  in  case  of  other  felony,  for  only  a  year 
and  a  day ;  after  which  time  it  goes  to  the  lord  in  a  regular 
course  of  escheat^,  as  it  would  have  done  to  the  heir  of  the 
felon  in  case  the  feodal  tenures  had  never  been  introduced. 
And  that  this  is  the  true  operation  and  genuine  history  of 
escheats  will  most  evidently  appear  from  this  incident  to  gavel- 
kind lands  (which  seems  to  be  the  old  Saxon  tenure,}  that 
they  are  in  no  case  subject  to  escheat  for  felony,  though  they 
are  liable  to  forfeiture  for  treason  \ 

As  a  consequence  of  this  doctrine  of  escheat,  all  lands  of  [  253  '] 
inheritance  immediately  revesting  in  the  lord,  the  wife  €il  the 
felon  was  liable  to  lose  her  dower,  till  the  statute  1  Edw.VI. 
c.12.  enacted,  that  albeit  any  person  be  attainted  of  misprision 
of  treason,  murder,  or  felony,  yet  his  wife  shall  enjoy  her 
dower.  But  she  has  not  this  indulgence  where  the  antient 
law  of  forfeiture  operates,  for  it  is  expressly  provided  by  the 
statute  5  8i6  Edw.  VI.  c.  11^  that  the  wife  of  one  attaint  of 
high  treason  shall  not  be  endowed  at  all.  (7) 

Hitherto  we  have  only  spoken  of  estates  vested  in  the 
offender,  at  the  time  of  bis  offence  of  attainder.  And  here 
the  law  of  forfeiture  stops ;  but  the  law  of  escheat  pursues 

the  matter  still  farther.     For  the  blood  of  the  tenant  being 

• 

t>  2  Inst.  36.  >  Somner.  53..    Wright,  Ten.  1 18., 


(7)  The  lE.VI.  c.12.  8.17.  ordained  that  attainder  of  treason,  petit 
treason,  misprision  of  treason,  murder,  or  any  felony,  should  not  prevent 
the  wife  of  her  dower;  the  5  &  6  E.  VI.  c.  1 1.  s.  15.  restored  the  old  law  in. 
the  case  of  all  treasons  ^  whatsoever  they  be.*'  The  wife,  therefore,  is 
barred  by  the  attainder  of  her  husband  for  petit  treason  as  well  as  high.. 
SeeCo.Litt.37.a.  Staundf.l95.b. 
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utterly  corrupted  and  extinguished,  it  follows  not  only  that 
,  ^  all  that  he  now  has  shall  escheat  from  him,  but  also  that  he 

shall  be  incapable  of  inheriting  any  thing  for  the  future* 
This  may  farther  illustrate  the  distinction  between  forfeiture 
and  escheat.  If,  therefore,  a  fiither  be  seised  in  fee,  and  the 
son  commits  treason  and  is  attainted,  and  then  the  father  dies; 
here  the  lands  shall  escheat  to  the  lord ;  because  the  son,  by 
the  corruption  of  his  blood,  is  incapable  to  be  heir,  and  there 
can  be  no  other  heir  during  his  life;  but  nothing  shall  be 
forfeited  to  the  king,  for  the  son  never  had  any  interest  in  the 
lands  to  forfeit  \  In  this  case  the  escheat  operates,  and  not 
the  forfeiture;  but  in  the  following  instance  the  forfeiture 
works,  and  not  the  escheat.  As  where  a  new  felony  is  created 
by  act  of  parliament,  and  it  is  provided  (as  is  frequently  the 
case)  that  it  shall  not  extend  to  corruption  of  blood ;  here  the 
lands  of  the  felon  shall  not  escheat  to  the  lord,  but  yet  the 
profits  of  them  shall  be  forfeited  to  the  king  for  a  year  and  a 
day,  and  so  long  after  as  the  offender  lives  \ 

m 

There  is  yet  a  farther  consequence  of  the  corruption  and 
extinction  of  hereditary  blood,  which  is  this :  tliat  the  person 
[  254  3  attainted  shall  not  only  be  incapable  himself  of  inheriting, 
or  transmitting  his  own  proper^  by  heirship,  but  shall  also 
obstruct  the  descent  of  lands  or  tenements  to  his  posterity,  in 
all  cases  where  they  are  obliged  to  derive  tlieir  title  through 
him  from  any  remoter  ancestor.  The  channel  which  con- 
veyed the  hereditary  blood  from  his  ancestors  to  him».  is  not 
only  exhausted  for  the  present,  but  totally  dammed  up  and 
rendered  impervious  for  the  future.  This  is  a  refinement 
upon  the  antient  law  of  feuds,  which  allowed  that  the  grand- 
son might  be  heir  to  his  grandfather,  though  the  son  in  the 
intermediate  generation  was  guilty  of  felony  ™.  But,  by  tlie 
•  law  of  England,  a  man's  blood  is  so  universally  corrupted 
'  by  attainder,  that  his  sons  can  neither  inherit  to  him  nor  to 
any  other  ancestors  %  at  least  on  the  part  of  their  attainted 
father. 

This  corruption   of  blood  cannot  be  absolutely  removed 
but  by  authority  of  parliament     The  king  may  excuse  the 

^  Co.  Litu  13.  *"  Van  Leeuwen  in  2  Feud,  31. 

1  3  Inst.  47.  °  Co.  Litt.  391. 
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public  punishment  of  an  ofender ;  but  cannot  abolish  the 
private  right,  which  has  accrued  or  may  accrue  to  individuals 
as  a  consequence  of  the  criminal's  attainder.  He  may  remit 
a  forfeiture,  in  which  the  interest  of  the  crown  is  alone  con- 
cerned :  but  he  cannot  wipe  away  the  corruption  of  blood ; 
for  therein  a  third  person  hath  an  interest,  the  lord  who 
claims  by  escheat.  If  therefore  a  man  hath  a  son,  and  is  at- 
tainted, and  afterwards  pardoned  by  the  king ;  this  son  can 
never  inherit  to  his  &ther,  or  father's  ancestors ;  because  his 
paternal  blood,  being  once  thoroughly  corrupted  by  his  Ci- 
ther's attainder,  must  continue  so :  but  if  the  son  had  been 
bom  after  the  pardon,  he  might  inherit ;  because  by  the  par- 
don the  father  is  made  a  new  man,  and  may  convey  new 
inheritable  blood  to  his  after-bom  children^. 

Herein  there  is  however  a  difference  between  aliens  and 
persons  attainted.  Of  aliens,  who  could  never  by  any  possi- 
bili^  be  heirs,  the  law  takes  no  notice:  and  therefore  we  have 
seen,  that  an  alien  elder  brother  shall  not  impede  the  descent  [  255  ] 
to  a  natural-bom  younger  brother.  But  in  attainder!  it  is 
otherwise;  for  if  a  man  hath  issue  a  son,  and  is  attainted, 
and  afterwards  pardoned,  and  then  hath  issue  a  second  son, 
and  dies ;  here  the  corruption  of  blood  is  not  removed  from 
the  eldest,  and  therefore  he  cannot  be  heir ;  neither  can  the 
youngest  be  heir,  for  he  hath  an  elder  brother  living,  of 
whom  the  law  takes  notice,  as  he  once  had  a  possibility  of 
being  heir :  and  therefore  the  younger  brother  shall  not  in- 
herit, but  the  land  shall  escheat  to  the  lord :  though  had  the 
elder  died  without  issue  in  the  life  of  the  &ther,  the  younger 
son  bom  after  the  pardon  might  well  have  inherited,  for  he 
hath  no  corruption  of  blood  P.  So  if  •  a  man  hath  issue 
two  sons,  and  the  elder  in  the  lifetime  of  'the  father  hath 
issue,  and  then  is  attainted  and  executed,  and  afterwards 
the  father  dies,  the  lands  of  the  &ther  shall  not  descend 
to  the  younger  son:  for  the  bsue  of  dbe  elder,  which  had 
once  a  possibility  to  inherit,  shall  impede  the  descent  to  the 
younger,  and  the  land  shall  escheat  to  the  lord  \  Sir  Ed- 
ward Coke  in  this  case  allows  >^,  that  if  the  ancestor  be  at- 
tainted, his  sons  bom  before  the  attainder  may  be  heirs  to 

"*  Co.  liU.  392.  P  Ibid.  8.  s  Dyer.  48.  '  Co.Litt.  8. 
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-  each  other ;  and  distinguishes  it  from  the  case  of  the  sons 
Af  an  alien,  because  in  this  case  the  blood  was  inheritable 
when  imparted  to  them  frt>m  the  father;  but  he  makes  a 
doubt  (upon  the  principles  .before  mentioned,  which  are 
now  over-ruled  b)  whether  sons,  bom  after  the  attainder,  can 
inherit  to  each  other,  for  they  never  had  any  inheritable 
blood  in  them. 

Upon  the  whole  it  appears,  that  a  person  attainted  is 
neither  allowed  to  retain  his  former  estate,  nor  to  inherit 
any  future  one,  nor  to  transmit  any  inheritance  to  his  issue, 
either  immediately  from  himself  or  mediately  through  him- 
self frt>m  any  remoter  ancestor;  for  his  inheritable  blood, 
which  is  necessary  either  to  hold,  to  take,  or  to  transmit 
any  feodal  property,  is  blotted  out,  corrupted,  and  extin-> 
guished  for  ever :  the  consequence  of  which  is,  that  estates 
thus  impeded  in  their  descent,  result  back  and  escheat  ta 
the  lord* 

255  1  Ttea  corruption  of  blood,  thus  arising  frt>m  feodal  prin* 
ciples^  but  perhaps  extended  farther  then  even  those  prin* 
ciples  will  warrant,  has  been  long  looked  upon  as  a  pecu-> 
liar  hardship:  because  the  oppresive  part  of  the  feodal 
tenures  being  now  in  general  abolished,  it  seems  unfeason- 
able  to  reserve  one  of  their  most  inequitable  consequences  ; 
namely,  that  the  children  should  not  only  be  reduced  to 
present  poverty  (which,  however  severe,  is  sufficiently  jus- 
tified upon  reasons  of  public  policy),  but  also  be  laid  under 
future  difficulties  of  inheritance^  on  account  of  the  guilt  of 
their  ancestors.  And  therefore  in  most  (if  not  all)  of  the  new 
felonies  created  by  parliament  since  the  reign  of  Henry  the 
eighth,  it  is  declared,  that  they  shall  not  extend  to  any  cor- 
ruption of  blood :  and  by  the  statue  7  Ann.  c  21.  (the  oper- 
ation of  which  is  postponed  by  the  statute  1 7  Geo.  II.  c  39.) 
it  is  enacted,  that  after  the  death  of  the  late  pretender,  and 
his.  sons,  no  attainder  for  treason  shall  extend  to  the  disin- 
heriting any  heir,  nor  the  prejudice  of  any  person,  other 
than  the  offender  himself:  which  provisions  have  indeed 
carried  the  remedy  fiurther  than  was  required  by  the  hard* 

•  1  UaL  r.  C.  357. 
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ship  above  complained  of;  which  is  only  the  future  obstruc- 
tion of  descents,  where  the  pedigree  happens  to  be  deduced  ' 
through  the  blood  of  an  attainted  ancestor.  (8) 

Before  I  conclude  this  head  of  escheat  I  must  men- 
tion one  singular  instance  in  which  lands  held  in  fee-simple 
are  not  liable  to  escheat  to  the  lord,  even  when  their  owner 
is  no  more,  and  hath  left  no  heirs  to  inherit  them.  And 
this  is  the  case  pf  a  corporation ;  for  if  that  comes  by  any 
accident  to  be  dissolved,  the  donor  or  his  heirs  shall  have 
the  land  again  in  reversion,  and  not  the  lord  by  escheat: 
which  is  perhaps  the  only  instance  where  a  reversion  can  be 
expectant  on  a  grant  in  fee-simple  absolute.  But  the  law, 
we  are  told  \  doth  tacitly  annex  a  condition,  to  every  such 
gift  or  grant,  that  if  the  corporation  be  dissolved,  the  donor 
or  grantor  shall  re-enter;  for  the  cause  of  the  gift  or  grant  [  257  3 
faileth.  This  is  indeed  founded  upon  the  self-same  principle 
as  the  law  of  escheat;  the  heirs  of  the  donor  being  only  sub- 
stituted instead  of  the  chief  lord  of  the  fee :  which  was  for- 
merly very  frequendy  the  case  in  subinfeudations,  or  alien- 
ations of  lands  by  a  vasal  to  be  holden  as  of  himself  till  that 
practice  was  restrained  by  the  statute  of  quia  emptores^ 
18  £dw.  I.  st.1.,  to  which  this  very  singular  instance  still  in 
some  degree  remains  an  exception. 

Theke  is  one  more  incapacity  of  taking  by  descent, 
which,  not  being  productive  of  any  escheat,  is  not  strictly  re- 
ducible to  this  head,  and  yet  must  not  be  passed  over  in 
sHence.  It  is  enacted  by  the  statute  11  &  12  Will.  III.  c.4. 
that  every  papist  who  shall  not  abjure  the  errors  of  his  reli- 
gion by  taking  the  oaths  to  the  govemmeBt,  and  making  the 
declaration  against  transubstantiation,  within  six  months  after 
he  has  attained  the  age  of  eighteen  years,  shall  be  incapable 
of  inheriting,  or  taking  by  descent  as  well  as  purchase,  any 

'  Co.Litt.  13. 


(8)  See  vol.iv.  p.  585.  n.(5.)  If  the  statute  of  Anne  had  ever  been  allowed 
to  take  effect,  it  would  have  introduced  a  curious  anomaly  in  the  law,  and 
placed  the  hdr  of  one  attainted  of  treason  on  a  better  footing  than  the 
heir  of  one  attainted  of  a  felony  at  comnlon  law,  in  whom  the  common 
law  disabihtles  would  have  eiusted. 
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real  estates  whatsoever ;  and  his  next  of  kin,  being  a  protest- 
ant,  «hall  hold  them  to  his  own  use  till  such  time  as  he 
complies  with  the  terms  imposed  by  the  act  (9).  This  in- 
capacity is  merely  personal ;  it  afiects  himself  only,  and  does 
not  destroy  the  inheritable  quality  of  his  blood,  so  as  to  im- 
pede the  descents  to  others  of  his  kindred.  In  like  manner 
as,  even  in  the  times  of  popery,  one  who  entered  into  religion, 
and  became  a  monk  professed,  was  incapable  of  inheriting 
lands  both  in  our  own^  and  the  feodal  law;  eo  quod  desiit 
esse  miles  seculi  qui  /actus  est  miles  Christi :  nee  beneficium 
pertinet  ad  ettm  qui  turn  debet  gerere  cfficium  "*.  But  yet  he 
was  accounted  only  civiliter  mortuus  ;  he  did  not  impede  the 
descent  to  others,  but  the  next  heir  was  entitled  to  his  or  his 
ancestor's  estate. 

These  are  the  several  deficiencies  of  hereditary  blood, 
recognized  by  the  law  of  England ;  which,  s6  often  as  they 
happen,  occasion  lands  to  escheat  to  the  original  proprietary 
or  lord. 

"  Co.Iitt.  132.  "^  2  FnuLSU 

(9)  Sec  Vol.  IV.  p.  58.  n.  6. 
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CHAPTER    THE    SIXTEENTH. 


OF  TITLE  BY   OCCUPANCY. 


OCCUPANCY  is  the  taking  possession  of  those  things 
which  before  belonged  to  nobody.  This,  as  we  have 
seen%  is  the  true  ground  and  foundation  of  all  property,  or 
of  holding  those  things  in  severalty,  which  by  the  law  of 
nature,  unqualified  by  that  of  society,  were  common  to  all 
mankind.  But  when  once  it  was  agreed  that  every  thing 
capable  of  ownership  should  have  an  owner,  natural  reason 
suggested,  that  he  who  could  first  declare  his  intention  of 
appropriating  any  thing  to  his  own  use,  and,  in  consequence 
of  such  intention,  actually  took  it  into  possession,  should 
thereby  gain  the  absolute  property  of  it ;  according  to  that 
rule  of  the  law  of  nations,  recognized  by  the  laws  of  Rorne^ 
qtiod  nuUius  est,  id  ratione  naturali  occupanti  conceditur. 

This  right  of  occupancy^  so  &r  as  it  concerns  real  pro- 
perty, (fot*  of  personal  chattels  I  am  not  in  this  place  to 
speiJc,)  hath  been  confiAifl  by  the  laws  of  England  within  a 
very  narrow  compass;  and  was  extended  cmly  to  a  single  in- 
stance :  namely,  where  a  man  was  tenant  pur  outer  vie,  or 
had  an  estate  granted  to  himself  only  (without  mentioning  his 
heirs)  for  the  life  of  another  man,  and  died  during  the  life  of 
cestty  que  vie,  or  him  by  whose  life  it  was  holden;  in  this  cal^ 
he  that  could  first  enter  on  the  land  might  lawfully  retain  the 
possession,  so  long  as  cestw/qui  vie  lived,  by  right  of  occupan<^« 

"  Seepag.S&8.  '  Co.  Litt.41. 
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This  seems  to  have  been  recurring  to  first  principles,  and 
calling  in  the  law  of  nature  t^  ascertain  the  property  of  the 
.  land*  when  left  without  a  legal  owner.  For  it  did  not  revert 
to  the  grantor,  though  it  formerly^  was  supposed  so  to  do ;  for 
he  had  parted  with  all  his  interest,  so  long  as  cestw/  que  vie 
lived :  it  did  not  escheat  to  the  lord  of  the  fee,  for  all  escheats 
must  be  of  the  absolute  entire  fee,  and  not  of  any  particular 
estate  carved  out  of  it :  much  less  of  so  minute  a  remnant  as 
this :  it  did  not  belong  to  the  grantee ;  for  he  was  dead :  it 
did  not  descend  to  his  heirs ;  for  there  were  no  words  of  ia- 
heritance  in  the  grant :  nor  could  it  vest  in  his  executors ;  for 
no  executors  could  succeed  to  a  freehold.  Belonging,  there- 
fore, to  nobody,  like  the  haereditas  jacens  of  the  Romans,  the 
law  left  it  open  to  be  seised  and  appropriated  by  fJbe  first 
person  that  could  enter  upon  it,  during  the  life  of  cestw/  que  vie^ 
under  the  name  of  an  occupant  But  there  was  no  right  of 
occupancy  allowed,  where  the  king  had  the  reversion  of  the 
lands :  for  the  reversioner  hath  an  equal  right  with  any  other 
man  to  enter  upon  the  vacant  possession,  and  where  the 
king's  title  and  a  subject's  concur,  the  king's  shall  be  always 
prefen^ :  against  the  king,  therefore,  there  could  be  no  prior 
occupant,  because  nullum  tempus  occunnt  regi^.  And,  even  in 
the  case  of  a  subject,  had  the  estate  pur  outer  vie  been  granted 
to  a  man  and  his  ^^/r^  during  the  life  of  cestuy  que  vie^  there 
the  heir  might,  and  still  may,  enter  and  hold  possession,  and 
is  called  in  law  a  special  occupant :  as  having  a  special  exclu- 
sive right,  by  the  terms  of  the  original  grant,  to  enter  upon 
and  occupy  this  haereditas  jacens^  during  the  residue  o£  the 
estate  granted :  though  some  have  thought  him  so  called  with 
no  very  great  propriety^;  and  dbat  such  estate  is  rather  a 
descendible  fi'eehold.  But  the  title  of  common  occupancy 
is  now  reduced  almost  nothing  by  two  statutes :  the  one 
29  Car.  II.  c.3.  which  enacts  (according  to  the  antient  rule  of 
law^)  that  where  there  is  no  special  occupant,  in  whom  the 
estate  msf  ¥tst,  the  tenant  pur  auter  vie  may  devise  it  by  will, 
\  260  ]  or  it  shall  go  to  the  executors  or  administrators,  and  be  assets 
in  their  hand  for  payment  of  debts :  the  other  that  of  1 4  Creo.  II. 
c.  20.  which  enacts,  that  tlie  surplus  of  such  estate  pur  auter 

«  Bract  /.2.  C.9.  /.4.  tr.  3.  c,  9.  §4.  '  V*Ug^.  SOI. 

Fist.  /.S.  •.IS.  §  6.  /.  5.  c,5,  §  15.  (  Bract  Und,     Flet.  ibid. 
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«i>|  after  payment  of  debts,  shall  go  in  a  course  of  distrilmtion 
lik«  a  chattel-interest 

By  these  two  statutes  the  title  of  common  occupancy  is  ut- 
terly extinct  and  abolished ;  though  that  of  special  occupancy 
by  the  heir  at  law  continues  to  this  day;  such  heir  being 
held  to  succeed  to  the  ancestor's  estate,  not.  by  descent,  for 
then  he  must  take  an  estate  of  inheritance,  but  as  an  occupant 
specially  marked  out  and  appointed  by  the  original  grant. 
But,  as  before  the  statutes  there  could  no  common  occupancy 
be  had  of  incorporeal  hereditaments,  as  of  rents,  tithes,  advow- 
son3,  commons,  or  the  like  ^,  (because,  with  respect  to  them, 
there  could  be  no  actual  entry  made,  or  corporal  seisin  had ; 
ana,  therefore,  by  the  death  of  the  grantee  jmr  outer  vie  a 
grant  of  such  hereditaments  was  entirely  determined,)  so  now, 
I  apprehend,  notwithstanding  these  statutes,  such  grant  would 
be  determined  likewise ;  and  the  hereditaments  would  not  be 
devisable,  nor  vest  in  the  executors,  nor  go  in  a  course  of 
distribution.  For  these  statutes  must  not  be  construed  so  as 
to  create  any  new  estate,  or  keep  that  alive  which  by  the  com- 
mon law  was  determined,  and  thereby  to  defer  the  grantor's 
reversion ;  but  merely  to  dispose  of  an  interest  in  beings  to 
which  by  law  there  was  no  owner,  and  which,  therefore,  was 
left  open  to  the  first  occupant  When  there  is  a  residue  left, 
the  statutes  give  it  to  the  executors  and  administrators,  instead 
of  the  first  occupant ;  but  they  will  not  create  a  residue,  on 
purpose  to  give  it  to  either  **.  They  only  meant  to  provide 
an  appointed  instead  of  a  casual,  a  certain  instead  of  an  un- 
certain, owner  of  lands  which  before  were  nobody's;  and 
thereby  to  supply  this  casus  omissus^  and  render  the  disposition 
of  law  in  all  respects  entirely  unifortn ;  this  being  the  only  in- 
stance wherein  a  title  to  a  real  estate  could  ever  be  acquired 
by  occupancy.  (1) 

(  Co.  Litt.  41.     Vaugh.  801.  any  ctoewuMynayy  corporaUon»  of  titliet 

^  But  sec  now  the  statute  5  Geo.III.  or  other  incorporeal  heradlMtoentSy  as 

c.  17.  which  makes  leases  for  one,  two,  good  and  effectual  to  otfmiailttnirf  pur- 

or  three  Htcsj  by  ecdesiastieal  persons  or  potes  as  leases  of  corporeal  possessions. 


(l)  The  contrary  has  been  determined  in  the  case  of  a  rent,  upon  prin- 
ciples which  apply  equally  ti6  all  other  incorporeal  hereditaments.  And 
the  decision  seems  reasonable,  for  by  this  construction  of  the  statutes^  no 
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This,  I  say,  was  the  only  instance ;  for  I  think  there  can 
be  no  other  case  devised,  wherein  there  is  not  some  own«r  of 
the  land  appointed  by  the  law.  In  the  case  of  a  sole  cor- 
poration, as  a  parson  of  a  church,  when  he  dies  or  resigns, 
though  there  is  no  actual  owner  of  the  land  till  a  successor  be 
appointed,  yet  there  is  a  legalj  potential  ownership,  subsisting 
in  contemplation  of  law ;  and  when  the  successor  is  appointed, 
his  appointment  shall  have  a  retrospect  and  relation  back- 
wards, so  as  to  entitle  him  to  all  the  profits  from  the  instant 
that  the  vacancy  commenced.  And,  in  all.  other  instances, 
when  the  tenant  dies  intestate,  and  no  other  owner  of  the 
lands  is  to  be  found,  in  the  common  course  of  descents,  there 
the  law  vests  an  ownership  in  the  king,  or  in  the  subordinate 
lord  of  the  fee,  by  escheat 

80  also  in  some  cases,  where  the  laws  of  other  nations  give 
a  right  by  occupancy,  as  in  lands  newly  created,  by  the  rising 
of  an  island  in  the  sea  or  in  a  river,  or  by  the  alluvion  or 
dereliction  of  the  waters ;  in  these  instances  the  law  of  Eng- 
land assigns  them  an  immediate  owner.  For  Bracton  tells 
us^  that  if  an  island  arise  in  the  middle  of  a  river^  it  belongs 
in  common  to  those  who  have  lands  on  each  side  thereof;  but 
if  it  be  nearer  to  one  bank  than  the  other,  it  belongs  only  to 
him  who  is  proprietor  of  the  nearest  shore :  which  is  agree- 
able to,  and  probably  copied  from,  the  civil  law  ^.  Yet  this 
seems  only  to  be  reasonable,  where  the  soil  of  the  river  is 

*  /.2.  C.2.  ^  Inst.  9.  1.22. 


new  estate  is  created,  nor  the  grantor's  revernon  deferred  beyond  the 
original  intention  of  the  parties ;  the  grantor  parts  with  all  his  interest  so 
long  as  cettuy  que  vie  lives,  equally  in  grants  of  incorporeal,  as  of  corporeal 
hereditaments ;  and  the  grantee  may,  at  common  law,  assign  his  interest 
in  his  life-time ;  the  statutes,  therefore,  merely  effectuate  the  intention  of 
the  grantor,  and  make  more  complete  the  interest  of  the  grantee.  Baw^ 
kmon  V.  J^iidieu  of  Montague^  per  Lord  Keeper  Harcourt^  5  P.  Wms. 
864.  n.  On  the  other  hand,  it  has  been  determined  that  the  statutes  do 
«ot  extend  to  copyholds,  because  their  object  being  not^to  prejudice  anjr 
existing  right,  but  to  dispose  of  that  which  had  no  owner  at  common  law, 
they  cannot  be  taken  to  applv  to  a  case,  where  the  lord  retaining  the  free- 
hold in  his  own  hand  had  a  right  at  common  law,  and  where  consequently 
the  inconvenience  of  general  occupancy  npier  existed.  Zouch  v.  Force^ 
7  East,  186. 


.  * 
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i^ually  divided  between  the  owners  of  the  opposite  shores ; 
for  if  the  whole  soil  is  the  freehold  of  any  one  man,  as  it  usually 
is  whenever  a  several  fishery  is  claimed  ^  there  it  seems  just 
(and  so  is  the  constant  practice)  that  the  eyotts  or  little 
islands,  arising  in  any  part  of  the  river,  shall  be  the  property 
of  him  who  owneth  the  piscary  and  the  soil.  However,  in 
case  a  new  island  rise  in  the  sea^  though  the  civil  law^ves  it 
to  the  first  occupant"*,  yet  ours  gives  it  to  the  king".  (2) 
And  as  to  lands  gained  firom  the  sea,  either  by  alluvion^  by  [  262  ] 
the  washing  up  of  sand  and  earth,  so  as  in  time  to  make  tena 

Jlrma ;  or  by  dereliction^  as  when  the  sea  shrinks  back  below 
the  usual  water-mark ;  in  these  cases  the  law  is  held  to  be, 
that  if  this  gain  be  by  little  and  little,  by  small  and  imper- 
ceptible degrees,  it  shall  go  to  the  owner  of  the  land  adjoin- 
ing^. For  de  minimis  fion  curat  le^ :  and,  besides,  tb^ 
owners,  being  often  losers  by  the  breaking  in  of  the  sea,  or  at 
charges  to  keep  it  out,  this  possible  gain  is,  therefore,  a  reci- 
procal consideration  for  such  possible  charge  or  loss.  But  if 
the  alluvion  or  dereliction  be  sudden  and  considerable,  in 
this  case  it  belongs  to  the  king;  for,  as  the  king  is  lord  of  the 
sea,  and  so  owner  of  the  soil  while  it  is  covered  with  water, 
it  is  but  reasonable  he  should  have  the  soil,  when  the  water 
'  has  left  it  dryi*.  So  that  the  quantity  of  ground  gained,  and 
the  time  during  which  it  is  gaining,  are  what  make  it  either 
the  king's  or  the  subject's  property.  In  the  same  manner  if 
a  river,  running  between  two  lordships,  by  degrees  gains  * 
upon  the  one,  and  thereby  leaves  the  other  dry ;  the  owner 
who  loses  his  ground  thus  imperceptibly  has  no  remedy  :  but 
if  the  course  of  the  river  be  changed  by  a  sudden  and  violent 
flood,  or  other  hasty  means,  and  thereby  a  man  loses  his 
ground,  it  is  said  that  he  shall  have  what  the  river  has  left  in 

*  Salk.637.     See  pag.39.  o  &  RoU.  Abr.  170.     Dyer,  S26, 

"•  JfiU,  2.  1.  22.  P  CiUis,  24.  28. 

"  Bract. /.2.  C.2.  Callis  of  sewers,  22. 

—— —  '  ■  ■       ^  ■ 

ait)  Bracton,  in  the  passage  cited,  gives  it  to  the  first  occupant,  not  to 
the  king,  adopting  the  very  words  of  the  institutes.  Callis's  ftigument  is, 
that  the  sea  in  ptoperty,  possession,  and  profit,  tarn  in  aqua  quam  in  solo, 
belongs  to  the  king  in  the  right  of  his  crown,  and,  therefore,  that  the 
ground  which  was  his  when  it  was  covered  with  waters,  b  his  also  when 
the  waters  have  left  it.    Lect.  1 .  p.  44. 
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any  other  place,  as  a  recompense  for  this  sudden  loss^.  Anik 
this  law  of  alluvions  and  derelictions,  with  regard  to  rivers^  is 
nearly  the  same  in  the  imperial  law';  from  whence,  indeed, 
these  our  determinations  seem  to  have  been  drawn  and 
adopted:  but  we  ourselves,  as  islanders,  have  applied  them 
to  marine  increases ;  and  have  given  our  sovereign  the  prero- 
gative he  enjoys,  as  well  upon  the  particular  reasons  before 
mentioned,  as  upon  this  other  gener^  ground  of  prerogative, 
which  was  formerly  remarked  %  that  whatever  hath  no  other 
owner  is  vested  by  law  in  the  king.  (S) 

<i  Callis,28.  ■  See  Vol.  I.  pag.298. 

r  Insi.  2.  1.  so,  81,  22,  23,  24. 

(9)  See  the  cases  of  BlundeU  v.  Catterall,  5  B.  &  A.  268.,  and  the  King  v. 
Lord  Varborough,  2  B^&  C.  91. ;  in  the  flret  o£  which  the  general  property 
in  the  sea  shore,  both  as  to  its  nature  and  in  whom  vested,  was  much  con- 
ddered ;  and  the  latter  of  which  turned  upon  the  doctrine  of  accretion  by 
tXLwnon  of  the  sea. 

Upon  the  general  principle  of  first  occupancy  it  is  that,  if  A  has  appro^ 
priated  to  himsdf,  and  thereby  acquired  a  right  to  a  certiun  part  of  a  stream 
for  the  use  of  his  mill,  and  B  subsequently  builds  a  mill  lower  down,  and 
occupies  the  remaining  portion  of  the  water,  A  cannot  now  divert  any 
portion  of  that  remainder  from  B :  both  rights  are  not  only  acquired  by 
occupancy,  but  limited  by  it  also.   Beaky  v.  Shaw^  6  East,  208. 


*.  ^ 
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CHAPTER    THE    SEVENTEENTH. 


OP  TITLE  BY  PRESCRIPTION. 


A  THIRD  method  of  acquiring  real  property  by  purchase 
is  that  by  prescription  ,•  as  when  a  man  can  shew  no  other 
title  to  what  he  claims,  than  that  he,  and  those  under  whom 
he  claims,  have  immemorially  used  to  enjoy  it.  Concerning 
customs,  or  immemorial  usages,  in  general,  with  the  several 
requisite^  and  rules  to  be  observed,  in  order  to  prove  their 
existence  and  validity,  we  inquired  at  large  in  the  preceding 
part  of  these  commentaries  *. '  At  present,  therefore,  I  shall 
only,  first,  distinguish  between  custom^  strictly  taken,  and 
prescription ;  and  then  shew  what  sort  of  things  may  be  pre- 
scribed for. 

And,  first,  the  distinction  between  custom  and  prescription 
is  this ;  that  custom  is  properly  a  local  usage,  and  not  annexed 
to  any  person ;  such  as  a  custom  in  the  manor  of  Dale  that  lands 
shall  descend  to  the  youngest  son :  prescription  is  merely  a 
personal  usage;  as,  that  Sempronius  and  his  ancestors,  or 
those  whose  estate  he  hath,  have  used  time  out  of  mind  to 
have  such  an  advantage  or  privilege  ^.  As  for  example ;  if 
there  be  a  usage  in  the  parish  of  Dale,  that  all  the  inhabitants 
of  that  parish  may  dance  on  a  certain  close,  at  all  times,  for 
their  recreation  (which  is  held  ^  to  be  a  lawful  usage) ;  this  is 
wtricdy  a  custom,  for  it  is  applied  to  the  place  in  general,  and 
not  to  any  particular  persons :  but  if  the  tenant,  who  is  seised  [  264  ] 
of  the  manor  of  lUe  in  fise,  alleges  that  he  and  his  ancestors, 
or  all  those  whose  estate  he  hath  in  the  said  manor,  have 

*  Se«  Vol.  I.  iNiff-75,  fc.  »»  Co.Iitt.  irs.  «  1  Ler.  176. 
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used  time  out  of  mind  to  have  common  of  pasture  in  such  • 
close,  this  is  properly  called  a  prescription :  for  this  is  a  usage 
annexed  to  the  person  of  the  owner  of  this  estate.  All  pre- 
scription must  be  either  in  a  man  and  his  ancestors,  or  in  a 
man  and  those  whose  estate  he  hath  "* :  which  last  is  called 
jorescribing  in  a  que  estate.  And  formerly  a  man  might,  by 
the  common  law,  have  prescribed  for  a  right  which  had  been 
enjoyed  by  his  ancestors  or  predecessors  at  any  distance  of 
time,  though  his  or  their  enjoyment  of  it  had  been  suspended  ' 
for  an  indefinite  series  of  years.  But  by  the  statute  of  limi- 
il^tions,  32  Hen.  VIII.  c.  2.  it  is  enacted,  that  no  person  shall 
juake  any  prescription  by  the  seisin  or  possession  of  his 
ancestor  or  predecessor,  unless  such  seisin  or  possession  hath 
been  within  threescore  years  next  before  such  prescription 
ma^e^ 

Secondly,  as  to  the  several  species  of  things  which  may 
gr  may  not,  be  prescribed  for :  we  may,  in  the  first  place, 
observe,  that  nothing  but  incorporeal  hereditaments  can  be 
claimed  by  prescription  ;  as  a  right  of  way,  a  common,  <$r. ; 
but  that  no  prescription  can  give  a  title  to  lands,  and  otlier 
corporeal  substances,  of  which  more  certain  evidence  may  be 
had  '.  For  a  man  shall  not  be  said  to  prescribe,  that  he  and 
his  ancestors  have  immemorially  used  to  hold  the  castle  of 
Arundel :  for  this  is  clearly  another  sort  of  title ;  a  title  by 
coiporal  seisin  and  inheritance,  which  is  more  permanent,  and 
therefore  more  capable  of  proof,  than  that  of  prescription* 
But,  as  to  a  right  of  way,  a  common,  or  the  like,  a  man 
may  be  allowed  to  prescribe;  for  of  these  there  is  no  corporal 
seisin,  the  enjoyment  wjU  be  frequently  by  intervals,   and 

^  4  Rep.  32.  trause  a  man,  that  gains  a  title  by  pre- 

*  Go.  Utt.  lis.  scription,  may  be  said  usu  rem    eo" 

'  This  title,  of  preseriptioB,  was  well  pere.  (1) 

knowain  tbe  Roman  law  by  the  name  *  Dr.&St.  diaUl.  c.8*    F!nch.l32. 

of  utucapio,  {Ff.  41.  3.  3.)  ao  called  be- 


(1)  The  utucapio  of  t^e  Roman  law  in  its  objects  seems  to  have  differed 
from  the  prescription  of  the  English  law ;  for  the  rule  is  laid  down  Ff.  xli. 
T.3. 8-»  that  corporeal  hereditaments  and  not  incorporeal,  may  be  acquired 
by  it.  Uiu-capiontm  recipiunt  maximk  res  corporales'-^incorporalcs,  res 
iraditionenif  et  usu  capionem  non  rtcipere  manifestum  est. 
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therefore  the  right  to  enjoy  them  can  depend  on  nothing  else 
but  inunemorial  usage.  2.  A  prescription  must,  always  be 
laid  in  him  that  is  tenant  of  the  fee.  A  tenant  for  life,  for  [  265  ] 
years,  at  wiH,  or  a  copyholder,  cannot  prescribe,  by  reason 
of  the  imbecility  of  their  estates  K  For,  as  prescription  is 
usage  beyond  time  of  memory,  it  is  absurd  that  they  should 
pretend  to  prescribe  for  any  thing,  whose  estates  commenced 
within  the  remembrance  of  man.  And  therefore  the  copy- 
holder must  prescribe  under  cover  of  his  lord's  estate,  and 
the  tenant  foe  life  under  cover  of  the  tenant  in  fee-simple.  As 
if  tenant  for  life  of  a  manor  would  prescribe  for  a  right  of 
common  as  appurtenant  to  the  same,  he  must  prescribe  under 
cover  of  the  tenant  in  fee-simple :  and  must  plead  that  John 
Stiles  and  his  ancestors  had  immemorially  used  to  have  this 
right  of  common,  appui:tenant  to  the  said  manor,  and  that 
John  Stiles  demised  the  said  manor,  with  its  appurtenances, 
to  him  the  said  tenant  for  life.  3.  A  prescription  cannot  be  for 
a  thing  which  canpot  be  raised  by  grant  For  the  law  diows 
prescription  only  in  supply  of  the  loss  of  a  grant,  and  there-* 
fore  every  prescription  presupposes  a  grant  to  have  existed. 
Thus  the  lord  of  a  manor  cannot  prescribe  to  raise  a  tax  or 
toll  upon  strangers ;  for,  as  such  claim  could  never  have  been 
good  by  any  grant,  it  shall  not  be  good  by  prescription  *• 
4.  A  fourth  rule  is,  that  what  is  to  arise  by  matter  of  record 
cannot  be  prescribed  for,  but  must  be  claimed  by  grant, 
entered  on  record  ;  such  as,  for  instance,  the  royal  franchises 
of  deodands,  felons'  goods,  and  the  like.  These,  not  being 
forfeited  till  the  matter  on  which  they  arise  is  found  by  the 
iilquisition  of  a  jury,  and  so  made  a  matter  of  record,  the 
forfeiture  itself  cannot  be  claimed  by  an  inferior  title.  But 
the  franchises  of  treasure-trove,  waifs,  estrays,  and  the  like, 
may  be  claimed  by  prescription ;  for  they  arise  from  private 
contingencies,  and  not  from  any  matter  of  record  K  (2)     5.        ^  ^ 

h  4  Rep.  31,  32.  *  1  Vent.  387.  ««  Co.Litt.  114.      \ 


(2)  The  reason  for  thb  distinction  is  not  very  satisfactor}- ;  though. tfaS& 
forfeiture  must  be  matter  or  record,  there  seems  no  ground  why  the  right 
to  receive  that  forfeiture  might  not  be  claimed  by  prescription :  at  all 
events  there  is  some  inconsistency,  for  a  man  may  prescribe  for  a  court  leet 
which  is  a  court  of  record^  as  well  as  for  a  county  palatine,  and  by  reason 
thereof  to  have  the  forfciturcb  in  question.    Co.  LitU,n4.  b. 
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AmoDg  things  incorporeal,  which  may  be  claimed  by  pre- 
scription, a  distinction  must  be  made  with  regard  to  the  man- 
ner of  prescribing ;  that  is,  whether  a  man  shall  prescribe  in 
a  que  estate^  or  in  himself  and  his  ancestors.  Fdr,  if  a  man 
prescribes  in  a  que  estate^  (that  is,  in  himself  and  those  whose 
[  266  ]  estate  he  holds,)  nothing  is  claimable  by  this  prescription, ' 
but  such  things  as  are  incident,  appendant,  or  appurtenant  to 
lands ;  for  it  would  be  absurd  to  claim  any  thing  as  the  con- 
sequence, or  appendix  of  an  estate,  with  which  the  thing 
claimed  has  no  connexion ;  but,  if  he  prescribes  in  himself 
and  his  ancestors,  he  may  prescribe  for  any  thing  whatsoever 
that  lies  in  grant ;  not  only  things  that  are  appurtenant,  but 
also  such  as  may  be  in  gross  '•  Therefore  a  man  may  pre- 
scribe, that  he,  and  those  whose  estate  he  hath  in  the  manor  of 
Dale  have  used  to  hold  the  advowson  of  Dale,  as  appendant 
to  that  manor ;  but,  if  the  advowson  be  a  distinct  inheritance, 
and  not  appendant,  then  he  can  only  prescribe  in  his  ances- 
tors. So  also  a  man  may  prescribe  in  a  que  estate  for  a 
common  appurtenant  to  a  manor ;  but  if  he  would  prescribe 
for  a  common  in  gross^  he  must  prescribe  in  himself  and  his 
ancestors.  6.  Lastly,  we  may  observe,  that  estates  gained  by 
prescription,  are  not,  of  course,  descendible  to  the  heirs 
general,  like  other  purchased  estates,  but  are  an  exception  to 
the  rule.  For,  properly  speaking,  the  prescription  is  rather 
to  be  considered  as  an  evidence  of  a  former  acquisition,  than 
as  an  acquisition  de  novo :  and  therefore,  if  a  man  prescribes 
for  a  right  of  way  in  himself  and  his  ancestors,  it  will  descend 
only  to  the  blood  of  thai  line  of  ancestors  in  whom  he  so 
prescribes ;  the  prescription  in  this  case  being  indeed  a  species 
of  descent.  But,  if  he  prescribes  for  it  in  a  que  estate^  it  wilt 
follow  the  nature  of  that  estate  in  which  the  prescription  is 
*  laid,  and  be  inheritable  in  the  same  mannei)  whether  that 
were  acquired  by  descent  or  purchase;  for  every  accessory 
foUoweth  the  nature  of  it's  principal. 

<  Liu.  §  183.     Finch.  L.  104« 
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CHAPTER    THE    EIGHTEENTH. 


OF  TITLE  BY  FORFEITURE. 


"PORFEITURE  is  a  punishment  annexed  by  law  to  some 
illegal  act,  or  n^ligence,  in  the  owner  of  lands,  tenements, 
or  hereditaments :  whereby  he  loses  all  his  interest  therein, 
and  they  go  to  the  party  injured,  as  a  recompense  for  the 
wrong  which  either  he  alone,  or  the  public  together  with 
himself,  hath  sustained*  .^ 

Lands,  tenements,  and  hereditaments  may  be  forfeited  in 
various  degrees,  and  by  various  means:  1.  By  crimes  and 
misdemesnors.  2.  By  alienation  contrary  to  law.  S.  By 
non-presentation  to  a  benefice,  when  the  forfeiture  is  denomi-  • 
nated  a  lapse.  4^.  By  simony.  5.  By  non-performance  of 
conditions.  6.  By  waste.  7.  By  breach  of  copyhold  cus- 
toms.    8.  By  bankruptcy* 

I.  Th£  foundation  and  justice  of  forfeitures  for  crimes  and 
misdemesnorsj  and  the  several  degrees  of  those  forfeitures  pro- 
portioned to  the  several  oflfences,  have  been  hinted  atin  the 
preceding  volume  a ;  but  it  will  be  more  properly  considered, 
and  more  at  large,  in  the  fourth  book  of  these  commentaries. 
At  present  I  shall  only  observe  in  general,  diat  the  o£fenoB8 
which  induce  a  forfeiture  gf  lands  and  tenements  to  the 
crown  are  principally  the  following  six  r  1.  Treason.  2.  Fe- 
lony. 3.  Misprision  of  treason*  4.  Praemunire.  5.  Drawing 
a  weapon  on  a  judge^  or  striking  any  one  in  the  presence  of  [  268  ] 
the  king's  principal  courts  of  justice.  6.  Popish  recusancy, 
or  non-observance  of  certain  laws  enacted  in  restraint  of  pa- 

•  Vol.1.  pag.S9». 
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pists.  But  at  what  time  they  severally  commence,  how  far 
they  extend,  and  how  long  they  endure,  will  with  greater 
propriety  be  reserved  as  the  object  of  our  future  inquiries. 

II.  Lands  and  tenements  may  be  forfeited  by  aliemUioth 
or  conveying^hem  to  another,  contrary  to  law.  This  is 
either  alienation  in  mortmain^  alienation  to  an  alieti^  or  alien- 
ation by  particular  tenants :  in  the  two  former  of  which  cases 
yhe  forfeiture  arises  from  the  incapacity  of  the  alienee  to  take, 
in  the  latter  from  the  incapacity  of  the  alienor  to  grant. 

1.  Alienation  in  mortmain^  in  mortua  manv^  is  an  alien- 
alion  of  lands  or  tenements  to  any  corporation,  sole  or  aggre* 
gate,^  ecclesiastical  or  temporal.  But  these  purchases  having 
been  chiefly  made  by  religious  houses,  in  consequence  whereof 
the  lands  became  perpetually  inherent  in  one  dead  hand, 
this  hath  occasioned  the  general  appellation  of  mortmain  to 
'be  -afiplied  to  such  alienations^,  and  the  religious  houses 
themselves  to  be  principally  considered  in  forming  the  statutes 
of  mortmain ;  in  deducing  the  history  of  which  statutes,  it 
will  be  matter  of  curiosity  to  observe  the  great  address  and 
subtle  contrivance  of  the  ecclesiastics  in  eluding  from  time  to 
«  time  the  laws  in  being,  and  the  zeal  with  which  successive 
parliaments  have  pursued  them  through  all  their  finesses : 
how  new  remedies  were  still  the  parents  of  new  evasions : 
till  the  legislature  at  last,  though  with  difficulty,  hath  obtained 
a  decisive  victory. 

By  the  common  law  any  man  might  dispose  of  his  lands 
to  any  other  private  man  at  his  own  discretion,  especially: 
when  the  feodal  restraints  of  alienation  were  worn  away* 
Yet  in  consequence  of  these  it  was  always,  and  is  still, 
necessary  ^,  for  corporations  to  have  a  licence  in  mortmain 
from  the  crown,  to  enable  then}  to  purchase  lands ;  for  as 
r  269  ]  the  king  is  the  ultimate  lord  of  every  fee,  he  ought  not,  un- 
less by  his  own  consent,  to  los^  his  privilege  of  escheats,  and 
other  feodal  profits,  by  the,  vesting  of  lands  in  tenants  that 
can  never  be  attainted  or  die.  And  such  licences  of  mortmain 
seem  to  have  been  necessary  among  the  Saxons,  above  sixty 

^  See  Vol.1,  pafi.479.  «  F.N.B.  221. 
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years  before  the  Norman  conquest^.     But,  besideB  this  ge- 
neral liceDce  from  the  king,  as  lord  paramount  of  the  king- 
dom, it  was  also  requisite,  whenever  there  was  a  mesne  or 
intermediate  lord  between  the'^king  and  the  alienor,  to  obtain 
his  licence  also,  (upon  the  same  feodal  principles,)  for  die 
alienation  of  the  specific  land.     And  if  no  such  licence  was 
obtained,  the  king  or  other  lord  might  respectively  enter  on- 
the  land  so  aliened  in  mortmain  as  a  forfeiture.     The  ne- 
cessity of  this  licence  from  the  crown  was  acknowledged  bf 
the  constitutions  of  Clarendon  %  in  respect  of  advowsons, 
which  the  monks  always  greatly  coveted,  as  being  the  ground- 
work of  subsequent  appropriations  ^     Yet  such  were  the 
influence  and  ingenuity  of  the  clergy,  that  (notwithstanding 
this  fundamental  principle)  we  find  that  the  largest  and  most 
considerable  dotations  of  religious  houses  happened  within 
less  than  two  centuries  after  the  conquest.     And  (when  a 
licence  could  not  be  obtained)  their  contrivance  seems  ta 
have  been  this :  that,  as  the  forfeiture  for  such  alieiMtfioito 
accrued  in  the  first  place  to  the  immediate  lord  of  the  fo^  ?  ^  > 
the  tenant  who  meant  to  alienate  first  conveyed  his  lands  tQ.  '  ' 
the  religious  house,  and  instandy  took  them  back  again  to 
hold  as  tenant  to  the  monastery;  which  kind  of  instantaneous 
seisin  was  probably  held  not  to  occasion  any  forfeiture:  and 
then,   by  pretext  of  some  other  forfeiture,   surrender,   or 
escheat,  the  society  entered  into  those  lands  in  right  of  such 
their  newly-acquired  signiory,  as  immediate  lords  of  the  fee. 
Bq9'  when  these  dotations  began  to  grow  numerous,  it  was 
observed  that  the  feodal  services,  ordained  for  the  defence  of 
the  kingdom,  were  every  day  visibly  withdrawn;  that  the 
circulation  of  landed  property  fix)m  man  to  man  began  to 
stagnate ;  and  that  the  lords  were  curtailed  of  the  finiits  of  [  270  1 
their   signiories,  their  escheats,  wardships,  reliefs,  and  the 
like ;  and  therefore,  in  order  to  prevent  diis,  it  was  orddTed 
by  the  second  of  King  Henry  IIL*s  great  charters «,  and 
aiterwards  by  that  printed  in  our  common  statute-books,  that 
all  such  attempts  should  be  void,  and  the  land  forfeited  to 
the  lord  of  the  fee  **. 

"^  Selden,  Jan.  Angl.  1.2.  §  45.  ^  See  Vol.  I.  p.384. 

*  EccUiiac    de  feudo    domini  regis        «  jf.D.  1217.  cap.  43.  edit.  Oxon. 

non  jwstunt  in  j)erjieluum  dari,  absque  •    ^  Non  licet  aticui  de  cattero  dare  ter» 

asscftsuetcoii3€nsioneijimus,c,  2,  A,D,  ram  suam  alicui  domui  religiosae,    ita 

1  ^6^*  quod  iUam  reiumat  tenendam  de  eadem 
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BuT|  as  this  prohibition  extended  only  to  religious  houses^ 
bishops  and  other  sole  corporations  were  not  included  there- 
in ;  and  the  aggr^ate  ecclesiastical  bodies,  (who,  sir  Edward 
Coke  observes^,  in  this  were  to  be  commended,  that  they 
ever  had  of  their  counsel  the  best  learned  men  that  they  could 
get,)  found  many  means  to  creep  out  of  this  statute,  by  buying 
in  lands  that  were  bond^fide  holden  of  themselves  as  lords  of 
the  fee^  and  thereby  evading  the  forfeiture;  or  by  taking  long 
leases  for  years,  which  first  introduced  those  extensive  terms, 
for  a  thousand  or  more  years,  which  are  now  so  frequent  in 
conveyances.  This  produced  the  statute  de  religiosiSf  7  £ldw.  I. ; 
which  provided,  that  nopersanj  religious  or  odier  whatsoever, 
should  buy,  or  sell,  or  receive  under  pretence  of  a  gift,  or 
term  of  years,  or  any  other  title  whatsoever,  nor  should  by 
any  art  or  ingenuity  appropriate  to  himself  any  lands  or  tene- 
ments in  mortmain :  upon  pain  that  the  Immediate  lord  of  the 
fee,  or,  on  his  de&ult  for  one  year,  the  lords  paramount,  and^ 
U)  defiuilt  of  all  of  them,  the  king,  might  enter  thereon  as  a 
.iferfeiture. 

.  This  seemed  to  be  a  su£Scient  security  against  all  alien- 
ations in  mortmain :  but  as  these  statutes  extended  only  to 
gifts  and  conveyances  between  the  parties,  the  religious  houses 
now  began  to  set  up  a  fictitious  tide  to  the  land,  which  it  was 
intended  they  should  have,  and  to  bring  an  action  to  recover 
[  271  ]  it  against  the  tenant;  who,  by  fraud  and  collusion,  made  no 
defence,  and  thereby  judgment  was  given  for  die  rel|g|ma 
house,  which  then  recovered  the  land  by  sentence  of  law  nipon 
a  supposed  prior  title.  And  thus  they  had  the  honour  of 
inventing  those  fictitious  adjudications  of  right,  which  are 
since  become  the  great  assurance  of  the  kingdom,  under  the 
name  of  common  recoveries.  But  upon  this  the  statute  of 
Westminster  the  second,  ISEdw.  I.  a  32.  enacted,  that  in 
such  cases  a  jury  shall  try  the  true  right  of  the  demandants 
or  plainti£&  to  the  land,  and  if  the  religious  house  or  cor- 
poration be  found  to  have  it,  they  shall  still  recover  seisin ; 
otherwise  it  shall  be  forfeited  to  the  immediate  lord  of  the 

domo ;  iiee  liceat  alicui  domui  rdigiosae  conmncahtr,  donum  mum  penitus  cat- 

Urrmn  aiianpis  tic  aedpere,  quod  tradat  tehtrt  et  terrm  iila  domino  tuo  ilUut/eodi 

iUum  da  quo  iptam  recepU  tenendam :  inatrratur,      Mag.   Cart,    9  Men*  IIL 

ti  quit  auUm  de  caetero  terram  tuam  c.S6. 
ifiMiiiii  reiigfotae  tic  dederii,  et  super  Aoc        '  2  Ina.  75. 
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fee,  or  else  to  the  next  lord,  and  finally  to  the  king,  upon  the 
immediate  or  other  lord's  de&ult*  And  the  like .  provision 
was  made  by  the  succeeding  chapter^,  in  case  the  tenants  set 
up  crosses  upon  their  lands  (the  badges  of  knights  templars 
and  hospitallers,)  in  order  to  protect  them  from  the  feodal 
demands  of  their  lords,  by  virtue  of  the  privileges  of  tliose 
religious  and  military  orders.  So  careful  indeed  was  this 
provident  prince  to  prevent  any  future  evasions,  that  when 
the  statute  of  quia  emptores^  ISEdw.  L,  abolished  all  sub* 
infeudations,  and  gave  liberty  for  all  men  to  aUenate  their 
lands  to  be  holden  of  their  next  immediate  lord  ^,  a  proviso 
was  inserted  ^  that  this  should  not  extend  to  authorize  any 
kind  of  alienation  in  mortmain.  And  when  afierwards  the 
method  of  obtaining  ttie  king's  licence  by  writ  of  ad  quod 
damnum  was  marked  out,  by  the  statute  27  £dw.  I.  st.  2.,  it  * 
was  farther  provided  by  statute  34  Edw.L  st.S.  that  no  such, 
licence  should  be  effectual,  without  the  consent  of  the  mesne 
or  intermediate  lords* 

Yet  sUU  it  was  found  difficult  to  set  bounds  to  eccIeslasdcA^ 
ingenuity ;  for  when  they  were  driven  out  of  all  their  former 
holds,  they  devised  a  new  method  of  conveyance,  by  which 
the  lands  were  granted,  not  to  themselves  directly,  but  to 
nominal  feoffees  to  the  use  of  the  religious  houses ;  thus  dis- 
tinguishing between  the  possession  and  the  use^  and  receiving 
the  actual  profits,  while  the  seisin  of  the  land  remained  in  the  [  272  ] 
nopiaal  feoffee ;  who  was  held  by  the  courts  of  equity  (then 
under  the  direction  of  the  clergy)  to  be  bound  in  conscience 
to  account  to  his  cestuy  que  use  for  the  rents  and  emoluments 
of  the  estate.  And  it  is  to  these  inventions  that  our  practisers 
are  indebted  for  the  introduction  of  uses  and  trusts,  the  foun- 
dation of  modem  conveyancing.  But,  unfortunately  for  the 
inventors  themselves,  they  did  not  long  enjoy  the  advantage 
of  their  new  device;  for  the  statute  15  Ric. II.  c. 5.  enacts, 
that  the  lands  which  had  been  so  purchased  to  uses  should  be 
amortised  by  licence  from  the  crown,  or  else  be  sold  to  private 
persons  (1) ;  and  that,  for  the  future,  uses  shall  be  subject  to 

*  cap.  93.  '  2  Inst  501.  ">  co;>.S. 

I  fc  —  ■ — 

(1)  To  amortise  is  to  alien  in  mortmain;  the  statute^  therefore,  con- 
sidering  these  feoffments  to  uses  as  evasions  of  the  former  laws,  is  so  far 

retrospective 
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the  statutes  of  mortmain,  and  forfeitable  like  the  lands  them- 
selves. And  whereas  the  statutes  had  been  eluded  by  pur- 
chasing large  tracts  of  land,  adjoining  to  churches,  and 
consecrating  them  by  the  name  of  church-yards,  such  subtile 
imagination  is  also  declared  to  be  within  the  compass  of  the 
statutes  of  mortmain.  And  civil  or  lay  corporations,  as  well 
a^  ecclesiastical,  are  also  declared  to  be  within  the  mischief^ 
and  of  course  within  the  remedy  provided  by  those  salutary 
laws.  And,  lastly,  as  during  the  times  of  popery,  lands  were 
frequently  given  to  superstitious  uses,,  though  not  to  any  cor- 
porate bodies ;  or  were  made  liable  in  the  hands  of  heirs  and 
devisees  to  the  charge  of  obits,  chaunteries,  and  the  like,  which 
were  equally  pernicious  in  a  well-governed  estate  as  actual 
alienations  in  mortmain;  therefore,  at  the  dawn  of  the  reform- 
ation, the  statute  23  Hen.  VIII.  c  10.  declares,  that  all  future 
grants  of  lands  for  any  of  the  purposes  aforesaid,  if  granted 
for  any  longer  term  than  twenty  years,  shall  be  void* 

.  But,  during  all  this  time,  it  was  in  the  power  of  the  crown^ 
by  granting  a  licence  of  mortmain,  to  remit  the  forfeiture,  so 
ikr  as  related  to  it's  own  rights ;  and  to  enable  any  spiritual 
or  other  corporation  to  purchase  and  hold  any  lands  or 
tenements  in  perpetuity;  which  prerogative  is  declared  and 
confirmed  by  the  statute  ISEdw.III.  st.3.  c.3.  But,  as 
doubts  were  conceived  at  the  time  of  the  revolution  how  far 
such  licence  was  valid  ",  since  the  kings  had  no  power  to 
273  ]  dispense  with  the  statutes  of  mortmain  by  a  clause  of  mm 
obstante ''y  which  was  the  usual  course,  though  it  seems  to 
have  been  unnecessary  ^ :  and  as,  by  the  gradual  declension 
of  mesne  signiories  through  the  long  operation  of  the  statute 
of  qma  emptores^  the  rights  of  intermediate  lords  were  reduced 
to  a  very  small  compass ;  it  was  therefore  provided  by  the 
statute  7  &  8  W.III.  cS7.  that  the  crown  for  the  future  at 


"  2  Hawk.  p.  C.  c.  37.  J  30.  p  Co.  Litt.99. 

o  Stat.  1  W.&M.  81.2.  C.2. 


retrospective  as  to  compel  the  feoffees  to  purchase  licences  in  order  to 
legalize  thein,  or  to  alienate  the  estates  to  private  persons,  by  which  they 
would  cease  to  be  in  mortmain. 
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it's  own  discretion  may  grant  licences  to  aliene  or  take  irt 
mortmain,  of  whomsoever  the  tenements  may  be  bolden.  (2) 

After  the  dissolution  of  monasteries  under  Henry  VIII., 
though  the  policy  of  the  next  popish  successor  affected  to 
grant  a  security  to  the  possessors  of  abbey  lands,  yet,  in  order 
to  regain  so  much  of  them  as  either  the  zeal  or  timidity  of 
their  owners  might  induce  them  to  part  with,  the  statutes  of 
mortmain  were  suspended  for   twenty  years  by  the  statute 
1  &  2  P.  &  M.  C.8.,   and   during  that   time,   any  lands  or 
tenements  were  allowed  to  be  granted  to  any  spiritual  cor- 
poration without  any  licence  whatsoever.     And,  long  after- 
wards, for  a  much  better  purpose,  the  augmentation  of  poor 
livings,  it  was  enacted  by  the  statute   1 7  Car.  II.  c.  3.,  that 
appropriators  may  annex  the  great  tithes  to  the  vicarages ; 
and  that  all  benefices  under  100/.  per  annum  may  be  aug- 
mented by  the  purchase  of  lands,  without  licence  of  mortmain 
in  either  case ;  and  the  like  provision  hath  been  since  made, 
in  favour  of  the  governors  of  queen  Anne's  bounty  **.     It  hath 
also  been  held%  that  the  statute  23  Hen.  VIII.  before  men- 
tioned did  not  extend  to  any  thing  but  superstitious  uses  ;  and 
that  therefore  a  man  may  give  lands  for  the  maintenance  of 
a  school,  an  hospital,  or  any  other  charitable  uses.     But  as 
it  was  apprehended  from  recent  experience,  that  persons  on 
their  death-beds  might  make  large  and  improvident  dispo- 
sitions even  for  these  good  purposes,  and  defeat  the  political 
ends  of  the  statutes  of  mortmain ;  it  is  therefore  enacted  by 
the  statute  9  6eo.II.  c.36.  that  no  lands  or  tenements,  or 
money  to  be  laid  out  thereon,  shall  be  given  for  or  charged 
with  any  charitable  uses  whatsoever,  unless  by  deed  indented,  [  274 
executed  in  the  presence  of  two  witnesses  twelve  calendar 

1  Stat.  8  &  S  Ann.  ell.  'I  Rep.  24. 


(2)  It  is  to  be  observed,  that  the  effect  of  the  king's  licence  under  the 
statute  of  William  is  more  extei)iive  than  it  was  at  common  law,  or  under 
the  statutes  of  mortnudn ;  before  that  statute  it  extended  only  to  remit 
the  king's  own  claim  to  a  forfeiture  as  chief  lord,  and,  strictly  speaking, 
was  ineffectual,  unless  preceded  by  an  inquiry  under  a  writ  of  ad  quod 
damnum  ;  since  that  statute  it  saves  from  all  forfeiture  as  well  as  to  the 
mesne  lords  as  the  king,  and  the  writ  of  ad  quod  damnu7n  seems  no  longer 
necessary.  > 
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months  before  the  death  of  the  donor,  and  enrolled  in  the 
court  of  chancery  within  six  months  after  it's  execution, 
(except  stocks  in  the  public  funds,  which  may  be  transferred 
within  six  months  previous  to  the  donor's  death,)  and  unless 
such  gift  be  made  to  take  e£fect  immediately,  and  be  witliout 
power  of  revocation :  and  that  all  other  gifts  shall  be  void. 
The  two  universities,  tlieir  colleges,  and  the  scholars  upon 
the  foundation  of  the  colleges  of  Eton,  Winchester,  and 
Westminster,  are  excepted  out  of  this  act :  but  such  exemp- 
tion was  granted  with  this  proviso,  that  no  college  shall  be 
at  liberty  to  purchase  more  advowsons,  tlian  are  equal  in 
number  to  one  moiety  of  the  fellows  or  students,  upon  tlie 
respective  foundations.  (3) 

2.  Secondly,  alienation  to  an  alien  is  also  a  cause  of  for- 
feiture to  the  crown  of  the  land  so  alienated ;  not  only  on 
account  of  his  incapacity  to  hold  them,  which  occasions  him 
to  be  passed  by  in  descents  of  land  *.  but  likewise  on  account 
of  his  presumption  in  attempting,  by  an  act  of  his  own,  to 
acquire  any  real  property;  as  was  observed  in  the  preceding 
volume  K 

S.  Lastly,  alienations  by  particular  tenafUSy  when  they 
are  greater  than  the  law  entitles  them  to  make,  and  devest 
the  remainder  or  reversion  %  are  also  forfeitures  to  him  whose 
right  is  attacked  thereby.  As,  if  tenant  for  his  own  life 
alienes  by  feofiinent  or  fine  for  the  life  of  another,  or  in  tail 

'  See  pag.  849,  S50.  <  Book  I.  pug.  S7S.  ^  Co.  LitL  251. 


(3)  Thu  statute  had  the  eiiect  of  making  void  many  devises  and  bequests 
in  favour  of  the  governors  of  Queen  Anne's  bounty ;  this  was  remedied  by 
the  45  G. 5.  C.107.  s.l.,  which  in  substance  exempted  grants  made  under 
the  2d  &  3d  of  Anne,  c.  1 1 .  from  its  operltion.  Two  years  after,  an  act 
was  passed  45  G.  5.  clOl.  which  repeil^the  restriction  imposed  by  this 
act  on  colleges  as  to  the  number  of  their  advowsons,  so  that  now  they  may 
hold  them  without  limitation.  I  believe  it,  however,  to  be  understood 
that  neither  the  statute  9G.£.,  orthe  45  Geo.  3.,  at  all  affected  the  old 
restraints  of  the  mortmain  laws,  and  that  a  licence  from  the  crown  is  still 
necessary  when  a  college  purchases  an  advowson.  Many  collies  are 
provided  with  a  prospective  licence  to  purchase  in  mortmain  to  a  certain 
•xtent ;  and  such  a  Ucence  has  in  practice  been  considered  sufficient. 
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or  in  fee ;  these  being  estates,  which  either  must  or  may  last 
longer  than  his  own,  the  creating  them  is  not  only  beyond 
his  power,  and  inconsistent  with  the  nature  of  his  interest, 
but  is  also  a  forfeiture  of  his  own  particular  estate  t&  him  in 
remainder  or  reversion  ".  For  which  there  seem  to  be  two 
reasons.  First,  because  such  alienation  amounts  'to  a  renun- 
cilitionof  the  feodal  connexion  and  dependence;  it  implies  a 
refiisal  to  perform  the  due  renders  and  services  to  the  lord  of 
the  fee,  of  which  fealty  is  constantly  one :  and  it  tends  in  it's  [  275  3 
consequence  to  defeat  and  devest  the  remainder  or  reversion 
expectant:  as  therefore  that  is  put  in  jeopardy  by  such  act 
of  the  particular  tenant,  it  is  but  just  that,  upon  discovery, 
the  particular  estate  should  be  forfeited  and  taken  from  him, 
who  has  shew^Mo  manifest  an  inclination  to  make  an  impro- 
per use  of  it  Tfie  other  reason  is,  because  the  particular 
tenant,  by  granting  a  larger  estate  than  his  own,  has  by  his 
own  act  determined  and  put  an  entire  end  to  hb  own  original 
interest ;  and  on  su^  determination  the  next  taker  is  entided 
to  enter  rq;ularly,^  in  his  remainder  or  reversion.  The 
same  laW  which  is  thus  laid  down  with  regard  to  tenants  for 
life,  holds  also  with  respect  to  all  tenants  of  the  mere  freehold 
or  of  chattel  interests ;  but  if  tenant  in  tail  alienes  in  fee^  this 
is  no  immediate  forfeiture  to  the  remainder-man,  but  a  mere 
discontinuance  (as  it  is  called  ^)  of  the  estate  tail,  which  the 
issue  may  afterwards  avoid  by  due  course  of  law  ' :  for  he  in 
remainder  or  reversion  hath  only  a  very  remote  and  barely 
possible  interest  therein,  until  the  issue  in  tail  is  extinct.  But, 
in  ca^  of  such  forfeitures  by  particular  tenants,  all  l^al  estates 
by  them  before  created,  as  if  tenant  for  twenty  years  grants 
a  lease  for  fifteen,  and  all  charges  by  him  lawfully  made  on 
the  lands,  shall  be  good  and  available  in  law  ^.  For  the  law 
will  not  hurt  an  innocent  lessee  for  the  &ult  <^  his  lessor ; 
nor  permit  the  lessor,  after  he  has  granted  a  good  and  lawiiil 
estate,  by  his  own  act  to  avoid  it;  and  defeat  the  interest 
which  he  himself  has  created.  ^• 

Equivalent,  both   in   it's  nature  and  it's  consequences, 
to  an  illegal  alienation  by  the  particular  tenant,  is  the  civil 

"  Lilt.  §  415.  ^  Litt.  §  595,  6,  7. 

*^  See  book  III,  ch.  10.  '  Co.  Litt.  233. 
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crime  of  disclaimer ;  as  where  a  tenant,  who  holds  of  any 
lord,  neglects  to  render .  him  the  due  services  and,  upon  an 
action  brought  to  recover  them,  disclaims  to  hold  of  his  lord. 
Which*disciaimer  of  tenure  in  any  court  di  record  is  a  for- 
feiture of  the  lands  to  the  lord  %  upon  reasons  most  appa- 
[  276  ]  rently  feodal.  And  so  likewise,  if  in  any  court  of  record  the 
particular  tenant  does  any  act  which  amounts  to  a  virtual 
disclaimer ;  if  he  claims  any  greater  estate  than  was  granted 
him  at  the  first  infeodation,  or  takes  upon  himself  those  rights 
which  belong  only  to  tenant  of  a  superior  class* ;  if  he  affirms 
the  reversion  to  be  in  a  stranger,  by  accepting  his  fine,  at- 
torning as  his  tenant,  collusive  pleading,  and  the  like  ^ ;  such 
behaviour  amounts  to  a  forfeiture  of  his  particular  estate. 

III.  Lapse  is  a  species  of  forfeiture,  whereby  the  right 
of  presentation  to  a  church  accrues  to  the  ordinary  by  neglect 
of  the  patron  to  present,  to  the  metropolitan  by  neglect  of 
the  ordinary,  and  to  the  king  by  neglectpf  the  metropolitan. 
For  it  being  for  the  interest  of  religion,  and  the  good  of  the 
public,  that  the  church  should  be  provided  with  an  officiating 
minister,  the  law  has  therefore  given  this  right  of  lapse,  in 
order  to  quicken  the  patron ;  who  might  otherwise,  by  suffer- 
ing the  church  to  remain  vacant,  avoid  paying  his  ecclesias- 
tical dues,  and  frustrate  the  pious  intentions  of  his  ancestors. 
This  right  of  lapse  was  first  established  about  the  time 
(though  not  by  the  authority*^)  of  the  council  of  Lateran"*, 
which  was  in  the  reign  of  our  Henry  the  second,  when  the 
bishops  first  began  to  exercise  universally  the  right  of  institu-> 
tion  to  churches®.  And  therefore,  where  there  is  no  right 
of  institution,  there  is  no  right  of  lapse :  so  that  no  donative 
can  lapse  to  the  ordinary',  unless  it  hath  been  augmented 
by  the  queen's  bounty*.  But  no  right  of  lapse  can  accrue,' 
when  the  original  presentation  is  in  the  crown '^. 

The  term,  in  which  the  tMiB  to  present  by  lapse  accrues 
from  the  one  to  the  otlier  successively  is  six  calendar  montlis  \ 

»  Finch,  270,271.  '  Bro.  Ahrl  tit,  Qmot,  Imjted.     Cro. 

*  Co»Litt.25I.  Jac.518. 

^  /Ud.952.  «  St.  1  Geo.  I.  st.2.  c.lO. 

c  2  Roll.  Abr.  363.  pl.lO.  t>  Stat.  I7£dw.ll.  c.8.  2lnst,273« 

0  Bracton,  /.4.  Ir.2.  c.3.  '6  Rep.  62.     RegisL  42, 

•  See  pag.  23. 
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(Showing  in  this  case  the  computation  of  the  church,  and 
not  the  usual  one  of  the  common  law,)  and  this  exclusive  of 
the  day  of  the  avoidance  ".  But,  if  the  bishop  be  both  patroii  [  277  ] 
and  ordinary,  h«  shall  not  have  a  double  tim^e  allowed  him 
to  collate  in  ^ ;  for  the  forfeiture  accrues  by  law,  whenever 
the  negligence  has  continued  six  montlis  in  the  same  person. 
And  also  if  the  bishop  doth  not  collate  his  own  clerk  imme- 
diately to  the  living,  and  the  patron  presents,  though  after  the 
six  months  are  elapsed,  yet  his  presentation  is  good,  and  the 
bishop  is  bound  to  institute  the  patron's  clerk"*.  For  as 
the  law  only  gives  the  bishop  this  title  by  lapse,  to  punish 
the  patron's  negligence,  there  is  no  reason  that,  if  the  bishop 
himself  be  guilty  of  equal  or  greater  negligence,  the  patron 
should  be  deprived  of  his  turn.  If  the  bishop  suffer  the  pre- 
sentation to  li^pse  to  the  metropolitan,  the  patron  also  has  the 
same  advantage  if  he  presents  before  the  archbishop  has  filled 
up  the  benefice;  and  that  for  the  same  reason.  Yet  the  or- 
dinary cannot,  after  lapse  to  the  metropolitan,  collate  his 
own  clerk  to  the  prejudice  of  the  archbbhop".  For  he  had 
no  permanent  right  and  interest  in  the  advowson,  as  the 
patron  hath,  but  merely  a  temporary  one ;  ^which  having  ne- 
glected to  make  use  of  during  the  time,  he  cannot  afterwards 
retrieve  it.  But  if  the  presentation  lapses  to  the  king,  pre-  , 
rogative  here  intervenes  and  makes  a  difference;  and  the 
patron  shall  never  recover  his  right  till  the  king  has  satisfied 
his  turn  bypresentation :  fornuUumtempiisoccurritregi^.  And 
therefore  it  may  seem,  as  if  the  church  might  continue  void 
for  evejr,  unless  the  king  shall  be  pleased  to  present;  and  a 
patron  thereby  be  absolutely  defeated  of  his  advowson.  But 
to  prevent  this  inconvenience,  the  law  has  lodged  a  power 
in  the  patron's  hands,  of  as  it  were  compelling  the  king  to 
present.  For  if,  during  the  delay  of  the  crown,  the  patron 
himself  presents,  and  his  clerk  is  instituted,  the  king  indeed 
by  presenting  another  may  turn  out  the  patron's  clerk;  or, 
after  induction,  may  remove  him  by  quare  impedit ;  but  if  he 
does  not,  and  the  patron's  clerk  dies  incumbent,  or  is  cano^ 
nically  deprived,  tlie  king  hath  lost  his  right,  whibh  was  only 
to  the  next  or  first  presentation  ^ 

« 

"  2  Inst.  361.  "2  Roll.  Abr.  36S. 

'  Gibs.  Cod.  769.  <>  Dr.  &  St.  d/  &.'  c.  36.  Cro.  Gw.  355. 

"'  2  Inst.  273.  p  7  Rep.  28.     Cro.EUs.  44. 

VOL.  XL  X 


278  THE  RIGHTS  Book  II. 

In  case  the  benefice  becomes  void  by  death,  or  cession 
through  plurality  of  benefices,  tliere  the  patron  is  bound  to 
take  notice  of  the  vacancy  at  his  own  peril;  for  these  are  mat- 
ters of  equal  notoriety  to  the  patron  and  ordinary :  but  in 
case  of  a  vacancy  by  resignation,  or  canonical  deprivation, 
or  if  a  clerk  presented  be  refused  for  insufficiency,  these  being 
matters  of  which  the  bishop  alone  is  presumed  to  be  cogni- 
zant, here  the  law  requires  him  to  give  notice  thereof  to  tlie 
patron,  otherwise  he  can  take  no  advantage  by  way  of 
lapse  "1.  Neither  shall  any  lapse  thereby  accrue  to  the  me- 
tropolitan or  to  the  king ;  for .  it  is  universally  true,  that 
neither  the  archbishop  or  the  king  shall  ever  present  by  lapse, 
but  where  the  immediate  ordinary  might  have  collated  by 
lapse,  within  the  six  months,  *  and  hath  exceeded  his  time : 
'  for  the  first  step  or  beginning  faileth,  et  qitod  non  habet  prin^ 
cipium^  non  habet Jinem^.  If  the  bishop  refuse  or  neglect  to 
examine  and  admit  the  patron's  clerk,  without  good  reason 
assigned  or  notice  given,  he  is  styled  a  disturber  by  the  law, 
-and  shall  not  have  any  title  to  present  by  lapse ;  for  no  man 
shall  take  advantage  of  his  own  wrong  \  Also  if  the  right 
of  presentation  be  litigious  or  contested,  and  an  action  be 
brought  against  the  bishc^  to  try  the  title,  no  lapse  shall 
incur  till  the  question  of  right  be  decided  t. 

IV.  By  simony^  the  right  of  presentation  to  a  living  is  for- 
feited, and  vested  pro  Julc  vice  in  the  crown.  Simony  is  the 
corrupt  presentation  of  any  one  to  an  ecclesiastical  benefice 
for  money,  gift,  or  reward.  It  is  so  called  from  the  re- 
semblance it  is  said  to  bear  to  the  sin  of  Simon  Magus, 
though  the  purchasing  of  holy  orders  seems  to  approach 
nearer  to  his  ^ence.  It  was  by  the  canon  law  a  very  grievous 
crime :  and  is  so  much  the  more  odious,  because,  as  sir  Ed- 
ward Coke  observes «,  it  is  ever  accompanied  withpeijury; 
for  the  presentee  is  sworn  to  have  committed  no  simony. 
However,  it  was  not  an  offisnce  punishable  in  a  criminal  way 
at  the  common  law  ^ ;  it  being  thought  sufficient  to  leave 
the  clerk  to  ecclesiastical  censures.  But  as  these  did  not  affisct 
•^  279  J  the  simoniacal  patron,  nor  were  efficacious  enough  to  repel 

<i  4  Rep.  75.     2  Inst.  63V.  *  Co.Litt.  344. 

'  Co.  Liu.  344,  345.  "  3  Inst.  156. 

»  3  RolLAbr.  369.  **  Moor.  564. 
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die  notorious  practice  of  the  Uiing,  clivers  act$  of  parliament 
have  been  made  to  restrain  it  by  means  of  civil  forfeitures ; 
which  the  modem  prevailing  usage,  with  regard  to  spiritual 
preferments,  calls  aloud  to  be  put  in  execution.  I  shall 
briefly  consider  them  in  this  place,  because  they  devest  the 
corrupt  patron  of  the  right  of  presentation,  and  vest  a  new 
right  in  the  crown. 

By  the  statute  31  Eliz.  c  6.  it  is  for  avoiding  of  simony  en- 
acted, that  if  any  patron  (4),  for  any  corrupt  consideration,  by 
gift  or  promise  directly  or  indirectly,  shall  present  or  collate 
tmy  person  to  an  ecclesiastical  benefice  or  dignity;  such  pre- 
sentation shall  be  void,  and  the  presentee  be  rendered  inca- 
pable of  ever  enjoying  the  same  benefice :  and  the  crown  shall 
present  to  it  for  that  turn  only  \  But  if  the  presentee  dies, 
without  being  convicted  of  such  simony  in  his  lifetime,  it  is 
enacted  by  stat.  1  W.  &M.  c.  16.  that  the  simoniacal  contract 
shall  not  prejudice  any  other  innocent  patron  [or  presentee], 
on  pretence  of  lapse  to  the  crown  or  otherwise.  Also  by  the 
statute  12  Ann.  stat  2.  c.  12.  if  any  person  for  money  or  profit 
shall  procure,  in  his  own  name  or  the  name  of  any  other,  the  next 
presentation  to  any  living  ecclesiastical,  and  shall  be  presented 
thereupon,  this  is  declared  to  be  a  simoniacal  contract;  and 
the  party  is  subjected  to  all  the  ecclesiastical  penalties  of  simony, 
is  disabled  from  holding  the  benefice,  and  the  presentation 
devolves  to  the  crown. 

Upon  these  statutes  many  questions  have  arisen,  with  re- 
gard to  what  is,  and  what  is,  not  simony.  And,  among 
others,  these  points  seem  to  be  clearly  settled:  1.  That  to 
purchase  a  presentation,  the  living  being  actually  vacant,  is 
open  and  notorious  simony  ^t  this  being  expressly  in  the  face 
of  the  statute  (5).     2.  That  for  a  clerk  to  bargain  for  the  next 

>  For  other  penalties  inflicted  by  this         y  C*o.  Elis.  788.     Moor.  914. 
statute,  see  book  IV.  ch.  4. 


(4)  The  words  of  the  statute  are,  if  any  ''  person  or  persons^"  and  they 
extend  not  merely  to  rightful  patrons,  but  to  strangers  who  present  by 
usurpation     Although,  howe?er,  such  a  presentation  by  a  stranger  would^ 
be  void,  yet  the  crown  would  not  gain  the  turn,  but  the  rightful  patron 
would  be  entitled  to  present.    Co.Litt.  120.  ' 

'    (S)  The  incumbent  of  a  living  being  exceedingly  ill  and  on  his  death 

x  2  1>«1. 
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presentation,  the  incumbent  being  sick  and  about  to  die,  was 
simony,  even  before  the  statute  of  queen  Anne ' :  and  now, 
by  that   statute,  to  purchase,  either   in  his  own   name  or  - 
another's,  the  next  presentation,  and  be  thereupon  presented 
r  280  ]  A^  ^'^y  future  time  to  the  living,  is  direct  and  palpable  simony. 
But,  3.  It  is  held  that  for  a  &ther  to  purchase  such  a  present- 
ation,   in  order   to  provide  for  his  son,  is  not  simony :  for 
the  son  is  not  concerned  in  the  bargain,  and  the  father  is  by 
nature  bound  to  make  a  provision  for  him  «•     4.  That  if  a 
simoniacal  contract  be  made  with  the  patron,  the  clerk  not 
being  privy  thereto,  the  presentation  for  that  turn  shall  in- 
deed devolve  to  the  crown,  as  a  punishment  of  the  guilty 
patron ;  but  the  clerk,  who  is  innocent,  does  not  incur  any 
disability  or  forfeiture  *>.     6.  That  bonds  given  io  pay  money 
to  charitable  uses,  on   receiving  a  presentation  to  a  living, 
are  not  simoniacal ',  provided  the  patron  or  his  relations'  be 
not  benefited  thereby  ** ;    for  this  is  no  corrupt  consideration, 
moving  to  the  patron.     6.  That  bonds  of  resignation,  in  case 
of  non-residence  or  taking  any  other  living,  are  not  simonia- 
cal^; there  being  no  corrupt  consideration  herein,  but  such 

»  Hob.  165.  *=  Noy,  142. 

*  Cro.  Eliz.  686.     Moor.  916.  "  Stra.  534. 

"  S  Inst.  154.    Cro.  Jac.385.    IS  Co.  <  Crow  Car.  180. 
101.     Cro.  Ells.  790. 

bed,  the  life  owner  of  the  advowson  and  the  plaintiff  knowing  of  his  con- 
dition, and  believing  that  his  death  was  at  hand,  agreed  for  the  sale  of  the 
next  presentation,  and  in  order  to  carry  the  agreement  into  efiect  executed 
a  deed  on  the  same  day  a  few  hobrs  before  his  death,  which  purported 
to  convey  the  advowson  for  99  years  to  the  plaintiff  and  his  executors,  if 
the  patron  should  so  long  live ;  but  there  was  a  proviso  for  a  re-convejrance 
to  the  patron  as  soon  as  one  presentation  should  have  been  made.  At  the 
time  of  the  execution  of  the  deed,  it  did  not  appear  that  the  plaintiff  had 
any  particular  clerk  in  view  to  present,  and  he  in  feet  presented  a  clerk 
who  was  in  no  respect  privy  to  the  transaction. 

Upon  these  facts  the  court  of  K.  B.  held,  that  this  was  in  substance  a 
corrupt  bargun  for  money  with  the  patron,  that  he  by  means  of  a  convey* 
ance  to  the  plaintiff  and  thereby  in  his  name,  should  present  a  clerk  to  a 
benefice  which,  in  fiEu:t,  and  also  according  to  the  parties  own  consideration, 
was  full  in  name  only,  but  void  in  reality.  That  actual  vacancy  was  not 
essentially  necessary  to  make  the  contract  corrupt  and  void ;  and  that  the 
innocence  of  the  clerk,  or  the  want  of  specification  of  an  individual  pre- 
sentee at  the  time  of  making  the  contract,  were  immaterial  circum- 
stances in  construing  the  nature  of  the  contract.  Fox  v.  Bp,  of  Qketitr, 
SBftC.675. 
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only  as  is  for  the  good  of  the  public.  So  also  bonds  to 
resign,  when  the  patron's  son  comes  to  canonical  age,  are 
legal ;  upon  the  reason  before  given,  that  the  father  is  bound 
to  provide  for  his  son'.  7.  Lastly,  general  bonds  to  resign 
at  the  patron's  request  are  held  to  be  legal  K;  for  tliey  may 
possibly  be  given  for  one  of  the  legal  considerations  before 
mentioned ;  and  where  there  is  a  possibility  that  a  transaction 
may  be  fair,  the  law  will  not  suppose  it  iniquitous  without 
proof.  (6)  But,  if  the  party  can  prove  the  contract  to  have  • 
been  a  corrupt  one,  such  proof  will  be  admitted,  in  order  to 
shew  the  bond  simoniacal,  and  therefore  void.  Neither  will 
the  patron  be  su£Pered  to  make  an  ill  use  of  such  a  general 
bond  o{  resignation ;  as,  by  extorting  a  composition  for  tithes,  [  ^^^  ] 
procuring  an  annuity  for  his  relation,  or  by  demanding  a 
resignation  wantonly  or  without  good  cause,  such  as  is 
approved  by  the  law;  as,  for  the  benefit  of  his  own  son,  or 
on  account  of  non-residence,  plurality  <^  livings,  or  gross 
immorality  in  the  incumbent  **. 

V.  The  ne:&t  kind  of  forfeitures  are  those  by  breach  or 
non-performance  of  a  condition  annexed  to  the  estate,  either 


'  Cro.  Jac.  248.  274. 

•  Cro.  Car.  180.     Sira.  227. 


*"  1  Vern.  411,    1  Equ.  Cas.  Abr.86, 
87.     Stra.  534. 


(6)  In  the  case  of  Ffytche  v.  The  Buhop  of  London^(May  1 783,)  the  house 
of  lords  determined  that  a  general  bond  to  resign  at  the  patron's  request  was 
illegal,  reversing  thereby  the  concurrent  decisions  of  the  courts  of  common 
pleas  and  king's  bench.  Lord  Thurlow,  Ch.  moved  and  spoke  for  the 
reversal,  but  the  majority  of  tlie  judges  had  delivered  opinions  in  favour 
of  the  judgmenu  below ;  and  there  has  been  a  strong  inclination  since  to 
confine  the  authority  of  the  case  to  those  only  which  are  precisely  umilar 
in  thdr  drcuinstances.  Therefore  in  Bagshaw  v.  Boitley^  4  T.  R.  78.,  the 
court  of  K.  B.  affirmed  the  legality  of  a  bond  whioh  was  conditioned  for  a 
resignation  within  a  certain  time  afler  notice  in  case  of  non-residence,  or 
sufiering  dilapidations ;  and  they  gave  the  same  judgment  in  Partridge  v. 
Winston,  4  T.R.559.  where  the  condition  was  to  resign  in  favour  of  a  spe- 
cified son  of  the  patron  on  three  months'  notice,  and  to  keep  the  parsonage 
and  chiuicel  in  good  repair.  In  thb  case  there  was  no  argument,  it  being 
understood  that  there  woul^  certainly  be  an  appeal  to  the  lords,  which 
however  was  not  made.  And  it  seems  to  have  been  thought  since,  that  a 
bond  was  legal  conditioned  to  resign  in  favour  of  a  specified  person.  See 
Newman  \.  Nettman,  4}/f.  ScS,'7l»  Such  bonds,  I. believe,  are  now  in 
common  use.    See  Lofd  Sondes  v.  FletchiXt  5  B.  &  A.  835. , 
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expressly  by  deed  at  it's  original  creation,  or  impliedly  by 
law  from  a  principle  of  natural  reason.  Both  which  we  con- 
sidered at  large  in  a  former  chapter  K 

VI.  I  THEREFORE  HOW  prooccd  to  another  species  of  for- 
feiture, viz,  by  xvaste.  Waste,  vastuniy  is  a  spoil  or  destruction 
in  houses,  gardens,  trees,  or  other  corporeal  hereditaments, 
to  the  disherison  of  him  that  hath  the  reminder  or  reversion 
in  fee-simple  or  fee-tail  ^,  (7) 

Waste  is  either  voluntary^  which  is  a  crime  of  commis- 
sion, as  by  pulling  down  a  house ;  or  it  is  permissive^  which 
is  a  matter  of  omission  only,  as  by  suffering  it  to  fall  for 
want  of  necessary  reparations.  Whatever  does  a  lasting 
damage  to  the  freehold  or  inheritance  is  waste.  ^  Therefore 
removing  wainscots,  floors,  or  other  things  once  fixed  to  the 
freehold  of  a  house,  is  waste  *".  (8)  If  a  house  be  destroyed 
by  tempesl,  lightning,  or  the  like,  which  is  the  act  of  Pro- 
vidence, it  is  no  waste :  but  otherwise,  if  the  house  be  burnt 
by  the  carelessness  or  negligence  of  the  lessee ;  though  now 
by  the  statute  6  Ann.  c.31.  no  action  will  lie  against  a  tenant 

i  See  ch.  10.  page  152.  >  Hetl.35. 

^  Co.Litt.  53.  "  4  Rep.  64. 


(7)  See  Vol.  III.  p.225.n.(l). 

(8)  In  the  case  of  Elwet  v.  Maw^  5  East,  38.9  the  question  of  fixtures 
removeable  and  irremoveable  was  very  fully  and  luminously  discussed,  and 
the  judgment  there  pronounced  by  Lord  Ellenborough  has  ever  since  been 
considered  to  lay  down  the  law  on  the  subject.  Dilutes  upon  this  subject 
wUl  principally  arise  between  the  heir  and  executor  of  a  tenant  in  fee- 
simple,  between  the  executor  of  a  tenant  for  life  or  in  tail,  and  the 
reversioner  or  remainder  man,  and  between  landlord  and  tenant.  In  the 
first  case  the  law  always  leans  in  favour  of  the  heir,  and  against  the  dis- 
figuring or  injuring  of  the  inheritance,  and  therefore  as  between  these  two, 
many  personal  chattels,  annexed  to  the  fireehold,  are  irremoveable,  which 
in  other  cases  would  not  be  so.  In  the  second  case,  the  executors  are 
more  favoured ;  but  the  third  is  that  in  which  the  greatest  indulgence  is 
shown  to  the  particular  tenant,  especially  where  the  fixture  has  been 
erected  in  advancement  of  the  tenant's  trade.  Thus  engines,  vats,  fur- 
naces, &c.  have  been  allowed  to  be  removed,  when  fixed  to  the  fireehold 
for  the  purposes  of  trade  or  manu&cture;  though  it  is  held  waste  to  re- 
move hearths  and  chimney-pieces,  or  buildings  subservient  only  to  the 
purfioses  of  agriculture. 
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for  an  accident  of  this  kind.  (9)  Waste  may  also  be  com- 
mitted in  ponds,  dove-houses,  warrens,  and  the  like ;  by  so 
reducing  the  number  of  the  creatures  therein,  that  there 
will  not  be  suflScient  for  the  reversioner  when  he  comes  to  the 
inheritance".  Timber  also  is  part  of  the  inheritance °. 
Such  are  oak,  ash,  and  elm  in  all  places;  and  in  some  par- 
ticular countries,  by  local  custom,  where  other  trees  are  ge- 
nerally used  for  building,  they  are  for  that  reason  considered 
as  timber ;  and  to  cut  down  such  trees,  or  top  them,  or  do  [  282  ] 
any  other  act  whereby  the  timber  may  decay,  is  waste  p.  But 
underwood  the  tenant  may  cut  down  at  any  seasonable  time 
that  he  pleases  ' ;  and  may  take  suiScient  estovers  of  com- 
mon right  for  house-bote  and  cart-bote;  unless  restrained 
(which  is  usual)  by  particular  covenants  or  exceptions  ^ 
The  conversion  of  land  from  one  species  to  another  is  waste. 
To  convert  wood,  meadow,  or  pasture,  into  arable ;  to  turn 
arable,  meadow,  or  pasture,  into  woodland ;  or  to  turn  arable 
or  woodland  into  meadow  or  pasture,  are  all  of  them  waste  \ 
For,  as  sir  Edward  Coke  observes  S  it  not  only  changes  the 
course  of  husbandry,  but  the  evidence  of  the  estate ;  when 
such  a  close,  which  is  conveyed  and  described  as  pasture,  is 
found  to  be  arable,  and  e  converso.  And  the  same  rule  is 
observed,  for  the  same  reason,  with  regard  to  converting  one 
species  of  edifice  into  another,  even  though  it  is  improved  in 
i^s  value  ".  To  open  the  land  to  search  for  mines  of  metal, 
coal,  4*^.  is  waste ;  for  that  is  a  detriment  to  the  inheritance^: 
but  if  the  pits  or  mines  were  open  before,  it  is  no  waste  for 
the  tenant  to  continue  digging  them  for  his  own  use  "^ ;  for  it 
is  now  become  the  mere  annual  profit  of  the  land.     These 

°  Co.  Litt.53.  *  Hob.  834. 

•  4  Rep.62.  t  Co.  Litt  53. 

P  Co.  Litt.  53.  u  1  Lev.  309. 

<i  2  Roll.  Abr.  817.  *  5  Rep.  12. 

'  Co.  Litt.  41.  ^  Hob.  295. 


(9)  The  statute  of  Anne  does  not  interfere  with  the  covenants  between 
landlord  and  tenant ;  and  therefore  if  a  house  in  the  occupation  of  a 
tenant  be  burnt  down,  he  will  still  be  liable  at  law  to  pay  the  rent  under 
his  covenant ;  and  to  rebuild,  if  there  be  a  general  covenant  to  repair. 
It  is  important  therefore  in  a  lease,  for  the  tenant  to  except  specially 
casualties  by  fire. 

X  4- 
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three  are  the  general  heads  of  waste,  viz,  in  houses,  in  timber, 
and  in  land.  Though,  as  was  before  said,  whatever  else 
tends  to  the  destruction,  or  d^reciating  the  value  of  the  in- 
heritance, is  considered  by  the  law  as  waste. 

Let  us  next  see,  who  are  liable  to  be  punished  for  com- 
mitting waste.  And  by  the  feodal  law,  feuds  being  originally 
grant^  for  life  only,  we  find  that  the  rule  was  general  for 
all  vasals  or  feudatories ;  *^  si  vasallus  feudum  dissipaverii, 
**  aiit  insigni  detrimento  detenus  Jecerit,  privabiturJ*  *  But 
in  our  antient  common  law  the  rule  Was  by  no  means  so 
large ;  for  not  only  he  that  was  seised  of  an  estate  of  inherit- 
ance might  do  as  he  pleased  with  it,  but  also  waste  was  not 
punishable  in  any  tenant,  save  only  in  three  persons;  guardian 
C  28S  2  in  chivalry,  tenant  in  dower,  and  tenant  by  the  curtesy  ^ ; 
and  not  in  tenant  for  life  or  years  \  And  the  reason  of 
the  diversity  was,  that  the  estate  of  the  three  former  was 
created  by  the  act  of  the  law  itself,  which  therefore  gave  a 
tanedy  against  them ;  but  tenant  for  life  or  for  years,  came 
in  by  the  demise  and  lease  of  the  owner  of  the  fee,  and  there- 
fore he  might  have  provided  against  the  committing  of  waste 
by  his  lessee ;  and  if  he  did  not,  it  was  his  own  default.  But, 
in  fiivour  of  the  owners  of  the  inheritance,  the  statutes  of 
Marlbridge  52  Hen.  III.  c.23.  and  of  Gloucester  6Edw.L 
C.5.,  provided  tliat  the  writ  of  waste  shall  not  only  lie  against 
tenants  by  the  law  of  England,  (or  curtesy,)  and  those  in 
dower,  but  against  any  farmer  or  other  that  holds  in  any 
manner  for  life  or  years.  So  that,  for  about  five  hundred 
years  past,  all  tenants  merely  for  life,  or  for  any  less  estate, 
have  been  punishable  or  liable  to  be  impeached  for  waste, 
both  voluntary  and  permissive ;  unless  their  leases  be  made, 
as  sometimes  they  are,  without  impeachment  of  waste,  absque 
impetitione  vasti ;  that  is,  with  a  provision  or  protection  that 
no  man  shall  impetere^  or  sue  him,  for  waste  committed.  But 
tenant  in  tail  after  possibility  of  issue  extinct  is  not  impeach- 
able for  waste ;  because  his  estate  was  at  \t*$  creation  an  estate 


*  Wright,  44.  in  tenant  by  the  curtesy.     Regist.  72. 

f  It  was  howerer  a  doubt  whether     Bro.  Abr.  It/,  wuie,  8*;.     2  Inst.  301. 
waste  WBb  punishable  at  the  common  law        '  S  Inst.  299. 


Ch.  18.  OF  THINGS.  iS$ 

of  inheritance,  and  80  not  within  the  statutes*.  (10)  Neither 
does  an  action  of  waste  lie  Jor  the  debtor  against  tenant  by 
statute,  recognizance,  or  elegit;  because  against  them  the 
debtor  may  set  off  the  damages  in  account^:  but  it  seems 
reasonable  that  it  should  lie  /or  the  reversioner ,  expectant  on 
the  determination  of  the  debtor's  own  estate,  or  of  these 
estates  derived  from  the  debtor*^. 

The  punishment  for  waste  committed  was,  by  common  law 
and  the  statute  of  Marlbridgef,  only  single  damages  ^ ;  except 
in  the  case  of  a  guardian,  who  also  forfeited  his  wardship^  by 
the  provisions  of  the  great  charter^:  but  the  statute  of 
Gloucester  directs,  that  the  other  four  species  of  tenants 
shall  lose  apd  forfeit  the  place  wherein  the  waste  is  com-  [  284  ] 
mitted,  and  also  treble  damages  to  him  that  hath  the  inhe- 
ritance. The  expression  of  the  statute  is,  ^'  he  shall  forfeit 
*^  the  thing  which  he  hath  wasted ;"   and  it  hath  been  deter- 

«  Co.  Liu. 27.   2  Roll.  Abr.  S26.  828.  *  2  Inst.  146. 

^  Co.Litt.  54.  •  Ibid.  800. 

«  F.N.  B.  58.  '9  Hen.  III.  c.  4. 


(10)  In  JlerMendent*^  case,  4  Rep.  65.,  it  is  said,  that  though  tenant  in 
tail  after  possibility  of  issue  extinct  is  dispunishable  for  waste,  yet  he  has 
no  property  in  the  timber  which  he  fells.  If  this  were  true,  it  would  esta^ 
blish  a  great  difference  between  him  and  tenant  for  life  without  impeach- 
ment of  waste,  who  is  now  clearly  understood  to  have  the  same  property 
in  timber  felled,  as  an  owner  of  the  fee  simple.  Pyne  r.  Dor,  I  T.  R.  SS. 
This  distinction,  however,  is  denied  by  Lord  Eldon  in  WUUams  v.  WiiUamM 

15  Ves.  Jun.  427.,  and  upon  manifest  reason.  In  both  instances,  however, 
(as  well  as  in  many  others  in  which  no  action  for  waste  committed  can  be 
brought)  the  court  of  chancery  will  interfere  to  restrain  extravagant  and 
malicious  devastation.  This  term  applies  principally  to  the  cutting  down 
ornamental  timber,  timber  planted,  for  shelter,  or  to  exclude  the  view  of 
ofiensive  objects,  to  the  cutting  down  even  of  other  timber  in  a  wasteful 
manner,  so  as  to  leave  none  for  the  re-edifying  or  repfiir  of  buildings ;  and 
to  all  acts  which  tend  to  the  destruction  of  the  estate,  as  the  unroofing,  or 
|ni1Hng  down  mansion-houses.  It  is  difficult  to  specify  all  the  cases  of  waste 
in  which  injunctions  will  be  granted ;  but  Lord  Eldon,  in  Surges  v.  Lamb, 

16  Vcs.  Jun.  185.,  has  expressed  an  opinion  ratlier  unfavourable  to  them, 
and  has  declared  it  to  be  wiser  to  limit  than  to  extend  them.  It  seems  at 
least  necessary  to  show  some  great  injury  to  the  inheritance  resulting  from 
an  act,  in  doing  which  the  tenant  has  not  been  actuated  by  a  desire  to  de- 
rive profit  from  the  estate,  but  by  spite  to  the  successor,  or  at  least  by 
humour  and  caprice  in  wanton  disregard  of  the  successor's  interest. 
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mined  that  under  these  words  the  place  is  also  included*. 
And  if  waste  be  done  sparsim^  or  here  and  there,  all  over  a 
wood,  the  whole  wood  shall  be  recovered ;  or  if  in  several 
rooms  of  a  house,  the  whole  house  shall  be  forfeited^; 
because  it  is  impracticable  for  the  reversioner  to  enjoy  only 
the  identical  places  wasted,  when  lying  interspersed  with  the 
other.  But  if  waste  be  done  only  in  one  end  of  a  wood,  (or 
perhaps  in  one  room  of  a  house,  if  that  can  be  conveniently 
separated  from  the  rest,)  that  part  only  is  Uie  locus  vaslatus, 
or  thing  wasted,  and  that  only  shall  be  forfeited  to  the 


versioner 


i 


VII.  A  SEVENTH  species  of  forfeiture  is  that  of  copyhold 
estates,  by  breach  of  the  customs  of  the  manor.  Copyhold 
estates  are  not  only  liable  to  the  same  forfeitures  as  those 
which  are  held  in  socage,  for  treason,  felony,  alienation,  and 
waste;  whereupon  the  lord  may  seise  them  without  any 
presentment  by  the  homage  ^ ;  but  also  to  peculiar  forfeitures 
annexed  to  this  species  of  tenure,  which  are  incurred  by  the 
breach  of  either  the  general  customs  of  all  copyholds,  or  the 
peculiar  local  customs  of  certain  particular  manors.  And  we 
may  observe  that,  as  these  tenements  were  originally  holden 
by  the  lowest  and  most  abject  vasals,  the  marks  of  feodal 
dominion  continue  much  the  strongest  upon  this  mode  of 
property.  Most  of  the  offences,  which  occasioned  a  resump- 
tion of  the  fief  by  the  feodal  law,  and  were  denominated 
Jeloniae^  per  quas  vasallus  amitteret  feudum\  still  continue  to 
be  causes  of  forfeiture  in  many  of  our  modem  copyholds. 
As,  by  subtraction  of  suit  and  service  *° ;  si  dominum  deseroire 
noluerit  ^ :  by  disclaiming  to  hold  of  the  lord,  or  swearing 
himself  not  his  copyholder^;  si  dominum  eptraoerit^  i.e.  ne^ 
gaverit  se  a  domino  feudum  habere^ :  by  neglect  to  be  admitted 
tenant  within  a  year  and  a  day** :  si  per  annum  et  diem  cessa^ 
[  285  ]  vcrit  in  petenda  investitttra  ^ :  by  contumacy  in  not  appearidg 
in  court  afler  three  proclamations* ;  si  a  domino  ter  cUatus  non 


*  2  Inst.  SOS. 
ti  Co.  Utt.  54. 

>  2  Inst.  904. 

k  2  Ventr.  S8.     Cra  Elis.  499. 

>  Feud.  /.2.  i.26.  m  cole. 

*"  3  Leon.  108.     Dyer.  21 1. 


"  feud.  LI.  1.21. 

?  CcCopyh.  §57. 

P  Feud,  1.2.  1. 34.  & <.  26.  §  3. 

t  Plowd.  372. 

'  Feud.  i.  9.  i,24, 

\  a  Rep.  99.     Co.  Copyh.  §57. 
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comparuerit  ^ :  or  by  refusing,  when  sworn  of  the  homage,  to 
present  the  truth  aocorduig  to  his  oath":  si  pares  veritatem 
naverinty  et  dicant  se  nescire^  cum  sciani^.  In  these  and  a 
variety  of  other  cases,  which  it  is  impossible  here  to  enume- 
rate, the  forfeiture  does  not  accrue  to  the  lord  till  after  the 
offences  are  presented  by  the  homage,  or  jury  of  the  lord's 
court  baron  ' :  per  laudamerUum  partum  suoruni^ ;  or,  as  it  is 
more  fully  expressed  in  another  place*,  nemo  miles  adimatwr 
de  possessUme  sui  beneficii^  nisi  conxncta  adjpa  quae  sit  laudanda^ 
perjudicium  parium  suorum.  (11) 

VIII.  The  eighth  and  last  method  whereby  lands  and 
tenements  may  become  forfeited,  is  that  of  bankruptof^  or  the 
act  of  becoming  a  bankrupt :  which  unfortunate  person  may 

*  Feud,  I.  2.  /.  22.  "  ^  Feud,  M.  /.  21. 

•»  Co.  Copyfa.  §  57.  «  Ihid,  t.  22. 

^  Feud.  1. 2.  U  58.  *  «.  «.    aHtUrandih  deJUuenda.     Du 

»  Co.  Copyh.  §  58.  Fresne,  IV.  79. 


(11)  It  is  rather  singular  that  in  every  instance  in  which  Lord  Coke  on 
copyholds  is  cited  in  this  paragraph,  his  authority  is  directly  contradictory 
of  the  text.  In  his  fifty-seventh  chapter  he  divides  forfeitures  into  those 
which  operate  eo  hutaniCf  and  those  which  must  be  presented ;  and  then 
enumerates  those  of  the  former  class.  Under  this  he  ranges,  among  many 
others,  discldmer,  not  appearing  afler  three  proclamations,  and  refusing, 
when  sworn,  to|^resent  the  truth.  In  his  fifty-ieighth  chapter  he  enumerates 
the  second  class,  and  under  it  places  treason,  felony,  and  alienation.  It  is 
observable  also,  that  the  references  to  Dyer  21 1,  and  8  Rep.  99.  are  not  in 
[point. 

With  respect  to  the  subject  of  the  paragraph,  if  presentment  is  neceuary 
in  any  case,  it  should  seem  in  reason  that  the  necessity  would  exist  rather 
in  case  of  treason  and  felony,  where  the  conviction  and  attainder  might  take 
place  far  from  the  residence  of  the  lord,  than  in  the  case  of  diclaimer,  &c. 
which  must  take  place  either  in  the  lord's  court,  or  in  a  suit  to  which  he 
was  party.  Of  the  first  he  might  reasonably  be  supposed  to  remain  igno- 
rant until  his  homage  by  presentment  informed  him ;  of  the  latter  he  could 
hardly  avoid  taking  instant  notice.  But  in  fact  the  better  opinion  seems 
to  be,  that  in  no  case  is  presentment  legally  necessary.  In  every  instance 
the  forfeiture  is  referable  back  to  a  supposed  determination  of  the  will, 
which  the  act  being  inconsistent  with  the  tenancy  demonstrates.  If  the 
lord  is  not  aware  of  the  act,  it  u  the  duty  of  the  homagers  to  inform  him ; 
but  the  forfeiture  exists  in  that  case  before  the  information  given.  As  a 
matter  of  prudence,  however,  the  lord  will  of  course  procure  a  presentment. 
See  Scriven  on  Copyholds,  51 1.,  in  which  the  opinions  of  Ch.  Baron  Gil- 
hert,  and  Watkins  are  stated. 
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from  the  several*  descriptions  given  of  hini  in  our  statute  law, 
be  thus  defined ;  a  trader  who  secretes  himself  or  does  certain 
other  acts,  tending  to  defraud  his  creditors. 

Who  shall  be  such  a  trader,  or -what  acts  are  sufficient  to 
denominate  him  a  bankrupt,  with  the  several  connected  con- 
sequences resulting  from  that  unhappy  situation,  will  be  better 
considered  in  a  subsequent  chapter ;  when  we  shall  endeavour 
more  fully  to  explain  its  nature,  as  it  most  immediately  relates 
to  personal  goods  and  chattels.  I  shall  only  here  observe  the 
manner  in  which  the  property  of  lands  and  tenements  is 
transferred,  upon  the  supposition  that  the  owner  of  them  is 
clearly  and  indisputably  a  bankrupt,  and  that  a  commission  of 
bankrupt  is  awarded  and  issued  against  him. 

By  statute  .13  Eliz.  c  7.  the  commissioners  for  that  purpose, 
when  a  man  is  declared  a  bankrupt,  shall  have  full  power  to 
dispose  of  all  his  lands  and  tenements,  which  he  had  in  his 
own  right  at  the  time  when  he  became  a  bankrupt,  or  which 
shall  descend  or  come  to  him  at  any  time  afterwards,  before 
his  debts  are  satisfied  or  agreed  for ;  and  all  lands  and  tene- 
[  286  ]  ments  which  were  purchased  by  him  joindy  with  his  wife  or 
children  to  his  own  use,  (or  such  interest  therein  as  he  may 
lawfully  part  with,)  or  purchased  with  any  other  person  upon 
secret  trust  for  his  own  use;  and  to,  cause  them  to  be  ap- 
praised to  their  full  value,  and  to  sell  the  same  by  deed 
indented  and  inrolled,  or  divide  them  proportionably  among 
the  creditors.  This  statute  expressly  included  not  only  free, 
but  customary  and  copyhold,  lands ;  but  did  not  extend  to 
estates-tail,  farther  than  for  the  bankrupt's  life ;  nor  to  equi- 
ties of  redemption  on  a  mortgaged  estate,  wherein  the  bank- 
rupt has  no  l^al  interest,  but  only  an  equitable  reversion. 
Whereupon  the  statute  21  Jacl.  c  19.  enacts,  that  the  com- 
missioners shall  be  empowered  to  sell  or  convey,  by  deed 
indented  and  inrolled  [within  six  months  afler  the  making 
thereof],  any  lands  or  tenements  of  the  bankrupt,  wherein  he 
shall  be  seised  of  an  estate-tail  in  possession,  remainder,  or 
reversion,  unless  the  remainder  or  reversion  thereof  shall  be 
in  the  crown  [of  the  gifl  of  the  crown] ;  and  that  such  sale 
shall  be  good  against  all  such  issues  in  tail,  remainder-men, 
and  reversioners,  whom  the  bankrupt  himself  might  have 
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barred  by  a  common  recovery,  or  other  means ;  and  that  all 
equities  of  redemption  upon  mortgaged  estates,  shall  be  at  the 
disposal  of  the  commissioners ;  for  they  shall  have  power  to 
redeem  the  same  as  the  bankrupt  himself  might  have  done, 
and  after  redemption  to  sell  them.  And  also  by  this  and  a 
former  act^,  all  fraudulent  conveyances  to  defeat  the  intent  of 
these  statutes  are  declared  void ;  but  that  no  purchaser  bona 
fide^  for  a  good  or  valuable  consideration,  'shall  be  affected  by 
the  bankrupt  laws,  unless  the  commission  be  sued  forth  within 
five  years  after  the  act  of  bankruptcy  committed. 

Bt  virtue  of  these  statutes  a  bankrupt  may  lose  all  his 
real  estates ;  which  may  at  once  be  transferred  by  his  com- 
missioners to  their  assignees,  without  his  participation  or 
consent  (12) 

"  1  Jac.  I.  c.  15. 


(12)  By  5Greo.4.  c.  98.  (the  act  to  consolidate  and  amend  the  bankrupt 
laws,  which  will  not  take  efiect  till  May  1825),  all  the  bankrupt's  real  and 
personal  estate,  both  within  the  united  kingdom  and  abroad,  (except  copy- 
hold and  customary  lands,)  and  all  such  estate  as  he  may  purchase,  or  may 
revert,  descend,  or  be  devised  to  him  before  he  obtains  bis  certificate,  are 
vested  in  the  assignees  by  a  mere  declaration  signed  by  the  commissioners 
on  the  choice  of  the  asBignees;  provided  such  declaration  be  entered  of 
record  within  two  months  from  die  signature.  The  copyhold  and  custom- 
ary estate,  though  excepted  from  this  clause,  may,  by  a  subsequent  one, 
be  sold  by  deed  indented  and  enrolled  by  the  assignees  for  the  benefit  of 
the  creditors.  Estates  tail  may  also  be  sold  by  them  in  the  same  'manner, 
so  as  to  convey  a  good  title  against  the  bankrupt,  his  issue,  and  all  persons 
whom  the  bankrupt  could  have  barred  by  fine,  recovery,  or  other  means. 
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CHAPTER    THE   NINETEENTH. 


OF  TITLE  BY  ALIENATION. 

'IPHE  most  usual  and  universal  method  of  acquiring  a  title 
to  real  estates  is  that  of  alienation,  conveyance,  or  pur- 
chase in  its  limited  sense;  under  which  may  be  comprised 
any  method  wherein  estates  are  voluntarily  resigned  by  one 
man,  and  accepted  by  another ;  whether  that  be  eflected  by 
sale,  gift,  marriage,  settlement,  devise,  or  other  transmission 
of  property  by  the  mutual  consent  of  the  parties. 

This  means  of  taking  estates  by  alienation,  is  not  of  equal 
antiquity  in  the  law  of  England  with  that  of  taking  them  by 
descent.  For  we  may  remember  that,  by  the  feodal  law  *,  a 
pure  and  genuine  feud  could  not  be  transferred  from  one 
feudatory  to  another  without  the  consent  of  the  lord;  lest 
thereby  a  feeble  or  suspicious  tenant  might  have  been  substi- 
tuted and  imposed  upon  him  to  perform  the  feodal  services, 
instead  of  one  on  whose  abilities  and  fidelity  he  could  depend. 
Neither  could  the  feudatory  then  subject  the  land  to  his 
debts;  for  if  he  might,  the  feodal  restraint  of  alienation  y^ould 
have  been  easily  frustrated  and  evaded  K  And,  as  he  could 
not  aliene  it  in  hfs  lifetime,  so  neither  could  he  by  will  defeat 
the  succession,  by  devising  his  feud  to  another  family ;  nor 
even  alter  the  course  of  it,  by  imposing  particular  limitations, 
or  prescribing  an  unusual  path  of  descent  Nor,  in  short, 
could  he  aliene  the  estate,  even  with  the  consent  of  the  lord, 
unless  he  had  also  obtained  the  consent  of  his  own  next 
apparent,  or  presumptive  heir^  (1)     And  therefore  it  was 

*  See  page  57.  '  Co.  Litt.  94.     Wright,  167. 

"  Feud.  L  1.  t.27. 

(l)  Lord  Coke  in  the  passage  referred  to,  says  ^  heir*'  generally ;  but  Sir 
M.  Wright  confines  it  to  the  presumptive  heir,  qui  proximut  erat  suceeuume 

coUaieraiu 
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very  usual  in  antient  feoffments  to  express  that  the  alienation 
was  made  by  consent  of  the  heirs  of  the  feoffor :  or  sometimes 
for  the  heir  apparent  himself  to  join  with  the  feofibr  in  the 
grant  ^.  And,  on  the  other  hand,  as  the  feodal  obligation 
was  looked  upon  to  be  reciprocal,  the  lord  could  not  aliene 
or  transfer  his  signiory  without  the  consent  of  his  vasal :  for 
it  was  esteemed  unreasonable  to  subject  a  feudatory  to  a  new 
superior,  with  whom  he  might  have  a  deadly  enmity,  without 
his  own  approbation ;  or  even  to  transfer  his  fealty,  without 
his  being  thoroughly  apprized  of  it,  that  he  might  know  with 
certainty  to  whom  his  renders  and  services  were  due,  and  be 
able  to  distinguish  a  lawful  distress  for  rent  fix)m  a  hostile 
seizing  of  his  cattle  by  the  lord  of  a  neighbouring  clan^. 
This  consent  of  the  vasal  was  expressed  by  what  was  called 
cUtoming^  or  professing  to  become  the  tenant  of  the  new 
lord  :  which  doctrine  of  attornment  was  afterwards  extended 
to  all  lessees  for  life  or  years.  For  if  one  bought  an  estate 
with  any  lease  for  life  or  years  standing  out  thereon,  and  the 
lessee  or  tenant  refused  to  attorn  to  the  purchaser,  and  to 
become  his  tenant,  the  grant  or  contract  was  in  most  cases 
void,  or  at  least  incomplete.^ :  which  was  also  an  additional 
clog  upon  alienations. 

But  by  degrees  this  feodal  severity  is  worn  off;  and  ex- 
perience hath  shewn,  that  property  best  answers  the  purposes 
of  civil  life,  especially  in  commercial  countries,  when  it's 
transfer  and  circulation  are  totally  free  and  unrestrained.  The 
road  was  cleared  in  the  first  place  by  a  law  of  king  Henry 
the  first,  which  allowed  a  man  to  sell  and  dispose  of  lands 

**  Madox,   Formul.    AngL   N^'SIS.  nances  et  avirances,  ut  loqui  solerU  i  cum 

319.  427.  vasaliutf  ^urato  prions  domini  obtequio 

*  Oilb.  Tea.  75.  etjide,  novo  se  tacramento  now  item  do- 

'  Tbe  same  doctrine  and  the  same  Tnino  tuqitirenti  obstringebat,  idquejustu 

*   denomination  prevailed  in  Bretagne—  cKuctoru.     D'Argentre  Antiq»  ConMu/ei* 

pouessiones  in  Jurisdidionalibus  non  aii"  Brit,  ajnui  Dufresne,  i.  819,  820. 

ter  apprehendi  postCf  qtiam  per  attour-         >  Litt.  §  551. 


eoOaierak.  Probably  the  consent  of  the  heir  apparent  was  presumed  and 
implied  in  the  mere  act  of  his  father ;  while  it  was  necessary  to  procure 
specifically  that  of  a  more  remote  inheritor.  Both  authors,  too,  are  speak- 
ing only  of  land  which  came  by  descent  to  the  alienor.    See  post,  p.  288, 

289. 
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whicfa   be  himsdf  had   purchased;    for  over  these  he  was 

thought  to  have  a  more  extensive  power  than  over  what  had 

been  transmitted  to  him  in  a  course  of  descent  from  his  an- 

L  ^^^  ]  cestors  ^ :  a-  doctrine  which  is  countenanced  bv  the  teodal 

* 

constitutions  themselves '  but  he  was  not  allowed  to  sell  the 
whole  of  his  own  acquirements,  so  as  totally  to  disinherit  lii.s 
children,  any  more  than  he  was  at  liberty  to  aliene  his  pa- 
ternal estate  K  Afterwards  a  man  seems  to  have  been  at  liber^ 
to  part  with  all  his  own  acquisitions,  if  he  had  previously  pur- 
chased to  him  and  his  assigns  by  name ;  but,  if  his  assigns 
were  not  specified  in  the  purchase  deed,  he  was  not  empowered 
to  aliene  * :  and  also  he  might  part  with  one  fourth  of  the  in- 
heritance of  his  ancestors  without  the  consent  of  his  heir  "*. 
By  the  great  charter  of  Henry  III.  %  no  subinfeudation  was 
permitted  of  part  of  the  land,  unless  sufficient  was  left  to 
answer  the  services  due  to  the  superior  lord,  which  sufficiency 
was  probably  interpreted  to  be  one  half  or  moiety  of  the 
land  °.  But  these  restrictions  were  in  general  removed,  by 
the  statute  of  quia  emptores^,  whereby  all  persons,  except 
the  king's  tenants  in  capite^  were  left  at  liberty  to  aliene  all 
or  any  part  of  their  lands  at  their  own  discretion  ^.  And 
even  these  tenants  in  capite  were  by  the  statute  1  fldw.III. 
c.  12.  permitted  to  aliene,  on  paying  a  fine  to  the  king  ^  By 
the  temporary  statutes  7  Hen.  VII.  c.  9.  and  S  Hen.  VIII. 
c.  4.  all  persons  attending  the  king  in  his  wars  were  allowed 
to  aliene  their  lands  without  licence,  and  were  relieved  ft*oni 
other  feodal  burdens.  And,  lastly,  these  very  iines  for  alien- 
ations were,  in  all  cases  of  freehold  tenure,  entirely  abolished 
by  the  statute  12  Car.  II.  c.24.  As  to  the  power  cf  chatgivg 
lands  witli  the  debts  of  the  owner,  this  was  introduced  so 
early  as  stat  Westm.  2.  which*  subjected  a  moiety  of  the 

"  SmpHoneM  vd  acqumtiemet  suat  det  *  Mirr.  c.  1.  §  1).     This  is  also  lK>r- 

citt*  magU  vdU.     Si  Bodand  habeat  quam  rowed  from  the  feodal  law.   Feud.  I.  ?. 

H  parentet  tui  dederunt,  fion  mittat  eum  t.  48.                             ^ 

extra  cognationem  suam,  LL,  Hen.L  ^  Mirr.HHd, 

c.  70.  °  9  Hen.  III.  c.  32. 

*  Feud,  /.  2.  t,  39.  •  Dalrymple  of  Feuds,  95. 

^  Si  quettum  tatUum  hahuerit  is,  qui  ''IS  Edw.  I.  c.  1. 

partem  terrae  tuae  donare  voluerit,  tunc  *>  See  pag.  72.  91. 

quidem  koc  ei  Ueei  :  ted  non  iotum  quei-  ''  2  Inst.  67. 

tumt  quia  non  poieU  JUmm  mum  kde-  *  11  Ed.  I.  c.  h8. 

redem  ethaeredare.     GlanTil.  /.  7.  c.  1 .  .« 
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tenant's  luids  te'  execntioiis,  for  debts  l^ecorered  by  law :  as 
the  whole  of  them  was  likewise  si^gected  to  be  pawned  in  a 
.  statute  merchant  by  the  statute  de  mercatoribus^  made  the 
tome  year,  (2)  and  in  a  statute  staple  by  statute  27  Ed#*IIL 
e.  9.  and  in  other  similar  recognizanees  by  statute  25  Hen.  [  290  ] 
VIIL  0.6.  And  nlow,  the  whole  of  them  is  not  only  subject 
to  hepcnmed  for  the  debts  of  the  owner,  but  likewise  to  be 
absolutely  sold  for  the  benefit  of  trade  and  commerce  by  the 
several  statutes  of  bankruptcy.  The  restraint  6f  devising 
lands  by  will,  except  in  some  places  by  particular  custom, 
lasted  longer ;  that  not  being  totally  removed,  till  the  abo- 
liUon  of  the  military  tenures.  The  doctrine  of  attornments 
Continued  still  later  than  any  of  the  rest,  and  became  ex- 
tremely troublesome,  though  many  methods  were  invented  to 
evade  them ;  (S)  till  at  last  they  were  made  no  longer  neces- 
sary to  complete  the  grant  or  conveyance,  by  statute  4  &  5 
Ann.  cl6. ;  nor  shall,  by  statute  1 1  Oeo.II.  c.  19,  die  attorn- 
ment of  any  tenant  afiect  the  possession  of  any  lands,  unless 
made  with  consent  of  the  lancUord,  or  to  a  mortgagee  after 
the  mortgage  is  forfeited,  or  by  direction  of  a  court  of  justice. 

In  examining  the  nature  of  alienation,  let  us  first  inquire, 
briefly,  who  may  aliene,  and  to  whom;  and  then,  more  largely, 
ham  a  man  may  aliene,  or  the  several  modes  of  conveyance. 

I.  Who  may  aliene,  and  to  whom :  or,  in  other  words, 

who  is  capable  of  conveying,  and  who  of  purchasing.     And 

herein  we  must  consider  rather  the  incapaci^,  than  capacity, 

of  the  several  parties :  for  all  persons  in  possession  axeprimd 

facie  capable  both  of  conveying  and  purchasings  unless  the 


(8)  The  statute  de  mercatoribut  goes  a  step  farther  than  is  here  men- 
doned.  By  the  statute  made  with  a  donlar  view  at  Acton  Burndl  ia. 
11  E.  1^  the  devisaUe  bui]gages  of  the  debtor  ware  made  saleable  fai  d»« 
charge  of  a  debt  due  by  statute  merchant.  The  statute  made  in  l3E.li, 
extends  this,  and  enables  the  debtor,  within  three  months  after  he  is  taken 
and  put  into  prison,  to  sell  absolutely  the  whole  of  Ids  lands  and  tenements, 
for  the  discharge  of  his  debts. 

(s)  The  statute  of  uses,  and  the  statute  of  wills,  in  all  cases  i»  which  thef 
applied,  made  attornments  unnecessary ;  as  by  the  former  the  possession 
was  immediately  executed  to  the  use,  and  by  the  latter  the  l^gal  f<tate  wa< 
immediately  vested  in  the  4«risee. 

VOL.  !!•  Y 
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law  hasr  laid  them  under  any  particular  disabilities. ;  But,  if 
a  man  has  only  in  him  the  right  of  either  possession  or  pro- 
perty, he  cannot  convey  it  to  any  other,  lest  pretended  tides 
might  be  granted  to  great  men,  whereby  justice  might  be 
trodden  down,  and  the  weak  oppressed  ^  Yet  reversions  and 
vested  remainders  may  be  granted ;  because  the  possession 
of  the  particular  tenant  is  the  posseission  of  him  in  reversion; 
or  remainder;  but  cantingenciesj  and  mere  possibilities,  though 
they  may  be  released,  or  devised  by  will,  or  may  pass  ta 
the  heir  or  executor,  yet  cannot  (it  hath  been  said)  be  assigned 
to  a  stranger,  unless  coupled  with  some  present  interests 

.  Persons  attainted  of  treason,  felony,  and  praemunire^  are 
incapable  of  convejring,  from  the  time  of  the  ofifence  committed^ 
provided  attainder  follows  " :  for  such  conveyance  by  them 
[  291  ]  Diay  tend  to  defeat  the  king  of  his  forfeiture,  or  the  lord  of 
his  escheat  But  they  may  purchase  for  the  benefit  of  the 
crown,  or  the  lord  of  the  fee,  though  they  are  disabled .  to 
hold:  the  lands  so  purchased,  if  after  attainder,  being 
subject  to  immediate  forfeiture;  if  before,  to  escheat  as 
well  as  forfeiture,  according  to  the  nature  of  the  crime*'. (4) 
So  also  corporations,  religious  or  others,  may  purchase  lands; 
yet,  unless,  they  have  a  licence  to  hold  in  mortmain,  they' 
cannot  retain  such  purchase ;  but  it  shall  be  forfeited  to  the 
lord  of  the  fee  *. 

Idiots  and  persons  of  nonsane  memory,  infants  and  per- 
sons under  duress,  are  not  totally  disablc^l  either  to  convey 

m 

•  Co.  Liu.  S14.  B  Co.  Litt.42. 

<  Shep(Mtrd*8  toucbsloiie,   338,  239.  '*'  Ibid.  S. 

322.  1 1  Mod.  152.  1  P.  Wns.  574.  "^  IbUL  2. 
Stra.  132. 


(4)  After  attainder  the  naan  is  cMiUer  mortuut,  all  feudal  relation  between . 
himself  and  his  lord  b  at  an  end,  and  therefore  there  can  be  no  escheat.' 
Neither,  strictly  speaking  can  there  be  forfeiture,  which  is  a  kind  of  punish- . 
ment,  and  operates  on  the  relation  of  king  and  subject.    Indeed,  by  mere 
forfeiture  in  felony,  the  king's  title  would  only  be  for  a  year  and  day.  Lord 
Coke  expresses  himself  therefore  cautiously,  calling  it  neither  escheat,  nor- 
forfeiture;  he  says, "  the  king  shall  have  it  by  his  prerogative,  and  not  the 
Iprd  of  the  fee;  for  a  man  attainted  hath  no  capacitie  to  purchase  (being  a. 
man  cmUter  mortuut)  but  onely  for  the  lien^t  of  the  king;  no  more  thiia . 
the  alien-n^  hath." 
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or  purchase,  but  std>  modo  6nly.  For  tkeir  conveyances  and 
purchases  are  voidable,  but  not  actually  void.  The  king,  in^ 
deed,,  on  behalf  of  an  idiot,  may  avoid  his  grants  or  other 
acts'^.  But  it  hath  been  said,  that  a  non  compcfs  himselfy 
though  he  be  afterwards  brought  to  a  right  mind,  shall  not 
be  permitted  to  allege  his  own  insanity  in  order  to  avoid  such 
grant :  for  that  no  man  shall  be  allowed  to  stultify  himseU^ 
or  plead  his  own  disability.  The  progress  of  this  notion  is 
somewhat  curious.  <  In  the  time  of  Edwanl  I.,  non  compos 
was  a  su£Scient  plea  to  avoid  a  man's  own  bond^ :  and  there 
is  a  writ  in  the  register  *  for  the  alienor  himself  to  recover 
lands  aliened  by  him  during  his  insanity ;  dum  Juit  non  com^ 
pos  mentis  suacy  ut  didt^  S^c.  But  under  Edwardlll.  a  scruple 
b^an  to  arise,  whether  a  man  should  be  permitted  to  UenUA 
himself,  by  pleading  his  own  insanity  * :  and,  afterwards^ .  a 
defendant  in:  assise  having  pleaded  a  release  by  the  plaintiff 
since  the  last  continuance,  to  which  the  plaintiff  replied  \€re 
ienusj  as  the  manner  then  was,)  that  he  was  out  of  his  mind 
^hen  he  gave  it,  the  court  adjourned  the  assise ;  doubting^ 
whether  as  the  plaintiff  was  sane  both  then  and  at  the  com^ 
meiTcement  of  the  suit,  he  should  be  permitted  to  plead  an 
intermediate  deprivation  of  reason;  and  the  question  was 
asked,  how  he  came  to  remember  the  release,  if  out  of  his 
senses  when  he  gave  it^.  Under  Henry  VI.  this  way  of 
reasoning  (that  a  man  shall  not  be  allowed  to  disable  himself^ 
by  pleading  his  own  incapacity,  because  he  cannot  know  [  2d2  ] 
what  he  did  under  such  a  situation)  was  seriously  adopted 
by  the  judges  in  argument  %  upon  a  question,  whether  the 
heir  was  barred  of  his  right  of  entry  by  the  feofiment  of  his 
insane  ancestor.  And  from  these  loose  authorities,  which  Fitz- 
herbert  diDes  not  scruple  to  reject  as  being  contrary  to  rea- 
son \  the  maxim  that  a  man  shall  not  stultify  himself  hath 
been  handed  down  as  settled  law  * :  though  later  opinions, 
feeling  the  inconvenience  of  the  rule,  have  in  many  points 

"  Co.Iitt,247.  **  35  Am.  pl.10. 

y  BrittOD,  c.  28.  ./W.  66,  «  39  Hen*  VL  49. 

*/o/.    228.       8ee  also  MemorawL  ^  F.N.  B. 203. 

Scacch,  22  Edw.  I.    (prefixed  to  May-  *  Litt.    $  405.        do.   Elis.  898. 

nard'a  y«ar-book,  £dw. ll.yfol.^9.  4  R«p.  123.     Jenk.  40. 
*  5  Edw,  IIL70. 
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endeavoured  to  restrain  it  *.  (5)  And,  clearly,  the  next  heir^ 
or  other  person  interested,  may,  after  the  death  of  the  idiot 
or  rum  compos^  take  advantage  of  his  incapacity  and  aaroid  the 
grant  ^  And  so,  too^  if  he  purchases  under  this  disability, 
and  does  not  afterwards  upon  recovering  his  senses  agree  to 
the  purchase,  his  heir  may  either  waive  or  accept  the  estate 
at  his  option  '•  In  like  manner,  an  in&nt  may  waive  such 
purchase  or  conveyance,  when  he  comes  to  full  age ;  or,  if 
he  does  not  actually  agree  to  it,  hb  heirs  may  waive  it  after 
him  \  Persons,  also,  who  purchase  or  convey  under  duress, 
may  affirm  or  avoid  such  transaction,  whenever  the  duress  is 
ceased  \  For  all  these  are  under  the  protection  of  the  law ; 
which  will  not  suffer  them  to  be  imposed  vpon,  through  the 
imbecility  of  their  present  condition ;  so  diat  their  acts  are 
only  binding,  in  case  they  be  afterwards^  a^gpfeed'to;,  when 
such  imbecility  ceases*  Yet  the  guardians  ^  committees  of 
a  lunatic,  by  the  statute  of  II  Oeo.IIL  c20*  are  empowered 
to  renew  in  his  right,  under  the  directions  of  the  court  of 
chancery,  any  lease  for  lives  or  years,  and  apply  the  profits 
of  such  renewal  for  the  benefit  of  such  lunatic,  his  heirs  or 
executors. 


•  Com.    469.     3   Mod.   310,   311.         «  Co.  LHt.  9. 
1  Equ.  cas.  abr.  S79.  ^  JhitL 

'  PcrUnsy  121.  '3  IiisU4SS.     5  Rep.  1 19. 


(5)  This  doctrine  does  not  seem  to  prevail  in  our  ecdanstical  courts, 
for  in  Turner  v.  Meyers,  I  Haggard's  Rep.  414.  Lord  Stowell  annulled  a 
marriage  by  reason  of  insanity  of  the  husband,  the  husband  himsdf  beii^ 
the  promovcmt  in  the  suit ;  and  his  lordship  says  expressly,  **  It  is,  I  con- 
ceive, perfectly  clear  in  law,  that  a  party  may  come  forward  to  maintain  his 
own  past  incapacity.**  This  case  is  entitied  to  the  more  consideration,  be- 
cause the  suit  had  first  been  instituted  by  Turner's  father,  probably  irith  a 
view  to  this  vary  objection,  and  Lord  Stoweli  then  disttdssed  ic 

And  the  student  will  understand  the  rule  even  in  our  common  law  courts 
to  be  restrained  to  the  party's  specially  pleading  his  own  insanity  on  the 
record,  because  I  inu^gine  it  to  be'quite  clear  that  any  one  may  show  him- 
self in  evidence  to  have  been  in  such  a  state  at  the  time  of  an  act  done^  as 
that  the  act  itself  is  void*  As  if  A,  a  lunatic,  seals  a  bond,and  is  sued  upon 
it,  when  he  recovers  his  intdlea;  he  may  plead  that  it  is  not  his  bond,  mm! 
show  his  incapacity  at  the  time  of  the  sealing  it. 
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• 

The  case  of  a  feme-oOYert  is  somewhat  different*  She 
may  purchase  an  estate  without  the  consent  of  her  husbandf 
and  the^:  conveyance  is  good  during  the  coverture,  till  be 
avoids  it  by  some  act  declaring  bis  dissent  K  And,  though  [  293  3 
he  does  nothing  to  avoid  it,  or  even  if  he  actually  consents, 
the  feme-c6vert  herself  may,  after  the  death  of  her  husband, 
waive  or  disagree  to  the  same:  nay,  even  her  hrirs  may 
waive  it  after  her,  if  she*  dies  before  her  husband,  or  if  ia 
her  widowhood  she  does  nothing  to  express  her  consent  or 
agreement  >•  But  the  coweq^ance  or  other  contract  of  a  feme- 
covert  (except  by  some  matter  of  record)  is  absolutely  void, 
and  not  merely  voidable  m ;  and  therefore  cannot  be  affirmed 
tjft  made  good  by  any  subsequent  agreement* 

Th£  case  of  an  alien  bom  is  also  peculiar.  For  he  may 
purchase  any  thing;  but  after  purchase  he  can  hold  nothing 
except  a  lease  for  years  of  a  house  for  convenience  of  mer- 
chac^ize,  in  case  he  be  an  alien  friend ;  all  other  purchases 
(when  fdund  by  an  inquest  of  office)  being  immediately  for-p 
felted  to  the  king  "•  (6) 

Papists,  lastly,  and  persons  professing  the  popish  religion, 
and  neglecting  to  take  the  oath  prescribed  by  statute  18 

»  Co.Litt.S.  *"  Perkins,  §  154.  1  Sid.  190. 

■  Hid.  "  Co.Litt.9. 


(6)  But  32  H.8.  c.  IS.  makes  void  all  leases  of  dwelting^iouses  or  shops 
to  alien  aitificen  or  handicraftsmen,  and  Imposes  a  penalty  of  iocs,  for  the 
granthig  or  taking  such  lease.  This  statute,  which  is  still  unrepealed,  un- 
doubtedly needs  the  reconsideration  of  the  legislature,  for  even  in  the  case 
of  a  lease  for  the  convenience  of  merchandize.  Lord  Coke  lays  it  down 
that  if  the  merchant  leaves  the  realm,  or 'dies,  in  the  one  case  his  assignees, 
and  in  the  other  his  executors  or  administrators  shall  not  have  the  lease, 
but  it  shall  go  to  the  king ;  for  Uiat  the  sole  ground  of  the  exemption  in 
his  fiivour  was  the  necessity  of  the  habitation  for  the  purpose  of  commerce* 
which  ceasing,  the  exemption  ceases  also.    Co.Lttt.3. 

It  should  be  observed,  that  while  the  occupation  continues,  it  carries 
with  it  all  the  advantages  and  charges  of  an  occupation  by  a  native;  thus 
an  alien  renting  a  dwelling-house  of  the  yearly  value  of  lol^  and  residing 
in  it  for  40  days,  has  been  held  to  gain  a  settlement,  J7.  v.  Etui  Bourne, 
4  East,  103.;  and  if  he  hold  as  'tenant  from  year  to  year,  he  b  liable  ta 
an  action  for  use  and  occupation.    PUki^giony.  Ptach,  8 Show.  135. 

Y  3 
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Geo.  III.  c.  60.  within  the  time  limited  for  that  purpose^  are 
by  statute  II  &  12   W.III.  c4.  disabled  to  purdiase  any 
lands,  rents,  or  hereditaments ;  and  all  estates  made  to  their 
:   use,  or  in  trust  for  them,  are  void^.  (7) 

II*  We  are  next,  but  principally,  to  enquire,  hcnx>  a  man 
may  aliene  or  convey;  which  will  lead  us  to  consider  the 
several  modes  of  conveyance* 

In  consequence  of  the  admission  of  prcq)erty,  or  the  giving 
a  separate  right  by  the  law  of  society  to  those  things  which 
by  the  law  of  nature  were  in  common,  there  were  necessarily 
some  means  to  be  devised,  whereby  that  separate  right  or 
exclusive  property  should  be  originally  acquired :  which,  we 
have  more  than  once  observed,  was  that  of  occupancy  or  first 

r  2g^  -1  possession.  But  this  possession,  when  once  gained,  was  also 
necessarily  to  be  continued ;  or  else,  upon  one  man's  dere-> 
liction  of  the  thing  he  had  sebed,  it  would  again  become 
common,  and  all  those  mischiefs  and  contentions  would  ensue, 
which  property  was  introduced  to  prevent.  For  this  purpose 
therefore  of  continuing  J;he  possession,  the  municipal  law  has 
established  descents  and  alienations :  the  former  to  continue 
the  possession  in  the  heirs  of  the  proprietor,  after  his  involttnn 
tai-y  dereliction  of  it  by  his  death ;  the  latter  to  continue  it  in 
those  persons  to  whom  the  proprietor,  by  his  own  voluntary 
act,  shall  chuse  to  relinquish  it  in  his  lifetime.  A  trans- 
lation, or  transfer,  of  property  being  thus  admitted  by  law,  it 
became  necessary  that  this  transfer  should  be  properly  evi- 
denced :  in  order  to  prevent  disputes,  either  about  the  fact, 
as  whether  there  was  any  transfer  at  all ;  or  concerning  the 
persons,  by  whom  and  to  whom  it  was  transferred ;  or  with 
regard  to  the  subject-matter,  as  what  the  thing  transferred 
consisted  of;  or,  lastly,  with  relation  to  the  mode  and  quality 
of  the  transfer,  as  for  what  period  of  time  (or,  in  other  words 

»  for  what  estate  and  interest)  the  conveyance  was  made.     The 

legal  evidences  of  this  translation  of  property  are  called  the 
common  assurances  of  the  kingdom ;   whereby  every  roan's 

•  1  P.  Wms.  354. 


(7)  Sec  Vol. IV.  p.  58.  D,  6. 
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estate  is  assured  to  him,  and  all  controversies,  doubts,  and 
difficulties  are  either  prevented  or  removed. 

These  common  assurances  are  of  four  kinds:  1.  By 
matter  in  pats,  or  deed ;  i^hich  is  an  Assurance  transacted  be- 
tween two  or  more  private  persons  in  pais^  in  the  country ; 
that  is,  (according  to  the  old  common  law,)  upon  the  very 
spot  to  be  transfen*ed.  2.  By  matter  of  record^  or  an  assur- 
ance transacted  only  in  the  king^s  public  courts  of  record. 
S.  By  special  custom^  obtaining  in  some  particular  places, 
and  relating  only  to  some  particular  species  of  property. 
Which  three  are  such  as  take  effect  during  the  life  of  the 
party  conveying  or  assuring.  4.  The  fourth  takes  no  effect 
till  after  his  death ;  and  that  is  by  devisej  contained  in  his  last 
will  and  testament.     We  shall  treat  of  each  in  it's  order. 
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CHAFER   THE  TWENTIETH. 


OF  ALIENATION  by  DEED. 


TN  treating  of  deeds  I  shall  consider,  first,  their  general 
nature ;  and,  next,  the  several  sorts  or  kinds  of  deeds 
with  their  respective  incidents.  And  in  explaining  the  former, 
I  shall  examine,  first,  what  a  deed  is:  secondly,  it's  requisites; 
and,  thirdly,  how  it  may  be  avoided. 

I.  First,  then,  a  deed  is  a  writing  sealed  and  delivered  by 
the  parties  ••  It  is  sometimes  called  a  charter,  carta,  from 
it's  materials ;  but  most  usually  when  implied  to  the  tnms- 
actbns  of  private  subjects,  it  is  called  a  deed,  in  latin^fiiaum, 
x«t'  f^o;^y,  because  it  is  the  most  solenm  and  authentic  act 
that  a  man  can  possibly  perform,  with  relation  to  the  disposal 
of  his  prc^)erty ;  and  therefore  a  man  shall  always  be  estopped 
by  his  own  deed,  or  not  permitted  to  aver  or  prove  any  thing 
in  contradiction  to  what  he  has  once  so  solemnly  and  delibe- 
rately avowed  ^.  If  a  deed  be  made  by  more  parties  than  one, 
there  ought  to  be  r^ularly  as  many  copies  of  it  as  there  are 
parties,  and  each  should  be  cut  or  indented  (formerly  in  acute 
angles  instar  dentium,  like  the  teeth  of  a  saw,  but  at  present  in 
fL  waving  line)  on  the  top  or  side,  to  tally  or  correspond  with 
the  other:  which  deed,  so  made,  is  called  an  indenture. 
Formerly,  when  deeds  were  more  concise  than  at  present,  it 
was  usual  to  write  both  parts  on  the  same  piece  of  parchment, 
with  some  word  or  letters  of  the  alphabet  written  between 
them;  through  which  the  parchment  was  cut,  either  in  a  straight 
pr  indented  line,  in  such  a  manner  as  to  leave  half  the  word 

'  Co,  Liu.  171.  "  Plow44s< 
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Oil  one  part  and  half  on  the  other.  Deeds  thus  made  were 
denominated  syigrapha  by  the  canonists  ^ ;  and  with  us  cAirO" 
gretphOf  or  hand-writings  ** ;  the  word  cirograpJnm  or  cyro^ 
graphum  being  usually  that  which  is  divided  in  making  the 
indenture :  and  this  custom  is  still  preserved  in  making  out 
the  indentures  of  a  fine,  whereof  hereafter.  But  at  length 
indenting  only  has  come  into  use,  without  cutting  through 
any  letters  at  all ;  and  it  seems  at  present  to  serve  for  little 
other  purpose^  than  to  give  name  to  the  species  of  the  deed. 
When  the  several  parts  oS  an  indenture  are  interchangeably 
^Lecuted  by  the  several  parties,  that  part  or  oo^j  which  is 
executed  by  the  grantor  is  usually  called  the  original^  and  the 
rest  are  counterparts :  though  of  late  it  is  most  frequent  for 
all  the  parties  to  execute  every  part;  which  renders  them  all 
originals.  A  deed  made  by  ope  party  only  is  not  indented 
but  polled  or  shaved  quite  even ;  and  therefore  called  a  deed^ 
poUt  or  a  singly  deed  ^ 

II.  We  are  in  the  next  place  to  consider  the  requisites  of  a 
deed.  The  first  of  which  is,  that  there  be  persons  able  to 
contract  and  be  contracted  with,  for  the  purposes  intended 
by  the  deed :  and  also  a  things  or  subject-matter  to  be  con- 
tracted for :  all  which  must  be  expressed  by  sufficient  names'. 
So  as  in  every  grant  there  must  be  a  grantof,  a  grantee,  and 
a  thing  granted ;  in  every  lease  a  lessor,  a  lessee,  and  a  thing 
demised. 

Secondly,  the  deed  must  be  founded  upon  good  and 
sufficient  consideration.  Not  upon  an  usurious  contract';  nor. 
upon  fraud  or  collusion,  either  to  deceive  purchasors  bond 
fide  \  or  just  and  lawful  creditors  ^;  any  of  which  bad  con- 
siderations will  vacate  the  deed,  and  subject  such  persons,  as 
put  the  same  in  ure,  to  forfeitures,  and  often  to  imprison- 
ment. (1)     A  deed  also^  or  other  grants  made  without  an^y 

<  Lyndew.  /.I.  MO.  c.l.  *  Stat  IS  Anne,  st.S.  c.I6. 

«  Mirror,  c.  2.   $  S7.  ^  Stat.  S7  Elis.  c.4. 

«  iWa.  litt.  §  371,  372.  '  But.  ISElu.  c.5. 
'  Co.  litt.  35. 


(1)  The  deed  will  not  be  void  as  between  the  parties  tbemselvesy  that  i>, 
the  grantor  or  grantee  cannot  vacate  their  owla  act»  but  it  will  be  void  as 

a^inbt 
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consideration  is,  as  it  were,  of  no  effect :  for  it  is  construed 
to  enure,  or  to  be  e£Pectual,  only  to  the  use  of  the  grantor 
himself  *'.  (2)  The  consideration  may  be  either  a  goad  or  a 
[  297  ]  valuable  one.  A  good  consideration  is  such  as  that  of  bloody 
or  of  natural  love  and  affection,  when  a  man  grants  an  estate 
to  a  near  relation ;  being  founded  on  motives  of  generosity, 
prudence,  and  natural  duty ;  a  valuable  consideration  is  such 
as  money,  marriage,  or  the  like,  which  the  law  esteems  an 
equivalent  given  for  the  grant  ^ :  and  is  therefore  founded  in 
motives  of  justice.  Deeds  made  upon  good  consideration 
only,  are  considered  as  merely  voluntary,  and  are  frequently 
set  aside  in  &vour  of  creditors,  and  band  Jute  purcbasors. 

Thirdly;  the  deed  must  be  written^  or  I  presume  printed^ 
for  it  may  be  in  any  character  or  any  language ;  but  it  must 
be  upon  paper  or  parchment  For  if  it  be  written  on  stone, 
board,  linen,  leather,  or  the  like,  it  is  no  deed  '^»     Wood  or 

k  Perk.  §533.  "•  Co.  Litt.229.  F.N.B.  122. 

1  3  Rep.  83. 


agaiiist  boni  fide  purchasors  and  lawful  creditors.  The.  purchasor  here 
intended  must  have  bought  for  a  valuable  consideration^  and  as  against  him 
%  voluntary  grant,'  or  one  made  on  good  considerationyis  held  fraudulent 
merely  because  voluntary,  and  will  be  set  aside  even  though  he  had  notice 
of  its  existence  before  he  paid  hb  purchase  money.  See  the  luminous 
judgment  pronounced  by  Lord  Ellenborough  to  this  effect,  in  the  case  of 
Otity  V.  Manning,  9  East.  p.  59.  in  which  all  the  prior  decisions  were  re- 
viewed, and  those  overturned,  which  had  laid  down,  that  there  must  be  some 
drcumstance  of  actual  fraud  in  the  first  deed,  beyond  the  want  of  valuably 
consideration,  in  order  to  make  it  void. 

(2)  This  sentence  is  not  quite  accurately  worded;  from  the  expression 
**  deed  or  other  grant,"  it  might  be  inferred  that  a  deed  was  a  species  of 
grant,  whereas  a  grant  is  only  one  mode  of  conveyance  by  deed;  next,  it 
is  not  true  that  all  deeds,  or  all  grants  made  without  condderation,  are  of 
no  effect,  for,  ist.  As  to  all  deeds  which  operate  at  common  law,  or  by 
transmutation  of  possession,  I  imagine  that  they  will  be  valid  at  law  to  pass 
the  estates  they  profess  to  pass,  as  against  the  grantor,  though  made  with- 
out any  consideradon ;  and  3dly,  As  to  deeds  which  operate  under  the 
statute  of  uses,  they  create  a  use  which  results  to  the  grantor.  To  all 
appearance,  indeed,  no  change  is  made  in  the  grantor's  title  or  rights  by 
such  a  deed,  yet  that  it  is  without  effect  in  law,  cannot  be  said,  because  it 
works  such  an  alteration  in  the  grantor's  estate,  firom  that  which  he  had 
before,  that  any  devise  of  the  tends  made  before  the  date  of  the  deed  vrill 
take  no  effect,  unless  the  will  be  republished,  that  is  in  fact  new  made» 
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stone  may  be  more  durable, '  and  linen  less  liable  to  rasures ; 
but  writing  on  paper  or  parchment  imites  in  itself,  more 
perfisctly  than  any  odier  way,  both  those  desirable  qualities : 
for  there  is  nothing  else  so  durable^  and  at  the  same  time  so 
little  liable  to  alteration ;  nothing  so  secure  from  alteration, 
that  is  at  the  same  time  so  durable.  It  must  also  have  the 
regular  stamps  imposed  on  it  by  the  several  statutes  for  the 
increase  of  the  public  revenue;  else  it  cannot  be  given  in 
evidence.  Formerly  many  conveyances  were  made  by  parol, 
or  word  of  mouth  only,  without  writing ;  but  this  giving  a 
handle  to  a  variety  of  frauds,  the  statute  29  Car.IL  cS. 
enacts,  that  no  lease  estate  or  interest  in  lands,  tenements,  or 
hereditaments,  made  by  livery  of  sebin,  or  by  parol  only,  (ex- 
cept leases,  not  exceeding  three  years  from  the  making,  and 
whereon  the  reserved  rent  is  at  least  two-thirds  of  the  real 
value,)  shall  be  looked  upon  as  of  greater  force  than  a  lease 
or  estate  at  will ;  nor  shall  any  assignment,  grant,  or  siu:- 
render  of  any  interest  in  any  freehold  hereditaments  be  valid: 
unless  in  both  cases  the  same  be  put  in  writing,  and  signed 
by  the  party  granting,  or  his  agent  lawfully  authorized  in 
writing. 

Fourthly;  the  matter  written  must  be  legally  and  or- 
derh/  set  forth :  that  is,  there  must  be  words  sufficient  to 
specify  the  agreement  and  bind  the  parties;  which  sufficiency 
must  be  \eSt  to  the  courts  of  law  to  determine  \  For  it  is  r  298  1 
not  absolutely  necessary  in  law  to  have  all  the  formal  parts 
that  are  usually  drawn  out  in  deeds,  so  as  there  be  sufficient  - 
words  to  declare  clearly  and  legally  the  party's  meaning. 
,  'But,  as  these  formal  and  orderly  parts  are  calculated  to 
convey  that  meaning  in  the  dearest,  distinctest,  and  most 
effisctual  manner,  and  have  been  well  considered  and  settled 
by  the  wisdom  of  successive  ages,  it  is  prudent  not  to  depart 
from  them  without  good  reason  or  urgent  necessity;  and 
therefore  I  will  here  mention  them  in  their  usual  ^  order. 

1.  The  premises  may  be  used  to  set  forth  thejiumber  and 
names  of  the  parties,  with  their  additions  or  titles.  They 
^Iso  contain  the  recital,  if  any,  of  such  deeds,  agreements,  or 

"  Co.  Litt.  225.  "^  Ibid,  6. 
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mail — •  offset,  as  are  necessary  to  explain  the  reasons  upon 
wkidi  the  present  transaction  is  founded ;  and  herein  also  is 
set  do^rn  the  consideration  upon  which  the  deed  is  made. 
And  then  fi)llows  the  certainty  of  the  grantor,  grantee,  and 
thing  granted  ^ 

2,  S.  Next  come  the  habendum  and  ienen^um^  The 
oflBce  of  the  habendum  is  properly  to  determine  what  estate  or 
interest  is  granted  by  the  deed:  though  this  maybe  per- 
formed, and  sometimes  is  performed,  in  the  premises.  In 
which  case  the  habendum  may  lessen,  enlarge,  explain,  or 
qualify,  but  not  totally  ctmtradict  or  be  repugnant  to  the 
estate  granted  in  the  premises.  As  if  a  grant  be  ^^  to  A  and 
<<  the  heirs  of  his  body,"  in  the  premises,  habendum  ^^  to  him 
*<  and  his  heirs  for  ever,''  or  vice  versa :  here  A  has  an  estate 
tail,  and  a  jfeensimple  expectant  thereon  ^  But,  had  it  been 
in  the  premises  <<  to  him  and  his  heirs,"  habendum  *^  to  him 
^  for  life,"  the  habendum  would  be  utterly -void  * ;  for  an 
estate  of  inheritance  is  vested  in  him  before  the  habendum 
comes,  and  shall  not  afterwards  be  taken  away  or  devested 
by  it  The  tenendum,  <<  and  to  hold,"  is  now  of  very  little 
use,  and  is  only  kept  in  by  custom.  It  was  sometimes  for- 
[  299  ]  merly  used  to  signify  the  tenure  by  which  the  estate  granted 
was  to  be  holden ;  viz.  *^  tenendum  per  servitium  miUtarey  in 
^  burgagio,  in  Ubero  socagiOf  4r."  But  all  these  being  now 
reduced  to  finee  and  common  socage,  the  tenure  is  never  spe- 
cified. Before  the  statute  of  quia  emjOareSf  18  £d.I.,  it  was 
also  sometimes  used  to  denote  the  lord  of  whom  the  land 
jshould  be  holden :  but  that  statute  directing  all  future  pur- 
chasors  to  hold,  not  of  the  immediate  grantor,  but  of  the 
chi^  lord  of  the  fee,  this  use  of  the  tenendum  hath  been  also 
antiquated ;  though  for  a  long  time  after  we  find  it  mentioned 
in  antient  charters,  that  the  tenanents  shall  be  holden  de 
agntalibus  dominis  Jeodi  ^ ;  but  as  this  expressed  nothing 
more  than  the  statute  had  already  provided  for,  it  gradually 
grew  out  of  use. 


'  See  Appendix,  N°IL  $  1:  peg.v.  '  3  Rep. 3d.     8  Rep.  56. 
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4.  Next  fc^kyw  the  teims  of  stipulation,'^  any,  upon 
wbkb  the  grant  is  made:  the  first  of  whUih  is  the  reddendum 
Of  reseryation,  whereby  the  grantor  doth  create  or  reserfe 
some  new  thing  to  himself  out  of  what  he  had  before  granted^ 
as  **  rendering  therefore  yearly  the  sum  of  ten  shillings,  or 
^  a  pepper-€om,  or  two  days'  ploughing  or  the  like*.** 
Undar  the  pure  feodal  system,^  this  render,  redHus,  return  or 
rent,  consisted  in  ehivalry,  principelly  of  mifitary  services ; 
in  villeinage,  of  the  most  slavish  offices;  and  in  socage^  it 
usually  consists  of  moneys  though  it  may  still  consist  of  ser* 
vices,  or  of  any  other  certain  profit^.  To  make  a  reddendum 
good,  if  it  be  of  any  thing  newly  created  by  the  deed,  the 
reservation  must  be  to  the  grantors,  or  some,  or  one  of  them^ 
and  not  to  any  stranger  to  the  deed  \  But  if  it  be  of  antient 
services  or  the  like,^  annexed  to  the  land,  then  the  reservation 
may  be  to  the  lord  of  the  fee  '• 

5.  Another  of  the  terms  upon  which  a  grant  may  be 
made  is  a  condition ;  which  is  a  danse  of  conttiq^encyy  on:  the 
happ^iing  of  which  the  estate  granted  may  be  defeated  ;  as^ 
^  provided  always,  that  if  th^  mortgagor  shall  pay  the  mort* 

^^  gagee  500/.  upon  such  a  day,  the  whole  estate  granted  r  ^qq  -i 
^<  shall  determine ;"  and  the  like  *• 

6.  Next  may  follow  the  clause  of  warranty  s  whereby 
the  grantor  doth,  for  himself  and  his  heirs,  warrant  and  se- 
cure to  the  grantee  the  estate  so  granted  K  By  the  feodal 
constitution^  if  the  vasal's  tide  to  esgoy  the  feud  was  diqmte^ 
he  might  vouch,  or  call  the  lord  or  donor  to  warrant  or 
insure  his  gifl ;  which  if  he  fioled  to  do^  and  the  vasal  was 
evicted,  the  lord  was  bound  to  give  him  another  feud  of  equal 
value  in  reoompence  ^  And  so,  by  our  antient  law,  if  be-  . 
fore  the  statute  of  quia  emptores  a  man  enfeoflRid  another  in 
fee,  by  the  feodal  verb  dedi^  to  hdld  of  himself  and  his  heirs 
by  certain  services;  the  law  annexed  a  warrant  to  this 
grant,  which  bound  the  t&of&x  and  his  heirs,  to  whom  the 


"  Appendix,  N'>I1.  §1.  pag.iu. 
"^  SMpag.41. 
"  Plowd.  189.     S  lUp.  71. 
y  Appendix,  NO  I.  pug.!. 
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services  (which  were  the  consideration  and  equivalent  for  the 
gift)  were  originally,  stipulated  to  be  rendered  ^  Or  if  a 
man  and  his  ancestors  had  immemorially  holden  land  of  an- 
other and  his  ancestors  by  the  service  of  homage,  (which  was 
called  homage  auncestrel)  this  alsd  bound  the  lord  to  warranty^; 
the  homage  being  an  evidence  of  such  a  feodal  grant.  And^ 
upon  a  similar  principle^  in  case,  after  a  partition  t)r  ex- 
change of  lands  of  inheritance,  either  party  or  his  heirs  be 
evicted  of  his  share,  the  other  and  his  heirs  are  bound  to 
warranty  %  because  they  enjoy  the  equivalent  And  so,  even 
at  this  day,  upon  a  gift  in  tail  or  lease  forUfe,  rendering  rent, 
the  donor  or  lessor  and  his  heirs  (to  whom  the  rent  is  pay- 
able) are  bound  to  warrant  the  title  f.  But  in  a  feoffinent 
in  fee,  by  the  verb  dedt,  since  the  statute  of  quia  emptores^  the 
feoffor  only  is  bound  to  the  implied  warranty,  and  not  his 
heirs  ^ :  because  it  is  a  mere  personal  contract  on  the  part  of 
the  feoffor,  the  tenure  (and  of  course  the  antient  services) 
resulting  back  to  the  superior  lord  of  the  fee.  And  in  other 
fixrms  of  alienation,  gradually  introduced  since  that  statute^ 
[  301  ]  DO  warranty  whatsoever  is  implied  ^ ;  they  bearing  no  sort  of 
anal<^  to  the  original  feodal  donation.  And  dierefore  in 
*  y  ■  such  cases  it  became  necessary  to  add  an  express  clause  of 
warranty  to  bind  the  grantor  and  his  heirs ;  which  is  a  kind 
of  covenant  real,  and  can  only  be  created  by  the  verb  war'-- 
rantizo  or  warrarU  K 

These  express  warranties  were  introduced,  even  prior  to 
the  statute  of  quia  emptoresj  in  order  to  evade  the  strictness  of 
die  feodal  doctrine  of  non-alienation  without  the  consent  of 
die  heir.  For,  though  he,  at  the  death  of  his  ancestor,  might 
have  entered  on  any  tenements  that  were  aliened  without  his 
•  concurrence,  yet  if  a  clause  of  warranty  was  added  to  the 
ancestor's  grant,  this  covenant  descending  upon  the  heir  in- 
sured the  grantee;  not  so  much  by  confirming  his  tide,  as  by 
obliging  such  heir  to  yield  him  a  recompence  in  lands  of  equal 
value :  the  law^  in  favour  of  alienations,  supposing  that  no 
ancestor  would  wantonly  disinherit  his  next  of  blood  ^:  and 

«  Co.  Litt.  384.  *  •  €bw  Litt.  384. 

*  Litt.  $143.  h  IHd,  102. 

•  Co.  Litr.  174.  »  Litt.  §733.' 

^  Ibid,  384.  k  Co.  Litt.  373. 
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therefore  presuming  that  he  had  received  a  valuable  consider-' 
ation,  either  in  land,  or  in  money  which  had  purchased  land, 
and  that  this  equivalent  descended  to  the  heir  together  with 
the  ancestor's  warranty.  So  that  when  either  an  ancestor, 
being  the  rightful  tenant  of  the  freehold,  conveyed  the  land 
to  a  stranger  and  his  hell's,  or  released  the  right  in  fee-simple 
to  one  who  was  already  in  possession,  and  superadded  a  war- 
ranty to  his  deed,  it  was  held  that  such  warranty  not  only 
bound  the  warrantor  himself  to  protect  and  assure  the  title  of 
the  warrantee,  but  it  also  bound  his  heir :  and  this,  whether 
that  warranty  was  lineal  or  collateral  to  the  title  of  the  land« 
Lineal  warranty  was,  where  the  heir  derived,  or  might  by 
possibility  have  derived,  his  title  to  the  land  warranted,  either 
from  or  through  the  ancestor  who  made  the  warranty :  as 
where  a  father,  or  an  ellder  son  in  the  life  of  the  father, 
released  to  the  disseisor  of  either  themselves  or  the  grand- 
£ither,  with  warranty,  this  was  lineal  to  the  younger  son  ^ 
Collateral  warranty  was  where  the  heir's  title  to  the  land 
neither  was^  nor  could  have  been  derived  from  the  wan*anting  [  302  ] 
ancestor ;  as  where  a  younger  brother  released  to  his  father's 
disseisor,  with  wa^anty,  this  was  collateral  to  the  elder 
brother"*.  But  where  the  very  conveyance,  to  which  the 
warranty  was  annexed,  immediately  followed  a  disseisin,  or 
operated  itself  as  such,  (as,  where  a  father  tenant  for  years, 
with  remainder  to  his  son  in  fee,  aliened  in  fee*«imple  with 
warranty,)  this,  being  in  its  original  manifestly  founded  6n  the 
tort  or  wrong  of  tlie  warrantor  himself  was  called  a  warranty 
commencing  by  disseisin;  and,  being  too  palpably  injurious 
to  be  supported,  was  not  binding  upon  any  heir  of  such 
tortious  warrantor ".  ,  ; 

In  both  lineal  and  collateral  warranty,  the  obligation  of 
the  heir  (in  case  the  warrantee  was.  evicted,  to  yield  himt 
other  lands  in  their  stead)  was  only  on  condition  that. he  had. 
other  sufficient  lands  by  descent  from  the  warranting  an-^ 
cestor  °.  But  though  without  assets^  he  was  not  bound  to 
insure  the  title  of  another ,  yet  in  case  of  .lineal  warranty, 
whether  assets  descended  or  not,  the  heir  was  perpetually 

•  Litt,  h  709.  70e;  707.     •  "  Litt,  J  698.  702. 

""  Litt.  S  705.  707.  •  Co.  Litt.  102. 
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barred  from  claiming  the  land  himself:  for  if  he  could  suc- 
ceed in  such  claim^  he  would  then  gam  assets  by  descent,  (if 
he  had  them  not  before,)  and  must  fulfil  the  wanranty  of  his 
ancestor :  and  the  same  rule  ^  was  with  less  justice  adopted 
also  in  respect  of  collateral  warranties,  which  likewise  (though 
no  assets  descended)  barred  the  heir  of  the  warrantor  from 
claiming  the  land  by  any  collateral  title ;  upon  the  presump- 
tion of  law  that  he  might  hereafter  have  assets  by  descent 
either  from  or  through  the  same  ancestor.  The  inconve- 
nience of  this  latter  branch  of  the  rule  was  felt  very  early,  when 
tenants  by  the  curtesy  took  upon  them  to  aliene  thdr  lands 
with  warranty :  which  ccdlateral  warranty  of  the  fiEUher  de- 
scending upon  the  son  (who  was  the  heir  tjt  both  his  parents) 
barred  him  from  claiming  his  maternal  inheritance;  to  remedy 
which  the  statute  of  Gloucester,  6  Edw.  I.  c.S.  declared,  that 
such  warranty  should  be  no  bar  to  the  son,  unless  assets 
descended  fiY>m  the  father.  It  was  afterwards  attempted  in 
[  308  ]  50  Edw.  III.  to  make  the  same  provision  universal,  by  enact* 
ing,  that  no  cdUateral  warranty  should  be  a  bar,  unless 
where  li^sets  descended  from  the  same  ancestor  *> ;  but  it  then 
proceeded  not  to  eflfect  However,  by  the  statute  1 1  Hen. 
VII.,  0.20.,  notwithstanding  any  alienation  with  warranty  by 
tenant  in  dower,  the  heir  of  the  husband  is  not  barred,  though 
be  be  also  heir  to  the  wife.  And  by  statute  4  &  5  Ann.  cl6. 
all  warranties  by  any  tenant  for  life  shall  be  void  against 
those  in  remainder  or  reversion ;  and  all  collateral  warranties 
by  any  ancestor  who  has  noestate  c^  inheritance  in  possession, 
shall  be  void  against  his  heir.  By  the  wording  of  which  last 
statute  it  should  seem  that  the  l^slature  meant  to  allow, 
that  the  collateral  warranty  of  tenant  in  tail  in  possession^ 
descending  (though  without  assets)  upon  a  remainder-man 
or  reversioner,  should  still  bar  the  remainder  or  reversion. 
For  though  the  judges,  in  expounding  the  statute  de  donisj 
held  that,  by  analogy  to  the  statute  of  Gloucester,  a  lineal 
warranty  by  the  tenant  in  tail  without  assets  should  not  bar 
the  issue  in  tail,  yet  they  held  such  wamnty  with  assets  to  be 
a  sufficient  bar ' :  which  was  therefore  formerly  mentioned  * 
as  one  of  the  ways  whereby  an  estate-tail  might  be  destroyed; 

P  Lht  %  711,  712.  '  Litt.  (  718.     S  Imt.ddS. 
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k  being  indeed  nothing  more  in  effect  than  exchanging  the 
lands  entailed  for  others  of  equal  value.  They  also  held, 
that  collateral  warranty  was  not  within  the  statute  de  donis; 
as  that  act  was  principaUy  intended  to  prevent  the  tenant  in 
tail  from  disinheriting  his  own  issue :  and  therefore  coUatend 
warranty  (though  without  assets)  was  allowed  to  be,  as  at 
common  law,  a  sufficient  bar  of  the  estate  tail,  and  all  re- 
mainders and  reversions  expectant  thereon  ^.  And  so  it  sdH 
continues  to  be,  notwithstanding  the  statute  of  queen  Anne, 
if  made  by  tenant  in  tail  in  possession :  who  therefore  may 
now,  without  the  forms  of  a  fine  or  recovery,  in  some  cases 
make  a  good  conveyance  in  fee-simple,  by  superadding  a  war- 
ranty to  bis  grant;  which,  if  accompanied  with  assets,  bare 
his  own  issue^  and  without  them  bars  such  of  his  heirs  as 
may  be  in  remainder  or  reversion.  (S)  ' 

7.  After  warranty]  usually  follow  covenants^  or  conven*^  [  S04  ] 
tions,  which  ne  clauses  of  agreement  contained  in  a  deed, 
whereby  either  party  may  stipulate  for  the  truth  of  certain 
fieicts,  or  may  bind  himself  to  perform,,  or  give,  something 
to  the  other.  Thus  the  grantor  may  covenant  that  he  hadi^ 
a  right  to  convey;  or  for  the  grantee's  qdiet  enjoym^it; 
or  tiie  Hke :  the  grantee  may  covenant  to  pay  hi^  rent,  or 
keep  the  premises  in  repair,  Spc,  ^  If  the  covenantor  cove* 
nants  for  himself  and  his  heijrsj  it  is  then  a  covenant  real,  and 
deseends  upon  the  heirs ;  who  are  bound  to  perform  it,  pro-  •  !* 

vided  they  have  assets  by  desc^it,  but  not  otherwise ;  if  he 
covenants  also  for  his  esecuiars  and  admimstrmtars,  his  personcd ' 
assets,  as  well  as  his  real,  are  likewise  pledged  for  the  per- 
formance  of  the  covenant;    which  makes  sqch  covenant  a 
better  security  than  any  warranty.  (4)      It  is  also  in  some 

t  Co.  Litt.  374.     2  Inst.  S35«  "  Appendix,  K°  11.  §  8.  pog.Tiil. 


(3)  Upon  this  intricate  subject,  which  i|^  iH>w  become  more  useful  to  be 
studied  for  the  sake  of  a  full  understanding  of  the  older  law  writers,  than 
for  its  own  practical  use,  I  refer  the  student  to  Mr.  Butler^s  notes  on  the 
chapter  of  Warrantie  in  Co.  Litt,  especially  notes  315.  and  3J8. 

(4)  This  is  not  a  correct  description  of  a  covenant  real,  which  ii  that 
whereby  an  obligation  to  pass  something  real  is  created,  as  lands  or  tene- 
ments, or  the  obligation  of  which  is  so  connected  with*  the  realty,  that  h& 
who  has  die  latter  is  eithcAr  entitled  to  the  benefit  of,  or.  liable  to^^gerform 
tht^otha*.   1St*.N.B.l45.    Shep:  Toatlf;^/v».' f.  1>^1.  "Thfti^wai 
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respects  a  less  security,  and  therefore  more  beneficial  to  the 
grantor;  who  usually  covenants  only  for  the  acts  of  himself 
and  his  ancestors,  whereas  a  general  vxirranti/  extends  to  all 
mankind.  For  which  reasons  the  covenant  has  in  modern 
practice  totally  superseded  the  other. 

8.  Lastly,  comes  the  conclusion^  which  mentbns  the  exe- 
cution and  date  of  the  deed,  or  the  time  of  it's  being  given  or 
executed,  either  expressly,  or  by  reference  to  some  day  and 
year  before  mentioned  •'.  Not  but  a  deed  is  good,  although 
it  mention  no  date :  or  hath  a  felse  date ;  or  even  if  it  hath 
an  impossible  date,  as  the  thirtieth  of  February;  provided  the 
real  day  of  it'a  being**  dated  or  given,  that  is  delivered,  can 
be  proved  \ 

I  PROCEED  flow  to  the  Jlfih  requisite  for  making,  a  good 
deed ;  the  reading  of  it.  This  is  necessary,  wherever  any  of 
the  parties  desire  it;  and,  if  it  be  not  done  on  his  request, 
the  deed  is  void  as  to  him.  If  he  can,  he  should  read  it 
hunself :  if  he  be  blind  or  illiterate,  another  must  read  it  to 
him.  If  it  be  read  falselVf  it  will  be  void ;  at  least  for  so 
much  as  is  misrecited :  unless  it  be  agreed  by  collusion  that 
the  deed  shall  be  read  &lse  on  purpose  to  make  it  void ;  for 
in  such  case  it  shall  bind  the  fraudulent  party  ^s 

[  S05  ]  Sixthly,  it  is  requisite  that  the  party,  whQse  deed  it  is, 
should  seal^  and  now  in  most  cases  I  apprehend  should  sign  it 
also.  The  use  of  seals,  as  a  mark  of  authenticity  to  letters 
and. other  instruments  in  writing,  is  extremely  antient.  We 
read  of  it  among  the.  Jews  and  Persians  in  the  earliest  and 

*  Appendix,  No.  II.  §  2.  pag.xiS.  r  2  liep.  S.  9.     1  i  Rep.  27. 
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ranty  b  a  real  covenant ;  a  covenant  to  levy  a  fine,  &c  The  heirs  of  the 
covenantor,  with  asaets  descended,  may  be  sued  for  the  breach  of  any 
covenant,  whether  real  or  personal,  to  the  performance  of  which  they  are 
expressly  bound.  On  the  other  hand,  executors  and  administrators  are 
bound  by  all  covenant;  of  the  testator  or  intestate,  whether  named  or  notf 
except. the  thin|^  which  was  the  object  of  the  covenant,  relat^  to  the 
realty,  or  was  something  to  be  performed  personally  by  the  coYenantor, 
4^  o^jptfonto  perform  which  of  course  ended,  with  his  life.  Cro.  Elis. 
5|if,    S^  thtffo  lialnlitreB  mbVe  fi|%  c^dei^  Vol  IIL  p.  I5d.  a,  (MQ.  . 
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most  sacred  records  o(  history  *.  And  in  the  book  of  Jere- 
miah there  is  a  very  remarkable  instance/  not  only  of  an 
attestation  by  seal,  but  also  of  the  other  usual  fonnalitiea 
attending  a  Jewish  purchase  '.  In  the  civil  law  also  \  seaU 
were  the  evidence  of  truth  ;  and  were  required,  on  the  part 
of  the  witnesses  at  least,'  at  the  attestation  of  eveiy  testament. 
But  in  the  times  of  our  Saxon  ancestors,  they  were  not  much 
in  use  in  England.  For  though  sir  fxlward  Coke<:  relies  on 
an  instance  of  king  Ixlwin's  making  use  of  a  seal  about  an 
hundred  years  before  the  conquest,  yet  it  does  not  follow  that 
this  was  the  usage  among  the  whole  nation :  and  perhaps  the 
qharter  he  mentions  may  be  of  doubtful  authority,  from  this 
very  circumstance  of  being  sealed ;  since  we  are  assured  hf 
all  our  antient  historians,  that  sealing  was  not  then  in  com- 
mon use.  The  method  of  the  Salmons  was  for.  such  as  could 
write  to  subscribe  their  names,  and,  whether  they  could  write 
or  not,  to  affix,  the  sign  of  the  cross ;:  which  custom  our 
illiterate  vulgar  do,  for  the  most  part,  to  this  day  keep  up  ; 
by  signing  a  cross  for  their  mark,  when  unable  to  write  their 
names.  And  indeed  this  inability  to  write,  apd  therefore 
making  a  cross  in  it's  stead,  is  honestly  avowed  by  Caedwalla,^ 
a  Saxon  king,  at  the  end  of  one  of  his  charters ''.  In  like 
manner,  and  for  the  same  unsurmountable  reason,  the  Nor*^ 
mans,  a  brave  but  illiterate  nation,  at  their  first  settlement  in 
France,  used  the  practice  of  sealing  only,  without  writing  [[  506  ] 
their  names :  which  custom  continued,  when,  learning  made 
it's  way  among  them,,  though  the  reason  for  doing  it  had 
ceased  ;  and  hence  the  chartec  of  Edward  the  confessor  to 
Westminster-abbey,  himself  being  brought  up  in  Normandy, 


*  1  Kiogs,c.  21.    Daniel,  Cv 6.    Ea-  ^  Itut,^.  10.  2 ft  3. 

ther,  c.  8.  *=  I  Inst.  7. 

«  "  And  I  bought  the  field  of  Han^.  ^  *'  Propria  manu  pro  ignoranita  Htw^ 

"  mcel,  my  uncle's  son,  that  was  in  Ana-  "  rarum  sigriutn  tgnctae  cruets  egpresd 

"thoth,  and  weighed  him  tlie  money,  '*  ei /ubterijm.**     Seld.  Jan,  jingL  /.I. 

"  eren  seventeen  shekels  of  silver.   And  §  43.      And  this  (according  to  Fro. 

**  I  subscribed  the  evidence,  and  sealed  copius)  the  emperor  Justin  in.the.caM^ 

•'  it,  and  took  witnesses,  and  weighed  and   Tbeodoric  king  of  the  Goths  in 

«*  him  the  money  in  tlie  balances.     So  Italy,  had  before  aothomed  bjr.tlMir 

«  I  took  the  evidence  of  the  purchase,  example^  oo  account  of  tbeic  tnabiUtj 

«  both  that  which  was  sealed  according  to  wfite*. 
«  to  the  law  and  custom,  and  that  which 

"was  open.**  c.  32.  ,   .  .     •                  .  ■.      -^  •     •     -     •  * 
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was  witnessed  only  by  his  seal,  and  is  generally  thoqght  to  be 
the  oldest  sealed  charter  of  any  authenticity  in  England*'. 
At  the  conquest,  the  Norman  lords  brought  over  into  this 
kingdom  their  own  fashions;,  and  introduced  waxen  seals 
only,  instead  of  the  English  method  of  writing  their  names, 
and  signing  with  the  sign  of  the  cross  ^.  And  in  the  reign  of 
Edward  I.  every  ireeman,  and  even  such  of  the  more  sub- 
'stantial  villeins  as  were  fit  to  be  put  upon  juries,  had  their 
distinct  particular  seals  g.  The  impressions  of  these  seals 
were  sometimes  a  knight  on  horseback,  sometimes  other 
devices :  but  coats  of  arms  were  not  introduced  into  seals, 
nor  indeed  into  any  other  use,  till  about  the  reign  of  Richard 
the  first,  who  brought  them  from  the  croisade  in  the  holy 
land;  where  they  were  first  invented  and  painted  on  the 
shields  of  the  knights,  to  distinguish  the  variet}'  of  persons  of 
every  diristian  nation  who  resorted  thither,  and  who  could 
not,  when  clad  in  complete  steel,  be  otherwise  known  or 
ascertained. 

This  neglect  of  signing,  and  resting  only  upon  the  authen- 
ticity of  seals,  remained  >'ery  long  among  us ;  for  it  was  held 
in  all  our  books  that  sealing  alone  was  sufficient  to  authenti- 
cate a  deed ;  and  so  the  common  form  of  attesting  deeds,  — 
"  sealed  and  delivered,"  continues  to  this  day ;  notwithstand- 
ing the  statute  29  Car.  II.  cS.  before  mentioned,  revives  the 
Saxon  custom,  and  expressly  directs  the  signing,  in  all  grants, 
of  lands,  and  many  other  species  of  deeds :  in  which  there- 
fore signing  seems  to  be  now  as  necessarj-  as  sealing,  though 
it  hath  been  sometimes  held  that  the  one  iilcludes  the  other  \ 

A  SEVENTH  requisite  to  a  good  deed  is,  that  it  be  delivered 
by  the  party  himself  or  his  certain  attorney,  which  therefor 
[  S07  ]  ^  »lso  expressed  in  the  attestation ;  "  sealed  and  delivered:* 
A  deed  takes  effect  only  from  this  tradition  or  delivery;  for  if 
the  date  be  false  or  impossible,  the  delivery  ascertains  the 
time  of  it     And  if  another  person  seals  the  deed,  yet  if  the 

Lamb.  Arekeum.  51.  ««  modumfue  tcribendi  An^Rcwn  rend- 

■    '  **  ^orwimwt  ekhvgraphonem  cpn-  **  tm/."     Itij^ulph. 

*'/wtimiemfnimcrudiusoureiSyaUi»gue  '  BtaL  Zxon,  14£:d.I. 

"  dgnacuKs  meris,  m  An^frman  jo-  *  S  Ltr.  1.     atra.  764. 
**  Idawh  in  eatnm  tmprenam  mmitmi^ 
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party  delivers  it  himself^  he  thereby  adopts  the  sealing  \  and 
by  a  parity  of  reason  the  signing  also,  and  makes  them  both 
hb  own.  A  delivery  may  be  either  absolute,  that  is,  to  the 
party  or  grantee'  himself;  or  to  a  third  person,  to  hold  till 
some  conditions  be  performed  oh  the  part  of  the  grantee :  in 
which  last  case  it  is  not  delivered  as  a  deedy  but  as  an  escrow; 
that  is,  as  a  scrowl  or  writing,  which  is  not  to  take  efiect  as 
a  deed  till  the  conditions  be  performed ;  and  then  it  is  a 
deed  to  all  intents  and  purposes  K  (5) 

The  last  requisite  to  the  validity  of  a  deed  is  the  attestation^ 
or  execution  of  it  in  the  presence  of  witnesses :  though  this  is 
necessary,  rather  for  preserving  the  evidence,  than  for  con- 
stituting the  essence  of  the  de^.  Our  modern  deeds  are  in 
reality  nothing  more  than  an  improvement  or  amplification 
of  the  brevia  testata  mentioned  by  the  feodal  writers  S  which 
were  written  memorandums,  introduced  to  perpetuate  the 
tenor  of  the  conveyance  and  investiture,  when  grants  by  parol 
only  became  the  foundation  of  frequent  dispute  and  uncer* 
tainty.  '  To  this  end  they  registered  in  the  deed  the  persons 
who  attended  as  witnesses,  which  was  formerly  done  without 
their  signing  their  names,  (that  not  being  always  in  their 
power,)  but  they  only  heard  the  deed  read;  and  then  the 
clerk  or  scribe  added  their  names  in  a  sort  of  memorandum ; 
thus :  **  hijs  testibus  Johanne  Moore,  Jacobo  Smith,  et  aUis, 
<^  ad  hanc  rem  convocatisK"  This,  like  all  other  solemn 
transactions,  was  originally  done  only  coram  paribus  %  and 
frequently  when  assembled  in  the  court  baron,  hundred,  or 
county  court ;  which  was  then  expressed  in  the  attestation, 
teste  comitatu  hundredo,  ^c.  ^     Afterwards  the  attestation  of 

t  Perk.  $  130.  '  Co.  Litt  6* 

J  Co.  Litt.S6.  ">  FewL  1.2,  t.  32. 

^  Feud.  1,1.  t. 4.  ■  Spelm.  Gtott.  228.     Madoz,  J*ar. 

mul.     N**  81.  322.  660. 


(5)  In  a  case  which  turned  updh  the  point  whether  an  instrument  was 
delivered  as  an  escrow,  or  a  deed,  Abbott  C.  J.  told  the  jury,  that  *'  to  make 
the  delivery  conditional,  it  was  not  necessary  that  any  express  words  to 
that  effect  should  be  used  at  the  time ;  that  the  conclusion  was  to  be  drawn 
from  all  the  circumstances;  that  it  obviated  all  question  as  to  the  intention 
of  the  party,  if  at  the  time  of  the  delivery  be  expressly  declared  that  he 
delivered  it  as  an  escrow,  but  that  that  was  not  essential  to  make  it  such. 
Murray  v.  Earl  of  Stair,  2  B.  &  C.  88.  ." .  .^  . 
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other  witnesses  was  allowed,  the  trial  in  case  of  a  dispute  being 
still  reserved  to  the  parses ;  with  whom  the  witnesses  (if  more 
than  one)  were  associated  and  joined  in  the  verdict'';  till 
that  also  was  abrogated  by  the  statute  of  York,  12  Edw.II. 
st.l.c.2.  And  in  this  manner,  witli  some  such  clause  of 
hijs  testibuSj  arc  all  old  deeds  and  charters,  particularly  magna 
carta^  witnessed.-  And  in  the  time  of  sir  Ixlward  Coke,  cre- 
ations of  nobility  were  still  witnessed  in  the  same  manner  ^. 
But  in  the  king's  common  charters,  writs,  or  letters  patent, 
the  style  is  now  altered ;  for  at  present  the  king  is  his  own 
witness,  and  attests  his  letters  patent  thus:  ^^  teste  metpsoj 
witness  ourself  at  Westminster,  4^-"  a  form  which  was  intro- 
duced by  Richard  the  first**,  but  not  commonly  used  till 
about  the  beginning  of  the  fifteenth  century ;  nor  the  clause 
of  hijs  testibus  entirely  discontinued  till  the  reign  of  Henry 
the  eighth  ':  which  was  also  the  aera  of  discontinuing  it  in 
the  deeds  of  subjects,  learning  being  then  revived,  and  the 
faculty  of  writing  more  general ;  and  therefore  ever  since  that 
time  the  witnesses  have  usually  subscribed  their  attestations, 
either  at  the  lK>ttom,  or  on  the  back  of  the  deed  *. 

Ill,  We  are  next  to  consider,  how  a  deed  may  be  avoided^ 
or  rendered  of  no  efiect  And  fi*om  what  has  been  before  laid 
down  it  will  follow,  that  if  a  deed  wants  any  of  the  essential 
requisites  before  mentioned;  either,  1.  Proper  parties,  and  a 
proper  subject-matter :  2.  A  good  and  sufficient  consideration : 
S.  Writing  on  paper  or  parchment,  duly  stamped :  ^Suffi" 
cient  and  legal  words,  properly  disj2QSfid  •'  5.  Reading, 
desired,  before  the  execution :  6.  Sealing,  and,  by  the  statute, 
in  most  cases  signing  also  :  or,  7.  Delivery ;  it  is  a  void  deed 
ab  initio.  It  may  also  be  avoided  by  matter  ex  post  facto :  as, 
1.  By  rasure,  interlining,  or  other  alteration  in  any  material 
part:  unless  a  memorandum  be  made  thereof  at  the  time  of 
the  execution  and  attestation  ^  2.  By  breaking  off,  or  de- 
facing the  seal  **.  (6)-    8.  By  delivering  it  up  to  be  cancelled 

*»  Co.  Litt.6.  '  '  2  Inst  78.     See  pag.  378. 

•     P  2  Inst.  77.  '11  Rep.  27. 

"i  Madox  FormuL  V^SIS.  "5  Rep.  23. 
^  nuL  Dissert,  fol.  32. 


(6)  This  must  be  tinderstood  of  an  intentional  breaking  o^  or  deftcfa^ 
by  iome  one  other  than  the  party  liable  on  the  deed.    A  breal^lng  offer 
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that  is,  to  have  lines  drawn  over  it  in  the  form  of  lattice*w6rk 
or  cancelU ;  though  the  phrase  is  now  used  figuratively  for 
any  manner  of  obliteration  or  de&cing  it  4.  By  the  dis« 
agreement  of  such,  whose  concurrence  is  necessary,  in  order 
for  the  deed  to  stand  :  as  the  husband,  where  a  feme-covert 
is  concerned ;  an  infaht,  or  person  under  duress,  when  those 
disabilities  are  removed ;  and  the  like.  5.  By  the  judgment 
or  decree  of  a  court  of  judicature.  This  was  antiently  the 
province  of  the  court  of  star-chamber,  and  now  of  the  cban« 
eery :  when  it  appears  that  the  deed  was  obtained  by  fraud, 
force,  or  other  foul  practice ;  or  is  proved  to  be  an  absolute 
forgery  ".  (7)  In  any  of  these  cases  the  deed  may  be  voided, 
either  in  part  or  totally,  according  as  the  cause  of  avoidance 
is  more  or  less  extensive. 

And,  having  thus  explained  the  general  nature  of  deedsy* 
we  are  next  to  consider  their  several  species,  together  with 
their  respective  incidents.  And  herein  I  shall  only  examine 
the  particulars  of  those,  which,  from  long  practice  and  expe- 
rience of  their  efficacy,  are  generally  used  in  the  alienation  of 
real  estates :  for  it  would  be  tedious,  nay  infinite,  to  descant 
upon  all  the  several  instruments  made  use  of  in  -personal  con- 
cerns, but  which  fall  under  onr  general  definition  of  a  deed ; 
that  is,  a  writing  sealed  and  delivered.  The  former,  being 
principally  such  as  serve  to  convey  the  property  of  lands  and 
tenements  from  man  to  man,  are  commonly  denominated 
conveyances :  which  are  either  conveyances  at  common  laWy  or 
such  as  receive  their  force  and  efficacy  by  vbrtfie  of  the 
stcUtUe  of  uses, 

*  Toth.  numo.  24.     1  Vera. 34 8. 


defacing  by  the  party  bound,  mriU  not  avoid  the  deed  on  the  simplest  prin- 
ciples of  law  and  justice.  Tonchstoney  civ.  i.6. 2.  And  where  it  can  be 
shown  that  the  seal  was  once  a£Gixedy  and  that  the  breaking  it  oif  or  defiio- 
ing  has  been  accidental  and  unintentional,  the  deed  will  still  be  binding. 
Palmer,  40.5.  And  in  no  case  will  the  defacing  of  the  seal  have  a  retro- 
spective effect,  so  as  to  devest  estates  which  had  once  passed  by  the  deed* 
BolUm  v.  Bithop  of  Carlisle,  2  H.  Bl.  263. 

(7")  In  either  of  the  cases  here  supposed,  a  court  of  eomnon  kiw  if 
equally  competent  to  render  the  deed  of  no  effect,  as  a  couprt  cf  equity  y 
upon  the  simple  principle  that  such  a  deed  is  not  •*  the  deed"  of  the  party 
sought  to  be  charged  by  it.  ^ 
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L  Of  conveyances  by  the  common  law,  some  mliy  be  called 
origifudj  t>r  primary  conveyances ;  which  are  those  by  means 
whereof  the  benefit  or  estate  is  created  or  first  arises :  others 
are  derivative^  or  secondary :  whereby  the  benefit  or  estate, 
originally  a-eated,  is  enlarged,  restrained,  transferred,  or  ex- 
tinguished. 

[  SIO  ]'  Original  conveyances  are  the  following;  1.  Feoffment; 
fi.  Gift;  3.  Grrant;  4.  Lease;  5.  Exchange;  6.  Partition: 
derivative  are,  7.  Release ;  8.  Confirmation ;  9.  Surrender ; 
10.  Assignment;  1 1.  Defeazance. 

1.  A  FEOFFMENT,  feqffhmentum^  is  a  substantive  derived 
from  the  verb,  to  enfeo£P,  fecffare  or  infeudare^  to  give  one  a 
feud;  and  therefore  feofiment  is  properly  donatio frudi^.  It 
is  the  most  antient  method  of  conveyance,  the  most  solemn 
and  public,  and  therefore  the  most  easily  remembered  and 
{NToved.  And  it  taiay  properly  be  defined,  the  gift  of  any 
corporeal  hereditament  to  another.  He  that  so  gives,  or 
enfeofis,  is  called  the  feqffbr:  and  the  person  enfeoffed  is 
denominated  X^iefeoffee,  (8) 

This  is  plainly  derived  from,  or  is  indeed  itself  the  very 
mode  o^  the  antient  feodal  donation ;  for  though  it  may  be 
performed  by  the  word,  "  enfeoff''*  or  "  grant,'*  yet  the  aptest 
word  of  feoffment  is,  "  do  or  dedi  V*  And  it  is  still  directed 
and  governed  by  the  same  feodal  rules;  insomuch  that  the 
principal  rule  relating  to  the  extent  and  effect  of  the  feodal 
grant,  "  tenor  est  qui  legem  dat  Jeudo"  is  in  other  words 
become  the  maxim  of  our  law  with  relation  to  feoffments, 
^^  modus  legem  dat  donationi  *,**  And  therefore,  as  in  pure 
feodal  donations  the  lord,  from  whom  tlie  feud  moves,  must 
expressly  limit  and  declare  the  continuance  or  quantity  of 
estate  which  he  means  to  confer,  ^*  ne  quis  plus  donasse  prae- 

'  Co.  Litt.  9.  *  Wright,  21. 

y  lUd.  •  i-g.  108. 

^  (s)  Mr.  Sanders's  description  of  a  feofiinent  at  common  law  is  more  |)er* 
fbct  than  that  given  in  the  text :  he  calls  it  a  conveyance  of  corporeal  he- 
reditaments from  one  person  to  another  by  delivery  of  the  possession,  upoa 
or  within  view  of  the  hereditaments  so  conveyed.  On  Uses  and  Trusts, 
voLii.  p.  1. 
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*^  sumatur  quam  mdonatione  expresserit^ }^  sO|  if  one  grants 
by  feoffment  lands  or  tenements  to  another,  and  limits  ot 
expresses  no  estate,  the  grantee  (due  ceremonies  of  law  being 
performed)  hath  barely  an  estate  for  life  ^.  For  as  the  per^ 
sonal  abilities  of  the  feoffee  were  originally  presumed  to  h? 
the  immediate  or  principal  inducements  to  the  feoffment,  the 
ieofiee's  estate  ought  to  be  confined  to  his  person,  and  subsist 
only  for  his  life;  unless  the  feoffor,  by  express  provision  in  r  31]  ]] 
the  creation  and  constitution  of  the  estate,  hath  given  it  a 
longer  continuance.  These  express  provisions  are  indeed 
generally  made ;  for  this  was  for  ages  the  only  conveyance) 
whereby  our  ancestors  were  wont  to  create  an  estate  in  fee- 
simple  \  by  giving  the  land  to  the  feoffee,  to  hold  to  him  and 
his  heirs  for  ever;  though  it  serves  equally  well  to  convey  any 
other  estate  or  freehold  **. 

But  by  the  mere  words  of  the  deed  the  feoffment  is  by  no 
means  perfected,  there  remains  a  very  material  ceremony  to 
be  performed,  called  livery  of  seisin ;  without  which  the  feoP- 
fee  has  but  a  mere  estate  at  will  ^.  This  livery  of  seisin  is  no 
other  than  the  pure  feodal  investiture,  or  delivery  of  corporal 
possession  of  the  land  or  tenement;  which  was  held  absolutely 
necessary  to  complete  the  donation.  ^'  Nam  feudum  sine  in^ 
vestiiura  nuUo  modo  constitui  potuit^  i^*  and  an  estate  was  then 
only  perfect,  when,  as  the  author  of  Fleta  expresses  it  in  our 
law^  ^^JU  juris  et  seisinae  conjunction.^* 

Investitures,  in  their  original  rise,  were  probably  intended 
to  demonstrate  in  conquered  countries  the  actual  possession 
of  the  lord ;  and  that  he  did  not  grant  a  bare  litigious  right, 
which  the  soldier  was  ill  qualified  to  prosecute,  but  a  peace* 
able  and  firm  possession.  And  at  a  time  when  writing  was 
seldom  practised,  a  mere  oral  gifi,  at  a  distance  from  the  spot 
that  was  given,  was  not  likely  to  be  either  long  or  accurately 
retained  in  the  memory  of  by-standers,  who  were  very  little 
interested  in  the  grant.  Afterwards  they  were  retained  as  a 
public  and  notorious  act,  thiU  the  country  might  take  notice 
of  and  testify  the  transfer  of  the  estate ;   and  that  such,  as 

*>  Co.  Litt.  42.  *  Litt  §  70. 

«  S^  Appendix,  N'  I.  '  Wright,  37. 

«  Co.  Litt  9.  «  I.  S.  C.15.  §5. 
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claimed  title  by  other  rnean^,  might  know  against  whom  to 
bring  their  actions. 

In  all  well-governed  nations  some  notoriety  of  this  kind 
has  been  ever  held  requisite,  in  order  to  acquire  and  ascertain 
318  ]  the  property  of  lands.  In  the  Roman  law  plenum  dominium 
was  not  said  to  subsist,  unless  where  a  man  had  both  the  right 
and  the  corporal  possession ;  which  possession  could  not  be 
acquired  wi^KNit  both  an  actual  intention  to  possess,  and  an 
actual  seisin,  or  entry  into  the  premises,  or  part  of  them,  in 
the  name  of  the  whole  ^.  And  even  in  ecclesiastical  promo- 
tions, where  the  freehold  passes  to  the  person  promoted, 
corporal  possession  is  required  at  this  day,  to  vest  the  pro- 
perly completely  in  the  new  proprietor ;  who,  according  to 
the  distinction  of  the  canonists ',  acquires  the  jus  ad  remy  or 
inchoate  and  imperfect  right,  by  nomination  and  institution  ; 
but  not  the  jus  in  re^  or  complete  and  full  right,  unless  by 
corporal  possession.  Therefore  in  dignities  possession  is 
given  by  instalment ;  in  rectories  and  vicarages  by  induction, 
without  which  no  temporal  rights  accrue  to  the  minister, 
though  every  ecclesiastical  power  is  vested  in  him  by  institu- 
tion. So  also  even  in  descents  of  lands  by  our  law,  which 
are  cast  on  the  heir  by  act  of  the  law  itself,  the  heir  h&s  not 
plenum  dominium^  or  full  and  complete  ownership  till  he  has 
made  an  actual  corporal  entry  into  the  lands :  for  if  he  dies 
before  entry  made,  his  heir  shall  not  be  entitled  to  take  the 
possession,  but  the  heir  of  the  person  who  was  last  actually 
seised  ^.  It  is  not  therefore  only  a  mere  right  to  enter,  but 
the  actual  entry  that  makes  a  man  complete  owner ;  so  as  to 
transmit  the  inheritance  to  his  own  heirs :  nonjusj  sed  seisina^ 
Jhcit  stipitem.  * 

Yet,  the  corporal  tradition  of  lands  being  sometimes  in- 
convenient, a  symbolical  delivery  of  possession  was  in  many 

^  Ham  apiMcimur  pouetmnem  corpore  libei  jxtrtem  ^tajundi  intnrire.    ( Ff.  4 1 . 

ei  animo ;  neque  per  se  corpore,  neque  2,  S.)  And  again  :  tradUwtdbut  domima 

per  te  animo.      Quod  auiem  diiimut  ei  rerum,  non  nudispacHSf  traruferuniur, 

corjHfre  etanimo,  acquirere  nosdebere  pot-  (Co(LS,  3.  20.) 
tesnonenif  non  uiiqne  ita  aecipiendum        *  Decretal, /.  3.  1.4.  c.40< 
ett,  ui  qvijundum  pouidere  veUi,  omnes        ^  See  pag.  5209.  t?27,  228. 
gle^  drcumambulet  f  ted n{fficit  quam-        *  ^Flet.  L6.  c.  2.  §  2. 
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cases  antiently  allowed;  by  txanferring  something  near  at 
hand,  in  the  presence  of  credible  witnesses,  which  by  agree- 
ment should  serve  to  represent  the  very  thing  designed  to  be 
conveyed ;  and  an  occupancy  of  this  sign  or  symbol  was  per- 
mitted as  equivalent  to  occupancy  of  the  land  itself.  Among  [  313 
the  Jews  we  find  the  evidence  of  a  purchase  thus  defined  in 
the  book  of  Ruth  ™ :  "  now  this  was  the  manner  in  former 
^^  time  in  Israel,  concerning  redeeming  and  concerning 
^'  changing,  for  to  confirm  all  things :  a  man  plucked  off  his 
'^  shoe,  and  gave  it  to  his  neighbour ;  and  this  was  a  testimon}^ 
^*  in  Israel."  Among  the  antient  Goths  and  Swedes,  con- 
tracts for  the  sale  of  lands  were  made  in  the  presence  of 
witnesses  who  extended  the  cloak  of  the  buyer,  while  the 
seller  cast  a  clod  of  the  land  into  it,  in  order  to  give  posses- 
sion ;  and  a  staff*  or  wand  was  also  delivered  from  the  vendor 
to  the  vendee,  which  passed  through  the  hands  of  the  witp- 
nesses ".  With  our  Saxon  ancestors  the  delivery  of  a  turf 
was  a  necessary  solemnity,  to  establish  the  conveyance  of 
lands  °.  And,  to  this  day,  the  conveyance  of  our  copyhold 
estates  is  usually  made  from  the  seller  to  the  lord  or  his 
steward  by  delivery  of  a  rod  or  verge,  and  then  from  the  lord 
to  the  purchasor  by  re-delivery  of  the  same,  in  the  presence 
of  a  jury  of  tenants. 

Conveyances  in  writing  were  the  last  and  most  refined 
improvement.  The  mere  delivery  of  possession,  either  actual 
or  symbolical,  depending  on  the  ocular  testimony  and  re- 
membrance of  .the  witnesses,  was  liable  to  be  forgotten  or 
misrepresented,  and  became  frequently  incapable  of  ptoof. 
Besides,  the  new  occasions  and  necessities  introduced  by  the 
advancement  of  commerce,  required  means  to  be  devised  of 
charging  and  encumbering  estates,  and  of  making  them  liable 
to  a  multitude  of  conditions  and  minute  designations  for  the 
^  purposes  of  raising  money,  without  an  absolute  sale  of  the 
land ;  and  sometimes  the  like  proceedings  were  found  useful 
in  order  to  make  a  decent  and  competent  provision  for  the 
numerous  branches  of  a  family,  and  for  other  domestic  views. 
None  of  which  could  be  effected  by  a  mere,  simple,  corporal 

*"  di.  4.  ▼.  7.  ^  Hickes,  Dissert,  Epistolar,  85t 

"  Stiernbook,  dejure  Sueon,  /.S.  c[.4* 
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transfer  of  the  soil  from  one  inan  to  another,  which  was 
principally  calculated  for  conveying  an  absolute  unlimited 
314  ]  dcHninion.  Written  deeds  were  therefore  introduced  in  order 
tx>  specify  and  perpetuate  the  peculiar  purposes  of  the  party 
who  conveyed  (9) ;  yet  still,  for  a  very  long  series  of  years, 
they  were  never  made  use  of,  but  in  company  with  the  more 
antient  and  notorious  method  of  transfer,  by  delivery  of  cor- 
poral possession. 

Livery  of  seisin,  by  the  common  law,  is  necessary  to  be 
made  upon  every  grant  of  an  estate  of  freehold  in  heredita- 
ments corporeal,  whether  of  inheritance  or  for  life  only.  In 
hereditaments  incorpoi-eal  it  is  impossible  to  be  made;  for 
they  are  not  the  object  of  the  senses ;  and  in  leases  for  years, 
or  other  chattel  interests,  it  is  not  necessary.  In  leases  for 
years  indeed  an  actual  entry  is  necessary,  to  vest  the  estate  in 
the  lessee :  for  the  bare  lease  gives  him  only  a  right  to  enter, 
^ich  is  called  his  interest  in  the  term,  or  interesse  termini : 
and,  when  he  enters  in  pursuance  of  that  right,  he  is  then,  and 
not  before,  in  possession  of  his  term,  and  complete  tenant  for 
years  ^.  This  entry  by  the  tenant  himself  serves  the  purpose 
of  notoriety,  as  well  as  livery  of  seisin  from  the  grantor  could 
have  done ;  which  it  would  have  been  improper  to  have  given 
in  this  case,  because  that  solemnity  is  appropriated  to  the 
conveyance  of  a  freehold.  And  this  is  one  reason  why  free- 
holds cannot  be  made  to  commence  injviuro^  because  they 
cannot  (at  the  common  law)  be  made  but  by  livery  of  seisin; 
which  livery,  being  an  actual  manual  tradition  of  the  land, 
must  take  effect  in  praesenti^  or  not  at  all ''.  (10) 

I*  Co.Litt.46.  *i  Seepog.  165. 


(9)  And  by  the  Statute  of  Frauds,  29  C.  2.  c.J.,  fnstruments  in  writing 
are  now  made  necessary  to  the  perfection  of  all  fcoffinents. 

(]  0)  Periiaps  the  reason  is  not  that  of  physical  necessity  stated  in  the  text; 
because  there  seems  no  impossibility  of  suspending  the  operation  of  that 
which,  ader  all,  is  but  a  symbolical  delivery,  for  a  certain  time,  or  on  a  cer- 
tain condition.  But  as  feoffments  with  Uvery  were  clearly  in  use  before 
written  deeds  were  common,  and  as  the  mahi  object  of  the  livery  before 
the  pares  was  certainty,  we  shall  find,  p«riiips,  the  best  reason  for  the  rule 
in  the  niic«rt«unty,  which  would  result  tram  a  contrary  practice.  If  ^Sttt 
livery  made  to  the  fcofibe,  the  freehold  still  remained  in  the  feoifar,  the 

investiture 
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On  the  creation  of  ^freehold  remainder,  at  one  and  tbe 
same  time  with  a  particular  estate  for  years,  we  have  before 
seen,  that  at  the  common  law  livery  must  be  made  to  the 
particular  tenant  ^  But  if  such  a  remainder  be  created  after- 
wards, expectant  on  a  lease  for  years  now  in  being,  the  livery 
must  not  be  made  to  the  lessee  for  years,  for  then  it  operates 
nothing ;  ^^  nam  quod  semel  meum  estj  amplius  meum  esse  non 
** potest*/*  but  it  must  be  made  to  the  remainder-man  him- 
self by  consent  of  the  lessee  for  years ;  for  without  his  cbnsent  [315 
no  livery  of  the  possession  can  be  given  * ;  partly  because  such 
forcible  livery  would  be  an  ejectment  of  the  tenant  from  his 
term,  and  partly  for  the  reasons  before  given "  tbr  introducing 
the  doctrine  of  attornments. 

Livery  of  seisin  is  either  in  deedy  or  in  law.  Livery  in 
deed  is  thus  performed.  The  feoffor,  lessor,  or  his  attorney, 
together  with  the  feoffee,  lessee,  or  his  attorney,  (for  this  may  * 
as  efiectually  be  done  by  deputy  or  attorney,  as  by  the  prin- 
cipals themselves*  in  person  (11),)  come  to  the  land,  or  to  the 
house ;  and  there,  in  the  presence  of  witnesses,  declare  the 
contents  of  the  feoffment  or  lease,  on  which  livery  is  to  be  ' 
made.  And  then  the  feoffor,  if  it  be  of  land,  doth  deliver  to 
the  feofiee,  all  other  persons  being  out  of  the  ground,  a  clod 

*■  pug.  167.  '  Co.  Litt48. 

*  Co.Litt.  49.  *  pag.  S88. 


investiture  would  rather  create,  than  prevent  doubts  as  to  who  was  actual 
tenant.  The  rule,  therefore,  was  so  strictly  adhered  to,  that  if  A  granted 
a  term  for  years  to  B,  with  a  condition  that  he  should  have  the  fee-fiimple, 
if  upon  a  certain  day  he  did  such  a  thing,  and  gave  him  livery  of  seisin ; 
B  was  not  tenant  for  years  with  a  possible  future  fee,  but  h^  was  imme- 
diately tenant  in  fee-simple  conditional ;  the  fireehold  was  in  him  at  onoe, 
and  reverted  to  A  on  non-performance  of  the  condition.    Litt.  sec  550. 

(11}  But  the  attorney,  whether  of  the  ieofibr  or  feoffee,  must  be  autho- 
rised by  deed,  in  order  that  it  may  appear  whether  the  authority  be  duly 
pursued.  2  Roll.  Ab.  8  R.  pi. 4,  5.;  audit  must  be  executed  in  tbe  lifetime 
of  both  feoffor  and  feoffee,  for  if  the  party  who  authorised  the  attorney 
dies,  the  authority  is  at  end  by  that  circumstance ;  and  if  the  other  party 
dies,  an  authority,  if  it  be  to  deliver,  cannot  be  executed  by  a  delivery  to 
his  heir,  aiid  an  authority  to  receive  will,  of  course,  be  nugatory;  for  the 
land  to  be  received  not  having  passed  out  of  Che  feot&r  in  his  Iff^tiifie  ^Ai 
have  descended  to  his  heir,  and  so  the  w^ole  conveyance  will  be  fhistmted, 
Co.  Litt*  52.  b. 
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or  turf,  or  a  twig  or  bough  there  growing,  with  words  to  this 
efiect :  "  I  deliver  these  to  you  in  the  name  of  seisin  of  all  tlie 
'^  lands  and  tenements  contained  in  this  deed."  But  if  it  be  of 
a  house,  the  feoffor  must  take  the  ring  or  latch  of  the  door, 
the  house  being  quite  empty,  and  deliver  it  to  the  feoffee  in 
the  same  form ;  and  then  the  feoffee  must  enter  alone,  and 
shut  to  the  door,  and  then  open  it,  and  let  in  the  others''.  If 
the  conveyance  or  feoffment  be  of  divers  lands,  lying  scattered 
in  one  and  the  same  county,  then  in  the  feoffor's  possession, 
livery  of  seisin  of  any  parcel,  in  the  name  of  the  rest,  sufficeth 
for  all*  (12);  but  if  they  be  in  several  counties,  there  must 
be  as  many  liveries  as  there  are  counties.  For,  if  the  title  to 
these  lands  comes  to  be  disputed,  there  must  be  as  many 
trials  as  there  are  counties,  and  the  jury  of  one  county  are 
no  judges  of  the  notoriety,  of  a  fact  in  another.  Besides 
imtiently  this  seisin  was  obliged  to  be  delivered  coram  paribus 
dt  vicinetOf  before  the  peers  or  freeholders  of  the  neighbour- 
hood, who  attested  such  delivery  in  the  body  or  on  the  back  of 
the  deed ;  according  to  the  rule  of  the  feodal  law^,  pares  debent 
inter  esse  investiturae  Jeudi^  et  fion  alii ;  for  which  this  reason 
[-  316  ]  is  expressly  given;  because  the  peers  or  vasals  of  the  lord, 
being  bound  by  their  oath  of  fealty,  will  take  care  that  no 
fraud  be  committed  to  his  prejudice,  which  strangers  might 
be  apt  to  connive  at«  And  though  afterwards  the  ocular 
attestation  of  the  pares  was  held  unnecessary,  and  livery  might 
be  made  before  any  credible  witnesses,  yet  the  trial,  in  case 
it  was  disputed,  (like  that  of  all  other  attestations  %)  was  still 
reserved  to  the  pares  or  jury  of  the  county  «•  Also,  if  the 
lands  be  out  on  le^e,  though  all  lie  in  the  same  county,  there 
must  be  as  many  liveries  as  there  are  tenants :  because  no 
livery  can  bo  made  in  this  case  but  by  the  consent  of  the  par- 
ticular tenant ;  and  the  consent  of  one  will  not  bind  the  rest  *"• 

.;*  Co.  Litt.48.     West.  Symb.  251.         '  See  pag.307. 
,..  *  Litt.  §  61.  418.  -  Gilb.  10.  35. 

"  ,   ,  '  '  Feud.  1.2.  t.5S.  ^  Dyer,  18. 


(18)  So  in  rectories  and  vicarages,  induction,  which  is  made  usually  by 
living  poflsesrion  of  the  church,  pots  the  parson  into  complete  and  actual 
poMession  of  the  whole  glebe,  and  temporalities;  so  t)iat  be  may  maintdn 
or  ejectment.    Bukoer  v.Bukoeft  2  B.  &  A.  470. 
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And  in  all  these  cases  it  is  prudent,  and  usual^  to  endorse  the 
livery  of  seisin  on  the  back  of  the  deed,  specifying  the  manner, 
place,  and  time  of  making  it ;  together  with  the  names  of  the 
witnesses  \     And  thus  much  for  livery  in  deed. 

Livery  in  law  is  where  the  same  is  not  made  on  the  land, 
but  in  sig/it  of  it  only ;  the  feoffor  saying  to  the  feoffee,  "  I 
**  give  you  yonder  land,  enter  and  take  possession."  Here, 
if  the  feoffee  enters  during  the  life  of  the  feoffor,  it  is  a  good 
livery,  but  not  otherwise ;  unless  he  dares  not  enter,  through 
fear  of  his  life  or  bodily  harm  :  and  then  his  continual  claim, 
made  yearly,  in  due  form  of  law,  as  near  as  possible  to  the 
lands  ^,  will  suffice  without  an  entry  ^  This  livery  in  law 
cannot  however  be  given  or  received  by  attorney,  but  only  by 
the  parties  themselves.' (IS) 

2.  The  conveyance  by  gift^  donatio^  is  properly  applied  to 
the  creation  of  an  estate-tail,  as  feoffment  is  to  that  of  an  estate 
in  fee,  and  lease  to  that  of  an  estate  for  life  or  years.  It 
differs  in  nothing  from  a  feoffment,  but  in  the*  nature  of  the 
estate  passing  by  it :  for  the  operative  Vords  of  conveyance  in 
this  case  are  do  or  dedi  * ;  and  gifts  in  tail  are  equally  imper- 
fect without  livery  of  seisin,  as  feoffments  in  fee-simple^. 

And  this  is  the  only  distinction  that  Littleton  seems  to  take,  [.  817  ] 
when  he  says  \  ^^  it  is  to  be  understood  that  there  is  fisoffor 
*<  and  feoffee,  donor  and  donee,  lessor  and  lessee ;"  viz.  feoffor 
is  applied  to  a  feoffment  in  fee-simple,  donor  to  a  gift  in  tail, 
and  lessor  to  a  lease  for  life,  or  for  years,  or  at  will.  In 
common  acceptation  gifts  are  frequently  confounded  with  the  i 

next  species  of  deeds :  which  are, 

3.  Grants,  concessiones  s  the  regular  method  by  the -com- 
mon law  of  transferring  the  property  of  incorporeal  heredita^ 

<"  See  Appendix,  N^  I.  >  West.  Symbol.  956. 

«•  LitL  §421,  &c.  «»  Litt.  559, 

«  Co.  Litt.  254.  *  §  57. 
^  Ibid,  52. 


(13)  For  the  effect  of  a  feoffment  in  clearing  titles,  and  destroying  con* 
tingent  remainders^  itfe Sanden  on  U^  and  Tnitts,  vol.  ii.p.  1 1.  4th^ed]t. 
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>u«&  tkM^  wliereof  no  livery  can  be  had  K  For 
di  coqx>real  hereditaments,  as  lands  and  houses, 
«iK  siftinib  t»>  libe  M  Uvery :  and  the  others,  as  advowsons,- com- 
i^wuz^  r^nMSy  reversions,  4*^.  to  lie  in  grant  *.  And  the  reason 
Uk^^^flt  by  Bracton":  "  tradition  or  IJvery,  de  re  corporali 
•^  gmffHa  vel  aliena  de  persona  in  personam^  de  manu  propria 
**  vifi  aliena,  sicut  procuratoria,  dum  tamen  de  voluntate  dominr\ 
^  «•  alterius  manum  gratuita  translation  Et  nihil  aliud  est 
**  traditio  in  uno  sensu,  nisi  in  possessionem  inductio  de  re 
•*  corporali ;  ideo  dicitur  quod  res  incorporalis  non  patitur 
•*  traditionem,  sicut  ipsum  jus^  quod  rei  sive  corpori  inhteret, 
**  et  quia  non  possunt  res  incorporates  possideri,  sed  quasL** 
These  therefore  pass  merely  by  the  delivery  of  the  deed* 
And  in  signiories  or  reversions  of  lands,  such  grant,  together 
with  the  attornment  of  the  tenant  (while  attornments  were 
requisite),  were  held  to  be  of  equal  notoriety  with,  and  there- 
fore equivalent  to,  a  feoffment  and  livery  of  lands  in  immediate 
possession.  It  therefore  differs  but  little  from  a  feoffment, 
except  in  it's  subject-matter :  for  the  operative  words  therein 
commonly  used  are  dedi  et  concessit  "  have  given  and  granted." 

4.  A  LEASE  is  properly  a  conveyance  of  any  lands  or  tene- 
ments (usually  in  consideration  of  rent  or  other  annual  re- 

r  '  compence)  made  for  life,  for  years,  or  at  will,  but  always  for 

a  Jess  time  than  the  lessor  hath  in  the  premises ;  for  if  it 
be  for  the  whole  interest,  it  is  more  properly  an  assignment 
than  a  lease.  The  usual  words  of  operation  in  it  are,  *^  de« 
**  mise,  grant,  and  to  farm  let ;  dimisi,  concessit  et  ad^7'mam 

[  318  ]  "  tradidi.'^  iFarm,  or  Jeorme,  is  an  old  Saxon  word,  signify- 
ing provisions  " :  and  it  came  to  be  used  instead  of  rent  or 
render,  because  antiently  the  greater  part  of  rents  were  re- 
served in  provisions ;  in  com,  in  poultry,  and  the  like ;  till 
ijie  use  of  money  became  more  frequent.  So  that  a  former, 
Jlmmrius,  was  one  who  held  his  lands  upon  payment  of  a 
rent  or  Jeorme :  though  at  present,  by  a  gradual  departure 
fix>m  the  original  sense,  the  wordjann  is  brought  to  signify 
the  very  estate  or  lands  so  held  upon  farm  or  rent.  By  this 
conveyance  an  estate  for  life,  for  years,  or  at  will,  may  be 

k  Co.Litt.9.  ">/. 3.  CIS. 

^  JM.  1^.  "  %«lm.  m  at». 
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created,  either  in  corporeal,  or  incorporeal  hereditaments; 
though  livery  of  seisin  is  indeed  incident  and  necessary  to  one 
species  of  leases,  viz.  leases  for  life  of  corporeal  heredita- 
ments ;  but  to  no  other^ 

Whatever  restriction,  by  the  severity  of  the  feodal  law, 
might  in  times  of  very  high  antiquity  be  observed  with  re- 
gard to  leases ;  yet  by  the  common  law,  as  it  has  stood  for 
many  centuries,  all  persons  seised  of  any  estate  might  let 
leases  to  endure  so  long  as  their  own  interest  lasted,  but  no 
longer.  Therefore  tenant  in  fee-simple  might  let  leases  of 
any  durt^tiou,  for  he  hath  the  whole  interest ;  but  tenant  in 
tail,  or  tenant  for  life,  could  make  no  leases  which  should 
bind  the  issue  in  tail  or  reversioner:  nor  could  a  husband 
seised  Jw'€  Miporisf  make  a  firm  or  valid  lease  for  any  longer 
term  than  the  joint  lives  of  himself  and  his  wife,  for  then  his 
interest  expired.  Yet  some  tenants  for  life,  where  the  fee- 
simple  was  in  abeyance,  might  (with  the  concurrence  of 
such  as  had  the  guardianship  of  the  fee)  make  leases  of  equal 
duration  with  those  granted  by  tenants  in  fee-simple,  such  as  . 
parsons  and  vicars  with  consent  of  the  patron  and  ordinary^. 
So  also  bishops,  and  deans,  and  such  other  sole  ecclesiastical 
corporations  as  are  seised  of  the  fee-simple  of  lands  in  their 
corporate  right,  might,  with  the  concurrence  and  confirmation 
of  such  persons  as  the  law  requires,  have  made  leases  for 
years,  or  for  life,  estates  in  tail  or  in  fee,  without  any  limit- 
ation ^r  controul.  And  corporations  aggregate  might  have  [  S19  ] 
made  what  estates  they  pleased,  without  the  confirmation  of 
any  other  person  whatsoever.  Whereas  now,  by  several 
statutes,  this  power,  where  it  was  unreasonable,  and  n)ight  be 
made  an  ill  use  of,  is  restrained ;  and,  where  in  the  other 
cases  the  restraint  by  the  common  law  seemed  too  hard,  it  is 
in  some  measure  removed.  The  former  statutes  are  call^ 
the  testraining^  the  latter  the  enabling  statute.  We  will  take 
a  view  of  them  all,  in  order  of  time. 

And,  firsU  ^^  enabling  statute,  32  Hen.  VIII.  c. 28„  em- 
powers three  manner  of  persons  to  make  leases,  to  endure 
for  three  lives  or  onerand-twenty  years ;  which  could  ndt  do 

•  Co.  Litt.  44b 
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so  before.  As  first,  tenant  in  tail  may  by  siich  leases  bind 
his  issue  in  tail,  but  not  those  m  remainder  or  reversion. 
Secondly,  a  husband  seised  in  right  of  his  wife,  in  fee-simple 
or  fee-tailf  provided  the  wife  joins  in  such  lease,  may  bind 
her  and  her  heirs  thereby.  Lastly,  all  persons  seised  of  an 
estate  of  fee-simple  in  right  of  their  churches,  which  extends 
not  to  parsons  and  vicars,  may  (without  the  concurrence  of 
any  other  person)  bind  their  successors.  But  then  there 
must  many  requisites  be  observed,  which  the  statute  specifies, 
otherwise  such  leases  are  not  binding  K  1.  The  lease  must 
be  by  indenture ;  and  not  by  deed  poll,  or  by  parol.  2.  It 
must  begin  from  the  making,  or  day  of  the  making,  and  not 
at  any  greater  distance  of  time,  3.  If  there  be  any  old  lease 
in  being,  it  must  be  first  absolutely  surrendered,  or  be  within 
a  year  of  expiring.  4.  It  must  be  either  for  twenty-one  years, 
or  three  lives,  and  not  jCbr  both.  5.  It  must  not  exceed  the 
term  of  three  lives,  or  twenty-one  years,  but  may  be  for  a 
shorter  term.  6.  It  must  be  of  corporeal  hereditaments,  and 
not  of  such  things  as  lie  merely  in  grant ;  for  no  rent  can  be 
reserved  thereout  by  tlie  common  law,  as  the  lessor  cannot 
resort  to  them  to  distrein  \  7.  It  must  be  of  lands  and 
C  320  3  tenementsmostcommonlyletten  for  twenty  years  past;  so  that 
if  they  have  been  let  for  above  half  the  time  (or  eleven  years 
out  of  the  twenty)  either  for  life,  for  yeat*s,  at  will,  or  by 
copy  of  court  roll,  it  is  sufficient.  8.  The  most  usual  and 
customary  feorm  or  rent,  for  twenty  years  past,  must  be 
reserved  yearly  on  such  lease.  9.  Such  leases  must  not  be 
made  without  impeachment  of  waste.  These  are  the  guards, 
imposed  by  the  statute  (which  was  avowedly  made  for  the 
security  of  farmers  and  die  consequent  improvement  of  tillage) 
to  prevent  unreasonable  abuses,  in  prgudice  of  the  issue,  the 
wife,  or  the  successor,  of  the  reasonable  indulgence  here 
given. 

Next  follows,  in  order  of  time,  the  disabling  or  restrain- 
ing statute,   1  Eliz.  c.l9.,  (made  entirely  for  the  benefit  of 

'  Co.  Litt.  44.  cd  or  eleemosyowy  coijiormtioo,  and  the 

-    4  But  now  by  the  lUtdte  5  Geo.  III.  successor  shall  be  entitled  to  recover  the 

c.  17.  a  leas*  of  tithes  or  other  incorpo-  rent  by  an  action  of  debt ;  which  (in 

real  hereditaments,  alone,  may  be  grant-  case  of  a  freehold  lease)  he  could  not 

fd  by  any  bishop  or  any  such  ecclesiasti-  htf*  brought  at  the  common  law. 
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the  successor,)  which  enacts,  that  all  grants  by  archbishops 
and  bishops,  (which  include  even  those  confirmed  by  the 
dean  and  chapter;  the  which,  however  long  or  unreason- 
able^ were  good  at  common  law,)  other  than  for  the  term  of 
one-and-twenty  years  or  three  lives  from  [such  time  as  any 
«>uch  lease,  grant,  or  assurance  shall  b^in]  or  without  re- 
serving the  usual  rent,  shall  be  void.  Concurrent  leases,  if 
confirmed  by  the  dean  and  chapter,  are  held  to  be  within 
the  exception  of  this  statute,  and  therefore  valid ;  provided 
they  do  not  exceed  (together  with  the  lease  in  being)  the 
term   permitted   by  the   act  ^  (13)      But  by  a   saving  ex- 

'  Co.  Utt.  45. 


(15)  The  principle  of  concurrent  leases  is  well  explained  in  the  admir- 
able article  on  leases  in  Bacon's  Abr.  E.  Rule  5.— Suppose  the  bishop  alone 
under  the  39  H.  8.  to  have  made  a  lease  for  twenty-one  years,  and  to  be 
desirous  of  making  a  fresh  lease  for  years,  at  any  period  before  the  expir- 
ation of  the  lease  exceeding  a  year.  The  enabling  statute  will  not  in  such 
case  apply;  but  as  that  takes  from  him  no  powers  which  he  had  at  common 
law,  he  might  still,  with  the  confirmation  of  the  dean  and  chapter,  make  a 
lease  in  revernon  for  any  period  of  time,  but  for  the  statute  of  Elizabeth. 
That,  however,  imposes  upon  all  his  leases,  whether  made  under  the  sta- 
tute of  Henry  or  at  common  law,  this  restraint,  that  they  must  not  exceed 
three  Hves,  or  twenty-one  years  from  the  time  at  which  they  shall  begin. 
Ho  must,  therefore,  observe  this  restriction,  and  if  he  does  so,  (the  lease 
being  confirmed  by  the  dean  and  chapter,  as  being  a  lease  at  common  law,) 
the  grant  is  valid ;  for  as  it  has  only  twenty-one  years  to  run  in  the  whole, 
it  is  quite  immaterial  to  the  successor,  for  how  much  of  that  time  tike  old 
lease  is  also  in  being — both  are  consuming  at  the  same  time,  and  the  second 
lease  has  only  an  existence  as  against  him  from  the  expiration  of  the  first  ;i 
at  no  period  is  there  an  interest  of  more  than  twcnty-onc  years  in  lease. 

But  though  there  may  be  thus  two  leases  for  years  in  existence  at  once, 
yet  there  cannot  be  two  leases  for  lives,  or  a  lease  for  lives  and  a  lease  for 
years  running  together.  ^The  reasons  assigned  for  this  are  not  so  simple, 
or  satisfactory.  1st,  It  is  said  that  the  statute  of  Elizabeth  avoids  all  leases 
**  other  than  for  the  term  of  twenty-one  years  or  three  lives;"  that  this  is  in 
the  disjunctive,  and  that  the  s^tute  never  meant  that  both  kinds  of  leases 
should  be  in  being  against  the  successor  at  the  same  time,  sd.  If  the  lease 
for  lives  in  reversion  on  the  lease  fdr  years  were  allowed,  the  lessees  under 
it,  having  the  reversion,  would  be  entitled  to  the  rent  reserved  on  the  first 
lease,  and  yet  there  would  be  ho  adequate  remedy  for  the  bishop's  suc- 
cessor to  recover  the  rent  reserved  on  the  second ;  di^trein  he  could  not, 
for  the  first  lessees  are  in  possession,  and  their  possession  is  a  pledge  only 
for  the  first  rent;  he  could  bring  no  assise,  because  l^e  has  never  had* seisin 
of  the  rent ;  nor  an  action  of  debt,  because  the  lease  was  fireehoM,  (^is 

A  A  2  last 
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^  ^^^^..p    .  HiK.  did  not  extend  to  grants 

^^^;.  tfl^'-    .  .^.  ,    Mv  cnwrn;  by  which. means  queen 
"^  *^  ^= —  possessions  to  be  made  over  to 


rfrr-'^-^'  '^^^j^  r^   lifter  fiw  her  own  use  or  with  intent 
^'l^ ,  ^  Nf**  ^  ^^  favourites,  whom  she  thus 
jMkM>  wr  csqiense  to  herselfl    To  prevent  which  * 
•^  jHT  itatate  1  Jac.  I.  c  S.  extends  the  prohibition 
^eifeses  made  to  the  king,  as  well  as  to  any  of  his 


►>•  . 
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comes  the  statute  ISfHiz.  c.20.  explained  and  en- 

<«v;»i  by  the  statutes   14  Eliz.  all.   &  14.,  ISEliz.  ell., 

'iAd  43  Eliz.  C.9.,  which  extend  the  restrictions  laid  by  the 

:to(*mentioned  statute  on  bishops,  to  certain  other  inferior 

cuqporations,   both   sole  and  aggregate.      From   laying  all 

wUch  together  we  may  collect,  that  all  colleges,  cathedrals, 

and  other  ecclesiastical  or  eleemosynary  corporations,   and 

all  parsons  and  vicars,  are  restrained  from  making  any  leases 

of  their  lands,  unless  under  the  following  regulations:     1. 

Hiey  must  not  exceed  twenty-one  years,  or  three  lives,  from 

the  making.      2.  The  accustomed  rent,  or  more,  must  be 

•  11  Rep.  71. 


last  reason  ceases  to  be  of  any  weight  since  the  statutes  8  Ann.  c.  14.  s.4. 
and  5G.5.  C.17.),  and  though  upon  the  expiration  of  the  lease  for  years, 
the  whole  rent  then  in  arrear  on  the  lease  for  lives  might  be  distreined  for, 
3'et  the  first  lease  might  outlast  the  second,  and  then  the  successor  would 
hare  nothing.  5d,  If  the  first  lease  be  for  lives,  and  the  second  for  years, 
though  an  action  of  debt  would  lie  for  the  rent  of  the  second,  during  the 
contiminnce  of  the  first,  yet  no  distress  could  be  taken,  and  supposing  the 
lessee  for  years  to  be  insolvent,  and  his  lease  to  expire  before  that  of  the 
lease  for  lives,  the  bishop  would  have  no  efficient  remedy. 

I  have  thus  stated  the  ai^guments  for  one  kind  of  concurrent  leases,  and 
against  the  other,  but  perhaps  the  reader  will  agree  that  both  kinds  are  in 
evasion  of  the  statute,  and  that  much  of  the  reasoning  against  the  latter 
will  apply  with  equal  force  against  the  former. .  All  that  is  drawn  from 
the  words,  or  the  intent  of  the  statute,  clearly  will ;  and  if  the  first  lessee 
for  years  attocned  to  the  second,  the  second  would  thereby  become  a  re- 
versioner, and  as  such  entitled  to  the  rent  of  the  first,  and  to  distrein  for  it, 
while  the  bishop  would  lose  his  present  right  of  distress,  and  have  to  rdy 
only  on  his  action  of  debt  or  covenant  so  long  as  the  first  lease  endured. 
And  as  attonunent  is  now  made  unnecessaiy  in  all  casea^  this  inconvenience 
iqppestfi  to  haviB  bfeSdbme  inevitable. 
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yearly  reserved  thereon^  S.  Houses  in  corporations,  or 
market  towns,  may  be  let  for  forty  years,  provided  they  be 
not  the  mansion-houses  of  the  lessors,  nor  have  above  ten 
acres  of  ground  belonging  to  them ;  and  provided  the  lessee 
be  bound  to  keep  them  in  repair ;  and  they  may  also  be 
aliened  in  fee-simple  for  lands  of  equal  value  in  recompence. 
4.  Where  there  is  an  old  lease  in  beings  no  concurrent  lease 
shall  be  made,  unless  where  the  old  one  will  expire  within 
three  years.  5.  No  lease  (by  the  equity  of  the  statute)  shall 
•be  made  without  impeachment  of  waste  *•  6.  All  bonds  and 
covenants  tending  to  frustrate  the  provisions  of  the  statutes  of 
13  &  18  Eliz.  shall  be  void. 

t]!oNC£RNiNG  these  restrictive  statutes  there  are  two  ob- 
servations to  be  made ;  first,  that  they  do  not  by  any  con- 
struction enable  any  persons  to  make  such  leases  as  they 
were  by  common  law  disabled  to  make.  Therefore  a  parson, 
or  vicar,  though  he  is  restrained  from  making  longer  leases 
than  for  twenty-one  years  or  three  lives,  even  with  the  consent 
of  patron  and  ordinary,  yet  is  not  enabled  to  make  any  lease 
at  all,  so  as  to  bind  his  successor  without  obtaining  such  con- 
sent". Secondly,  that  though  leases  contrary  to  these  acts  are 
declared  void,  yet  they  are  good  against  the  lessor  during  his 
life,  if  he  be  a  sole  corporation ;  and  are  also  good  against 
an  aggregate  coiporation  so  long  as  the  head  of  it  lives,  who 
is  presumed  to  be  the  most  concerned  in  interest.  For  the 
act  was  intended  for  the  benefit  of  the  successor  only;  and  no 
man  shall  make  an  advantage  of  his  own  wrong  ^.  (14) 

«  Co.Litt.  45.  "^  Ca  Litt.45. 

«  /6W.44. 


(14)  Although  these  statutes  do  not  in  terms  specify  that  the  premises 
demised  must  have  been  commonly  letten,  yet  Lord  Coke  lays  it  down  as 
a  general  rule,  that  in  leases  under  the  exceptions  of  the  restraining  sta* 
tutes,  the  conditions  of  the  enabling  statute  must  be  complied  with ;  and 
in  this  particular  instance,  as  the  l^Eliz.  requires  that  the  acnutamed  rent 
or  more  should  be  reserved,  the  conclusion  is  obvious,  that  the  premises 
must  have  been  commonly  in  lease  before.  See  Doe  V.  liord  Yarborougk^ 
1  Bitig.  Rep.  24.  But  the  57  G.  5.  c.  99.  by  s.32.,  avoids  all  contracts  for 
the  letting,  for  any  period,  of  the  house  of  residence  on  any  benefice,  or  the 
buildings,  gardens,  &c.  necessary  for  the  convenient  occupation  of  the  saaie, 
to  which  any  s^nritual  person  shall  be  ordered  by  hb  Msbop  to  proceed, 

A  A  8  tad 
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There  is  yet  another  restriction  with  r^ard  to  college 
leases,  by  statute  18  Eliz.  c.6.  which  directs,  that  one^ird 
of  the  old  rent,  then  paid,  should  for  the  future  be  reserved 
in  wheat  or  malt,  reserving  a  quarter  of  wheat  for  each  65.  Sd^ 
or  a  quarter  of  malt  for  every  5s, ;  or  that  the  lessees  should 
pay  for  the  same  according  to  the  price  that  wheat  and  malt 
should  be  sold  for,  in  the  market  next  adjoining  to  the  re- 
spective colleges  on  the  market  day  before  the  rent  becomes 
due.  This  is  said  *  to  have  been  an  invention  of  lord  trea- 
surer Burleigh,  and  Sir  Thomas  Smith,  then  principal  secre- 
tary of  State ;  who  observing  how  greatly  the  value  of  money 
had  sunk,  and  the  price  of  all  provisions  risen,  by  the  quantity 
of  bullion  imported  from  the  new-found  Indies,  (which  effects 
wiu%  likely  to  increase  to  a  greater  d^ree,)  devised  this 
method  for  upholding  the  revenues  of  coU^es.  Their  fore- 
sight and  penetration  has  in  this  respect  been  very  apparent : 
for,  though  the  rent  so  reserved  in  corn  was  at  first  but  one- 
third  of  the  whole  rent,  or  half  what  was  still  reserved  in 
n^^ney,  yet  now  the  proportion  is  nearly  inverted :  and  the 
money  arising  from  com  rents  is,  communibus  annisj  almost 
double  to  the  rents  reserved  in  money. 

The  leases  of  beneficed  clergymen  are  farther  restrained, 
in  case  of  their  non-residence,  by  statutes  13  Eliz.  c.20., 
14  Eliz.  ell.,  18  Eliz.  ell.,  and  48  Eliz.  c.9.,  which  direct,* 
that  if  any  beneficed  clergyman  be  absent  from  his  cure 
above  fourscore  daysjn  any  one  year,  he  shall  not  only  forfeit 
one  year's  profit  of  his  benefice,  to  be  distributed  amongst 
the  poor  of  the  parish ;  but  that  all  leases  made  by  him,  of 
the  profits  of  such  benefice,  and  all  covenants  and  agreements 
of  like  nature,  shall  cease  and  be  void :  except  in  the  case 
of  licensed  pluralists,  who  are  allowed  to  demise  the  living, 
on  which  they  are  non-resident,  to  their  curates  only :  pro- 
vided such  curates  do  not  absent  themselves  above  forty  days 

'  Strype'i  Annals  of  Elis. 


and  reside  in,  or  which  the  bishop  sball  have  assigned  as  a  residenoe  for 
the  curate.  The  same  tecUon  provides  for  a  summary  ejectment  of  the 
tenant  who  continues  to  hold  over  after  notice,  and  imposes  a  penalty  of  40i. 
a  d^y  for  such  holding  over; 
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in  any  one  year.     And  thus  much  for  leases,  with  their  several 
enlargements  and  res^ictions  ^.  (15) 

5.  An  exchange  is  a  mutual  grant  of  equal  interests,  the 
one  in  consideration  of  the  other.  The  word  "  exchange," 
is  so  individually  requisite  and  appropriated  by  law  to  this 
case,  that  it  cannot  be  supplied  by  any  other  word,  or  ex- 
pressed by  any  circumlocution*.  The  estates  exchanged 
.  must  be  eq\ial  in  quantity  «;  not  of  xxxlue,  for  that  is  imma* 
terial^  but  of  interest ;  as  fee-simple  for  fee  simple,  a  lease 
for  twenty  years  for  a  lease  for  twenty  years,  and  the  like» 
And  the  exchange  may  be  of  things  that  lie  either  in  grant  or 
in  livery  b.  But  no  livery  of  seisin  even  in  exchanges^  of 
freehold,  is  necessary  to  perfect  the  conveyance  ^ :  for  each 
party  stands  in  the  place  of  the  other,  and  occupies  his  tif^Kt^ 
and  each  of  them  hath  already  had  corporal  possession  of  hi» 
own  land.  (16)  But  entry  must  be  made  on  both  sides :  for^ 
if  either  party  die  before  entry,  the  exchange  is  void^  for  want 
of  sufficient  notoriety  \  And  so  also,  if  two  parsons  by 
consent  of  patron  and  ordinary,  exchange  their  preferments ; 
and  the  one  is  presented,  instituted,  and  inducted,  and  the 
other  is  presented,  and  instituted,  but  dies  before  induction  ; 
the  former  shall  not  keep  his  new  benefice,  because  the  ex^ 
change  was  not  completed,  and  therefore  he  shall  return  back 
to  his  own  ^.     For  if,  after  an  exchange  of  lairds  or  other 

y  For  the  other  leaming  relating  to  '  Co.  Litt.  50,  51. 

leases,  which  is  very  curious  and  diffu-  *  Utt  §  64,  65. 

sive^  I  must  refer  the  student  to  S  Bac.  .      **  Co.  Litt.  5a 

Abridg.  295.  (title,  leases  attd  terms/or  ^  Litt.  §  62.      . 

yearSf)  where  the  subject  is  treated  in  a  ^  Co.  Litt.  50. 

perspicuous  and  masterly  manner ;  be-  *  Perk.  $  288. 
ing  supposed  to  be  extracted  from  a 
manuscript  of  sir  Ocofirey  Gilbert. 


(15)  These  statutes,  so  far  as  they  relate  to  this  subject,  are  repealed  by 
the  statute  of  G.  3.  last  mentioned. 

(16)  Thou^  no  livery  of  seisin  was  necessary,  yet  if  the  hindfl  exchangee^ 
were  in  different  counties,  a  deed  was  necessary  for  the  conveyance,  as  o# 
course  it  was  always  where  the  things  exchanged  lay  in  gntai  only.  But 
now  by  the  statute  of  Frauds,  an  instrument  in  writing  will  benecettaiy. 

From  the  words  of  the  text  it  might  be  supposed,  that  a  lea^  of  twenty 
years  could  only  be  exchanged  for  a  lease  of  precisely  the  samie' duration  f 
but  as  the  quantity  of  interest  is  the  same  in  all  terms  for  years,  whatever* 
be  the  number,  that  circumstance  is  quke  immaterial. 

A  A    4 
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hereditaments,  either  party  be  evicted  of  those  which  were 
taken  by  him  in  exchange,  through  defect  of  the  other's  title ; 
he  shall  return  back  to  the  possession  of  his  own,  by  virtue  of 
the  implied  warranty  contained  in  all  exchanges  ^ 

6.  A  PARTITION  is  when  two  or  more  joint-tenants,  co- 
parceners, or  tenants  in  common,  agree  to  divide  the  lands 

[  324  ]  so  held  among  them  in  severalty,  each  taking  a  distinct  part. 
Here,  as  in  some  instances  there  is  a  unity  of  interest  and  in 
all  a  unity  of  possession,  it  is  necessary  that  they  all  mutually 
convey  and  assure  to  each  other  the  several  estates  which 
they  are  to  take  and  enjoy  separately.  By  the  common  law, 
coparceners,  b^ing  compellable  to  make  partition,  might  have 
made  it  by  parol  only;  but  joint-tenants  and  tenants  in 
common  must  have  done  it  by  deed :  and  in  both  cases  the 
conveyance  must  have  been  perfected  by  livery  of  seisin  b.(  17) 
And  the  statutes. of  31  Hen.  VIII.  c.l.  and  32Hen.VIIL 
c32.  made  no  alteration  in  this  point.  But  the  statute  of 
frauds,  29  Car.  II.  c.  3.  hath  now  abolished  this  distinction, 
and  made  a  deed  in  all  cases  necessary.  (18) 

These  are  the  several  species  of  primary  or  original  con- 
veyances. Those  which  remain  are  of  the  secondary  or  de- 
rivative  sort :  which  presuppose  some  other  conveyance  pre- 
cedent, and  only  serve  to  enlarge,  confirm,  alter,  restrain, 
restore,  or  transfer  the  interest  granted  by  suck  original  con- 
veyance.    As, 

7.  Releases  ;  which  are  a  discharge  or  conveyance  of  a 
man's  right  in  lands  or  tenements,  to  another  that  hath  some 

^  pag.  SCO.  B  Lift.  $  250.     Ca*  Litt.  169i 


(17)  In  the  case  of  joint-tenants,  it  is  obvious  that  livery  of  seisifl  cannot 
be  necessary,  and  that  if  made,  it  would  operate  nothing)  for  each  ''joint- 
lenant  is  already  seised  of  the  whole^:  and  therefore  Lord  Coke  says,  joyn- 
tenants  may  release,  but  not  infeoffe,  because  the  freehold  is  joynlt."  Co. 
Litt.JOO.  b. 

(18)  Not  a  deed,  but  a  wntfaigonly,iD  cases  where  no  deed  was  necessary 

before* 
As  to  partidon,  tee  aute,  p.  185.  n. 
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former  estate  in  possession.  (19)  The  words  generally  used 
therein,  are  ^^  remised,  released,  and  for  ever  quit-claimed  ^." 
And  these  releases  may  enure  either,  1.  By  way  of  enlarging 
an  estate,  or  enlarger  P estate :  as,  if  tliere  be  tenant  fo/  life  or 
years,  remainder  to  another  in  fee,  and  he  in  remainder 
releases  all  his  right  to  the  particular  tenant  and  his  heirs, 
this  gives  him  the  estate  in  fee  K  But  in  this  case  the  relessee 
must  be  in  possession  of  some  estate,  for  the  release  to  work 
upon ;  for  if  there  be  lessee  for  years,  and  before  he  enters 
and  is  in  possession,  the  lessor  releases  to  him  all  his  right 
in  the  reversion,  such  release  is  void  for  want  of  possession 
in  the  relessee  K  2.  By  way  of  passing  an  estate,  or  mitter 
restate:  as  when  one  or  two  coparceners  releaseth  all  her 
right  to  the  other,  this  passeth  the  feensimple  of  the  whole  K  [  325 
And  in  both  these  cases  there  must  be  a  privity  of  estate  be- 
tween the  relessor  and  relessee*":  that  is,  one  of  their  estates 
must  be  so  related  to  the  other,  as  to  make  but  one  and  the 
same  estate  in  law.  3.  By  way  of  passing  a  right,  or  mitter 
le  droit:  as  if  a  man  be  disseised,  and  releaseth  to  his  disseisor 
all  his  right,  hereby  the  disseisor  acquires  a  new  right,  which 
changes  the  quality  of  his  estate,  and  renders  that  lawful 
which  before  was  tortious  or  wrongful".  4.  By  way  of 
extinguishment :  as  if  my  tenant  for  life  makes  a  lease  to  A  for 
life,  remainder  to  B  and  his  heirs,  and  I  release  to' 4-;  this 
extinguishes  my  right  to  the  reversion,  and  shall  enure  to 
the  advtotage  of  B's  remainder  as  well  as  of  A's  particular 
estate.  °  5.  By  way  of  entry  and  feoffment :  as  if  there  be  two 
joint  disseisors,  and  the  disseisee  releases  to  one  of  them,  he 
shall  be  sole  seised,  and  shall  keep  out  his  former  companion: 
which  is  the  same  in  efiect  as  if  the  disseisee  had  entered, 

»>  Litt.  §  445.  "»  Co.  Liu.  272,  273. 

*  Ibid,   %  465.  "  Litt.  §  466, 

^  Ibid,  5465.  o  TUd.  $470. 
^  Co.  Litt.  273. 


(19)  Actual  possession  of  the  land  is  only  necessary,  when  there  is  no 
estate  in  being,  which  precedes  the  lesser  estate  intended  to  be  enlarged  ; 
but  where  that  is  the  case,  a  vested  interest  is  sufficient  to  give  the  release 
operation,  ki  if  there  be  tenant  for  life,  remainder  for  life,  with  the  rever- 
sion in  fee,  he  in  reyersion  may  release  to  him  in  remainder,  and  so  pass 
a  fee. 
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and  thereby  put  an  end  to  the  disseisin,  and  afterwards  had 
enfeoffed  one  of  the  disseisors  in  fee^  And  hereupon  we 
may  observe,  that  when  a  man  has  in  himself  the  possession 
of  lands,  he  must  at  the  common  law  convey  the  freehold  by 
feoffinent  and  livery;  which  makes  a  notoriety  in  the  country: 
but  if  a  man  has  only  a  right  or  a  future  interest,  he  may 
convey  that  right  or  interest  by  a  mere  release  to  him  that  is 
in  possession  of  the  land :  for  the  occupancy  of  the  relessee  is 
a  matter  of  sufficient  notoriety  already. 

8.  A  CONFIRMATION  b  of  a  nature  nearly  allied  to  a  release; 
Sir  Edward  Coke  defines  it  "^  to  be  a  conveyance  of  an  estate 
or  right  in  esse^  whereby  a  voidable  estate  is  made  sure  and 
unavoidable,  or  whereby  a  particular  estate  is  increased :  and 
the  words  of  making  it  are  these,  ^'  have  given,  granted,  rati- 
fied, approved,  and  confirmed '."  An  instance  of  the  first 
branch  of  the  definition  is,  if  tenant  for  hfe  leaseth  for  forty 
years,  and  dieth  during  that  term ;  here  the  lease  for  years  is 

[  326  3  voidable  by  him  in  reversion :  yet,  if  he  hath  confirmed  the 
estate  of  the  lessee  for  years,  before  the  death  of  tenant  for 
life,  it  is  no  longer  voidable  but  sure*.  Hie  latter  branch,  or 
that  which  tends  to  the  increase  of  a  particular  estate,  is  the 
same  in  all  respects  with  that  species  of  release,  which  operates 
by  way  of  enlargement 

9.  A  svKKE^B^^  sursumredditio^  or  rendering  up,  is  of  a 
nature  directly  opposite  to  a  release;  for,  as  that  operates  by 
the  greater  estate's  descending  upon  the  less,  a  surrender  is 
the  felling  of  a  less  estate  into  a  greater.  It  is  defined '  a 
yielding  up  of  an  estate  for  life  or  years  to  him  that  hath  the 
immediate  reversion  or  remainder,  wherein  the  particular 
estate  may  merge  or  drown,  by  mutual  agreement  between 
them.  It  is  done  by  these  words,  "  hath  surrendered,  granted, 
*'  and  yielded  up."  The  surrenderor  must  be  in  possession"; 
and  the  surrenderee  must  have  a  higher  estate,  in  which  the 
estate  surrendered  may  merge ;  therefore  tenant  for  life  can- 
not surrender  to  him  iii  remainder  for  years  \    fa  a  surrender 

'  Co.  litt.  278.  '  Co.  Litt.  337. 

">  1  Intt.  ^5.  "  lUd.  BSS. 

'  Litt.  §515.  531;  "^  Perk.  §589. 
•/«rf.  §516. 
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there  is.no  occasion  for  livery  of  seisin';  for  there  is  a  privity 
of  estate  between  the  surrenderor  and  the  surrenderee^  the 
one's  particular  estate  and  the  other's  remainder  are  one  and 
the  same  estate ;  and  livery  having  been  once  made  at  the 
creation  of  it,  there  is  no  necessity  for  hating  it  afterwards. 
And,  for  the  same  reason,  no  livery  is  required  on  a  release 
or  confirmation  in  fee  to  tenant  for  years  or  at  will,  though  a 
freehold  thereby  passes :  since  the  reversion  of  the  lessor,  or 
confirmor,  and  the  particular  estate  of  the  relessee,  or  con- 
firmee, are  one  and  the .  san^e  estate ;  and  where  there*  is 
already  a  possession,  derived  from  such  a  privity  of  estate,  any 
farther  delivery  of  possession  would  be  vain  and  nugatory  y. 

10.^  An  assignment  is  properly  a  transfer,  or  making  over 
to  another,  of  the  right  one  has  in  ary  estate;  but  it  is 
usually  applied  to  an  estate  for  life  or  years.  And  it  difiers 
from  a  lease  only  in  this :  that  by  a  lease  one  grants  an  in- 
terest less  than  his  own,  reserving  to  himself  a  reversion ;  in  r  527  1 
assignments  he  parts  with  the  whole  property,  and  the 
assignee  stands  to  all  intents  and  purposes  in  the  place  of 
the  assignor.  (20) 

«  Co.  Litt.  50.  '  Litt.  §  460. 

(20)  It  would  be  more  correct  to  call  an  assignment  the  transfer  of  one's 
interest,  as  a  bare  right  (being  a  chose  in  action)  cannot  by  law  be  assigned. 
But  every  vested  interest  may,  though  the  enjoyment  of  it  be  postponed  to 
some  future  period ;  and  in  equity,  tlie  assignment  even  of  a  contingent 
interest,  may  be  sustained.    Fearne,  Ex.  Dev.  550,  7th  edition. 

By  the  assignmenl,  the  assignee  does  not  stand  to  all  intents  and  pur^ 
poses  in  the  place  of  the  assignor;  for  where  a  lessee  assigns  his  lease,  he 
still  remains  liable  on  hb  covenants  to  the  lessor,  because  he  stood  bound  by 
his  personal  contract,  as  well  as  by  reason  of  his  possession  of  the  premises, 
and  he  does  not  become  discharged  from  the  former,  because  he  has  quitted 
the  latter.  But  between  the  lessor  and  the  assignee  of  the  lessee  there  it 
no  other  privity  than  that  which  results  from  possession  of  the  estate ;  his 
obligations,  therefore,  are  only  co-extensiVe  with  his  interest,  and  if  he' 
assigns  over  to  another,  he  is  discharged  from  all  future  liability ;  and  this 
he  may  do  to  a  beggar,  or  a  person  leaving  the  kingdom,  who  never  takes 
possession.     Tai/loi^  v.  Skum^  1  B.&P.  SI. 

It  is  quite  consistent  with  this,  however,  that  his  liability  should  com^ 
mence  upon  acceptance  of  the  assignment,  and  before  actual  entry ;  for  it 
is  the  former  which  vests'  the  interest  in  him.     Wiiikmu  y,  Boumquei, 

1B.&B.238. 

For  more  on  assignees,  see  Vot.  Ill,  p.  158.  n.  10. 
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11.  A  DEFEAZANCE  is  a  collateral  deed,  made  at  the  same 
time  with  a  feoffinent  or  other  conveyance,  containing  certain 
conditions,  upon  the  performance  of  which  the  estate  then 
created  may  be  defeated*  or  totally  undone.  And  in  this 
manner  mortgages  were  in  former  times  usually  made ;  the 
mortgagor  enfeoffing  the  mortgagee,  and  he  at  the  same  time 
executing  a  deed  of  defeazance,  whereby  the  feoffment  was 
rendered  void  on  repayment  of  the  money  borrowed  at  a  certain 
day.  And  this,  when  executed  at  the  same  time  with  the 
original  feofiment,  was  considered  as  part  of  it  by  the  antient 
law*;  and,  therefore  only,  indulged:  no  subsequent  secret 
revocation  of  a  solemn  conveyance,  executed  by  livery  of 
seisin,  being  allowed  in  those  days  of  simplicity  and  truth ; 
though,  when  uses  were  afterwards  introduced,  a  revocation 
of  such  uses  was  permitted  by  the  courts  of  equity.  But 
things  that  were  merely  executory,  or  to  be  completed  by 
matter  subsequent,  (as  rents,  of  which  no  seisin  could  be  had 
till  the  time  of  payment ;)  and  so  also  annuities,  conditions, 
warranties,  and  the  like,  were  always  liable  to  be  recalled  by 
defeazances  made  subsequent  to  the  time  of  their  creation  b. 

II.  There  yet  remain  to  be  spoken  of  some  few  convey- 
ances, which  have  their  force  and  operation  by  virtue  of  the 
statute  of  uses. 

Uses  and  trusts  are  in  their  original  of  a  nature  very  similar, 
or  rather  exactly  the  same:  answering  more  to  ihe  Jidei^ 
commissum  than  the  usus  Jructus  of  the  civil  law :  which  latter 
was  the  temporary  right  of  using  a  thing,  without  having  the 
ultimate  property,  or  full  dominion  of  the  substance  c.  But 
the  ^fdei-cammissumy  which  usually  was  created  by  will,  was 
the  disposal  of  an  inheritance  to  one,  in  confidence  that  he 
[  328  ]  should  convey  it  or  dispose  of  the  profits  at  the  will  of 
another.  And  it  was  the  business  of  a  particular  magistrate, 
the  praetor  Jidei  commissariusj  instituted  by  Augustus,  to  en- 
force the  observance  of  this  confidence  **•  So  that  the  right 
thereby  given  was  looked  upon  as  a  vested  right,  and  entitled 
to  a  remedy  from  a  court  of  justice :  which  occasioned  that 

*  From  the  French  Torb  defairtt  in-         >  *"  Co.  Litt.  S37. 
feaum  reddete.  ^  Ff/!*  ].  1. 

*  Co.  Litt.  236.  ^  Jntt.  S.  Hu  S9. 
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known  division  of  rights  by  the  Roman  law  into  Jus  legitimum, 
a  legal  right,  which  was  remedied  by  the  ordinary  course  of 
law ;  jus  Jiduciarium^  a  right  in  trust,  for  which  there  was  a 
remedy  in  conscience ;  and  jus  precariuni^  a  right  in  courtesy, 
for  which  the  remedy  was  only  by  entreaty  or  request  *.  In 
our  law,  a  use  might  be  ranked  under  the  rights  of  the  second 
kind ;  being  a  confidence  reposed  in  another  who  was  tenant 
of  the  land,  or  terre-tenanty  that  he  should  dispose  of  the  land 
according  to  the  intentions  of  cestu^  que  use^  or  him  to  whose 
use  it  was  granted,  and  suffer  him  to  take  the  profits  ^.  As,  if 
a  feoffment  was  made  to  A  and  his  heirs,  to  the  use  of  (or  in 
trust  for)  B  and  his  heirs ;  here  at  the  common  law  A  the  terre- 
tenant,  had  the  legal  property  and  possession  of  the  land,  but 
B,  Xhecestuy  queuse,  was  in  conscience  and  equity  to  have  the 
profits  and  disposal  of  it. 

This  notion  was  transplanted  into  England  from  the  civil 
law,  about  the  close  of  the  reign  of  Edward  1 1 1.  <^,  by  means 
of  the  foreign  ecclesiastics ;  who  introduced  it  to  evade  the 
statutes  of  mortmain,  by  obtaining  grants  of  lands,  not  to 
their  religious  houses  directly,  but  to  the  use  of  the  religious 
houses  ^ :  which  the  clerical  chancellors  of  those  times  held 
to  hej/tdet'commissa,  and  binding  in  conscience;  and  therefore 
assumed  the  jurisdiction  which  Augustus  had  vested  in  his 
praetoTj  of  compelling  the  execution  of  such  trusts  in  the 
court  of  chancery.  And,  as  it  was  most  easy  to  obtain  such 
grants  fix>m  dying  persons,  a  maxim  was  established,  thi^t 
though  by  law  the  lands  themselves  were  not  devisable,  yet 
if  a  testator  had  enfeoffed  another  to  his  own  use,  and  so 
was  possessed  of  the  use  only,  such  use  was  devisable  by  [  329  ] 
wilL  But  we  have  seen*  how  this  evasion  was  crushed  in 
it's  infancy,  by  statute  15  Ric.  II.  c.5.,  with  respect  to  reli- 
gious houses. 

Yet,  the  idea  being  once  introduced,  however  fraudulently, 
it  aflerwards  continued  to  be  ofleii  innocently,  and  sometimes 

'    *  J/:  43.  96. 1.  Bacon  on  Uses,  8¥0.         *  Stat  50£dw.  III.c.6.    1  Ric. II. 
306.  [c.  9.     1  Rep.  139. 

'  Plowd.  352.  *  See  p«ge«71. 

1  peg.  S79. 
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very  laudably,  applied  to  a  number  of  civil  purposes :  par- 
ticularly as  it  removed  the  restraint  of  alienations  by  will,  and 
permitted  the  ov^ner  of  lands  in  his  lifetime  to  make  various 
designations  of  their  profits,  as  prudence,  or  justice,  br  &mily 
convenience,  might  from  time  to  time  require.  Till  at  length, 
during  our  long  wars  in  France  and  the  subsequent  civil 
commotions  between  the  houses  of  York  and  Lancaster,  uses 
grew  almost  universal;  through  the  desire  that  men  had 
(when  their  lives  were  continually  in  hazard)  of  providing  for 
their  children  by  will,  and  of  securing  their  estates  from  for-* 
feitures ;  when  each  of  the  contending  parties,  as  they  became 
uppermost,  alternately  attainted  the  other.  Wherefore,  about 
the  reign  of  Eklward  IV.  (before  whose  time,  lord  Bacon  r^ 
marks  \  there  are  not  six  cases  to  be  found  relating  to  the 
doctrine  of  uses,)  the  courts  of  equity  began  to  reduce  them 
to  something  of  a  regular  system. 

Originally  it  was  held  that  the  chancery  could  give  no 
relief,  but  against  the  very  person  himself  intrusted  for  cestw/ 
que  use,  and  not  against  his  heir  or  alienee.  This  was  altered 
in  the  reign  of  Henry  VI.  with  respect  to  the  heir  * ;  and  after- 
wards the  same  rule,  by  a  parity  of  reason,  was  extended  to 
such  alienees  as  had  purchased  either  without  a  valuable 
consideration,  or  with  an  express  notice  of  the  use  ".  But  a 
purchasor  for  a  valuable  consideration,  witliout  notice,  might 
hold  the  land  discharged  of  any  trust  or  confidence.  And 
also  it  was  held,  tliat  neither  the  king  nor  queen,  on  account 
of  their  dignity  royal",  nor  any  corporation  aggr^ate,  on 
[  880  ]  account  of  it's  limited  capacity^,  could  be  seised  to  any  use 
but  their  own ;  that  is,  tliey  might  hold  the  lands,  but  were 
not  compellable  to  execute  the  trust.  And,  if  the  feofiee  to 
uses  died  without  heir,  or  committed  a  forfeiture,  or  married, 
neither  the  lord  who  entered  for  his  escheat  or  forfeiture,  nor 
the  husband  who  retained  the  possession  as  tenant  by  the 
curtesy,  nor  the  wife  to  whom  dower  was  assigned,  were  liable 
to  perform  the  use^:  because  they  were  not  parties  to  the 

*^  On  Uses,  SIS.  <*  Bro.  jfhr,  tU-  Feojfin.  al  utn,  SI. 

.    '  &eilw.  42.       Year-book,  22  £dw.   Bacon  of  Uses,  946,  347. 
IV.  6.  *>  Bro.  jibr,  tit,  Feofm.  al  u$es,  4a 

n  Keilw.  46.     Bacon  on  Uses,  312.     Bacon,  347. 

P  1  Rep.  122. 
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trust,  but  came  in  by  act  of  law ;  though  doubtless  their  title 
in  reason  was  no  better  than  that  of  the  heir. 

On  the  other  hand,  the  use  itself,  or  interest  of  cesha/  que 
use,  was  learnedly  refined  upon  with  many  elaborate  distinc- 
tions. And,  1.  It  was  held  that  nothing  could  be  granted  to 
a  use,  whereof  the  use  is  inseparable  from .  the  possession :  as 
annuities,  ways,  commons,  and  authorities,  quae  ipso  usu 
consumuntur  ^ :  olr  whereof  the  seisin  could  not  be  instantly 
given  ^.  (21)  2.  A  use  could  not  be  raised  without  a  sufficient 
consideration.^  For  where  a  man  makes  a  feoffment  to  an- 
other, without  any  consideration,  equity  presumes  that  he 
meant  it  to  the  use  of  himself*,  unless  he  expressly  declares 
it  to  be  to  the  use  of  another,  and  then  nothing  shall  be  pre- 
sumed contrary  to  his  own  expressions  \  But  if  either  a  good 
or  a  valuable  consideration  appears,  equity  will  immediately 
raise  a  use  correspondent  to  such  consideration  \  -  3.  Uses 
were  descendible  according  to  the  rules  of  the  common  law, 
in  the  case  of  inheritances  in  possession  "* ;  for  in  this  and 
many  other  respects  aequitas  sequiiur  legem,  and  cannot  estab- 
lish a  di£ferent  rule  of  property  from  that  which  the  law  has 
established.  4.  Uses' might  be  assigned  by  secret  deeds 
between  the  parties  %  or  be  devised  by  last  will  and  testa- 
ment y ;  for,  as  tlie  legal  estate  in  the  soil  was  not  transferred 
by  these  transanctions,  no  livery  of  seisin  was  necessary ;  and, 

«»  1  Jon.  127.  "  Moor.  684, 

'  Cro.  Ells.  401.  "^  2  RoU.  Abr.  780. 

■  See  psge  29.6.  *  Bacon  of  Uses,  312. 

«  1  And  37.  ^  Ibtd.SOa, 

■ 

(21)  It  b  not  very  easy  to  understand  the  difttincttona  upon  this  subject; 
it  is  said  that  an  annuity  could  not  be  granted  to  a  use,  because  the  use  is 
inseparable  from  the  possession,  yet  it  was  held  that  a  rent  might  be ;  and 
though  one  be  personal,  and  the  other  be  real,  yet  in  this  respect  both  have 
the  same  quality.  If  the  principle  of  distinction  be  that  one  relates  to  the 
realty,  and  the  other  to  the  personalty,  then  it  may  be  asked  why  a  use 
cannot  be  raised  upon  a  common. 

The  last  clause  of  thb  sentence  is  expressed  very  shortly ;  the  meaning 
is,  where  the  estate  out  of  which  the  use  is  raised,  is  not  in  eue  at  the  time; 
as  where  a  man  covenants  to  stand  seised  to  the  use  of  AB  of  all  estates 
whidi  he  shall  purchase,  A  B  will  take  nothing.  The  case  cited  for  the 
law  before  the  statute  of  uses,  is  one  decided  in  Elizabeth's  time ;  but  the 
rules  as  to  the  raising  of  uses  were  not  altered  by  the  statute. 
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as  the  intention  of  the  parties  was  the  leading  principle  in  this 
species  of  property,  any  instrument  declaring  that  intention 
was  allowed  to  be  binding  in  equity.  But  cestw^  que  use 
could  not  at  common  law  aliene  the  legal  interest  of  the  lands, 
without  the  concurrence  of  his  feoffee*;  to  whom  he  was  ac* 
counted  by  law  to  be  only  tenant  at  sufferance*.  5.  Uses 
were  not  liable  to  any  of  the  feodal  burthens ;  and  particularly 
did  not  escheat  for  felony  or  other  defect  of  blood ;  for  es- 
cheats, Spc.  are  the  consequence  of  tenure^  and  uses  are  held  of 
nobody :  but  the  land  itself  was  liable  to  escheat,  whenever 
the  blood  of  the  feoffee  to  uses  was  extinguished  by  crime  or 
by  defect ;  and  the  lord  (as  was  before  observed)  might  hold 
it  discharged  of  the  use  ^  6.  No  wife  could  be  endowed,  or 
husband  have  his  curtesy,  of  a  use  ^ :  for  no  trust  was  declared 
for  their  benefit,  at  the  original  grant  of  tlie  estate.  (22)  And 
therefore  it  became  customary,  when  most  estates  were  put  in 
use,  to  settle  before  marriage  some  joint  estate  to  the  use  of 
the  husband  and  wife  for  their  lives ;  which  was  the  original 
of  modern  jointures  **.  7.  A  use  could  not  be  extended  by  ' 
writ  of  elegit^  or  other  legal  process,  for  the  debts  of  cestuy  que 
use  ^  For,  being  merely  a  creature  of  equity,  the  common  law, 
which  looked  no  farther  than  to  the  person  actually  seised  of 
the  land,  could  award  no  process  against  it. 

It  is  impracticable,  upon  our  present  plan,  to  pursue  the 
doctrine  of  uses  through  all  the  refinements  and  niceties 
which  the  ingenuity  of  the  times  (abounding  in  subtile  dis- 
quisitions) deduced  from  this  child  of  the  imagination,  when 
once  a  departure  was  permitted  from  the  plain  simple  rules 
of  property  established  by  the  antient  law.  These  principal 
outlines  will  be  fully  sufficient  to  sliew  the  ground  of  lord 
Bacon's  complaint  ^  that  this  course  of  proceeding  ^^  was 
'^  turned  to  deceive  many  of  their  just  and  reasonable  rights. 

*  Scat.  1  Ric.  III.  c.  1.  «  See  pug.  137. 

*  Bro.  Jikr,  ibid,  S3.  •  Bro.  Abr,  tilt  eteeutions,  90. 
*>  Jenk.  190.  '  Use  of  the  Iftw,  153. 

«  4  Rep.  I.     S  And.  7.5. 

(S8)  A  more  simple  reason  seems  to  be,  that  neither  the  husband  in  the 
first  case,  nor  the  wife  in  the  second,  had  had  seisin  of  the  lands ;  and  seisin 
is  necesnry  both  to  dower  and  curtesy.    See  ante,  pp.  137. 186. 
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^^  A  man,  that  had  cause  to  sue  for  land,  knew  not  against 

**  whom*  jx>  bring  his  action,  nor  who  was  the  owner  of  it.  [  332  ] 

^*  The  wife  was  defrauded  of  her  thirds ;  the  husband  of  bebg 

^^  tenant  by  curtesy ;  the  lord  of  his  wardship,  relief,  heriot, 

^^  and  escheat;  the  creditor  of  his  extent  for  debt;  and  the 

^^  poor  tenant  of  his  lease."     To  remedy  these  inconveniences 

abundance  of  statutes  were  provided,  which  made  the  lands 

liable  to  be  extended  by  the  creditors  o{' cestity  que  use^^ 

allowed  actions  for  the  freehold  to  be  brought  against  hiip  if 

in  the  actual  pernancy  or  enjoyment  of  the  profits  ^ ;  made 

him  liable  to  actions  of  waste  * ;  established  his  conveyances 

and  leases  made  without  the  concurrence  of  his  feoffees^; 

and  gave  the  lord  the  wardship  of  his  heir,  with  certain  other 

feodal  perquisites  '• 

These  provisions  all  tended  to  consider  ceslw^  que  use  as 
tlie  real  owner  of  the  estate ;  and  at  length  that  idea  was 
carried  into  full  effect  by  the  statute  27  Hen.  VIII.  clO* 
which  is  uitually  called  the  statute  qfuses,  or,  in  conveyances 
and  pleadings,  the  statute  Jbr  transferring  uses  into  possession. 
The  hint  seems  to  have  been  derived  from  what  was  done  at 
the  accession  of  king  Richard  III. ;  who,  having,  when  duke 
of  Gloucester,  been  frequently  made  a  feoffee  to  uses,  would 
upon  the  assumption  of  the  crown  (as  the  law  was  then 
understood)  have  been  entitled  to  hold  the  lands  discharged 
of  the  use.  But  to  obviate  so  notorious  an  injustice,  an  act 
of  parliament  was  immediately  passed  "*,  which  ordained,  that  ' 
where  he  had  been  so  enfe^ed  jointly  with  other  persons, 
the  land  should  vest  in  die  other  feoffees,  as  if  he  had  never 
been  named ;  and  that,  where  he  stood  solely  enfeoffed,  the 
estate  itsdf  should  vest  in  cestt^  que  use  in  like  manner  as  he 
had  the  use.  And  so  the  stat.  of  Henry  VIII.,  afier  reciting 
the  various  inconveniences  before  mentioned,  and  many  others, 
enacts,  that  **  where  any  person  shall  be  seised  of  lands,  ^-c 
<*  to  the  U3e,  confidence,  or  trust  of  any  other  person  or  body 
^'  politic,  the  person  or  corporation  entitled  to  the  use  in  fee- 


c  tet.  50Edw.  III.  C.6.  2Ric.II.         '  Stat.  II  Hen.  VI.  c.  5. 
sett.  2.  c.  3.     19  Hen.  VII.  c.  15.  ^  ^Ut  1  Rk.  III.  c  1. 

^  Stat.  iRic.II.  C.9.     4  Hen.  IV.         »  Stat.    4&  5  Hen.    VIL     c.^7. 
c.  7.     11  Hen.  VL  c.  3.    1  Hen.  VII.. .  19  Hen.  VIL  c.  1^. 
c.  1.  .  «»  1  Ric  HI.  c.  5. 

VOL.  II.  B   B 
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**  simplei  fee-tail,  for  life,  or  years,  or  otherwise,  shall  from 
**  thenceforth  stand  and  be  seised  or  possessed  of  the  land,  ^c. 
^  of  and  in  the  like  estates  as  they  have  in  the  use^  trust,  or 
**  confidence ;  and  that  the  estate  of  the  person  so  seised  to 
**  uses  shall  be  deemed  to  be  in  him  or  them  that  have  the 
*^  use,  in  such  quality,  manner,  form,  and  condition,  as  they 
^  bad  before  in  the  use.**  The  statute  thu»  executes  the  ilse^ 
tt9  our  lawyers  term  it;  that  is,  it  conveys  the  possession  to 
the  use,  and  transfers  the  use  into  possession ;  thereby  making 
cesHy  que  use  complete  owner  of  the  lands  and  t^iements,  as 
«vciH.atllaw  as  in  equity. 

The  statute  having  thus  not  abolished  tfie  conveyance  to 
uses,  but  oidy  annihilated  the  intervening  estate  of  the  feoflfise, 
imd  turned  flie  interest  of  cesiuy  que  me  into  a  legal  instead  of 
.•an  eguitable ownership;  the  courts  of  cotnmon  law  began  to 
lake  cognizance  of  uses,  instead  of  sending  the  party  to  stek 
Us  relief  in  chancery.     And,  considering  them  now  as  merely 
jfi  mode  of  conveyawe,  very  many  of  the  rules  before  established 
'  \in  equity  were  adopted  with  improvements  by  the  judges  of 
the  common  l«w.     The  same  persons  only  were  held  capable 
^  being  s^sed  to  a  use,  the  same  considerations  were  necessary 
for  .rai$ing  it,  and  it  could  only  be  raised  of  the  same  here- 
ditaments as  fformerly.     But  as  the  statute,  the  instant  it  was 
|-aised,  converted  it  into  an  actual  possession  of  t}ie  land,  a 
^great  niimbqr  .of  die  incidents,  that  formerly  attended  it  in  it's 
^uciiM^y  sftate,  were  now  at  an  end.     The  land  could  not 
^cheat  or  be  forfeited  by  the  act  or  defect  of  the  feofifee,  nor 
}be  alie^:ied  to  any  pnrchasor  discharged  of  the  use,  nor  be 
^Ue  •to  dower  or  curtesy  on  account  of  the  seisia  of  such 
leqSee^  because  the  legal  estate  never  rests  in  him  for  a  mo- 
inent,  .but  is  instantaneously  transferred  to  cesUy  qui  use  as 
Boon  as  die  use  is  declared.    And,  as  tibe  use  and  the  land 
vert  pow  convertible  terms,  thej  becanie  liable  to  dower, 
curtesy^  and  escheat,  in  jconsequence  of  the  seisin  cteeshyque 
tcsr,  who  was  now  become  the  terre'4ena9U  tiso;  and  they 
likewise  were  oo  longer  devisable  by  wilL 

[  SS4r  ]  The  Tfripus  necessitfies  of  ma^ind  induced  ^also  the  judges 
very  soon  to  depart  from  the  rigoin*  and  simplicity  of  the  rides 
pf  die  comrocn  bw,  and  to  allow  a  more  minute  and  complex 
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censtniction  upoii>  CJonnreyadDces  to  uses  than  upon  others. 
Hence  it  waa  adjudged,  that  the  use  need  not  always  be 
executed  die  instant  tbe  conve^anoe  is  made:  but,  if  it  cannot 
trite  efibct  at  that  time,  the  operation  of  the  statute  mny  watt 
till  the  use  shall  arise  upon  some  future  contingency,  to  happen 
within  a  rea8onid3le  period  of  time;  and  in  the  meanwhile  the 
antient  use  shall  remain  in  the  original  grantor:  as  when 
lands  are  conveyed  to  the  use  of  A.  and  B),  after  a  marriage 
shall  be  had  between  them  ",  or  to  the  use  of  A«  and  his  hetra 
tiU-  Bb  shaU  pay  htm  a  sum  of  money,  and  then  to  the  use  of 
B.  and  his  heirs  o.  Which  doctrine,  when  devises  by  will 
were  again  introduced,  and  considered  as  equivalent  in  poiat 
of  cmstniGtion  to  declarations  of  uses,  was  also  adopted  in 
fevour  of  execttiary  devises^.  But  herein  tbese^  which  are 
called  emUnger^  or  springing  uses,  differ  from  an  execntoiy 
devise^  in  that  there  must  be  a  person  seised  to  sudi  uses  at 
tbe  time  when  the  contingency  happens,  else  they  can  never 
be  executed  by  the  statute;  and  thereibre  if  the  estate  of  the 
feoffee  to  such  use  be  destroyed  by  alienation  or  otherwise^ 
before  the  contingency  arises,  the  use  is  destroyed  for  ever**: 
whereas  by  an  executory  devise  the  freehold  itself  is  transferred 
to  the  future  devisee.  And,  in  both  these  cases,  a  &e  may 
be  limited  to  take  efiect  afler  a  fee  r ;  because,  though  that  was 
forbidden  fa^  the  common  law  in  favour  of  the  lord's  escheat^ 
yet  when  the  legal  estate  was  not  extended  b^tmd  one  fee^ 
simple,  such  subsequent  uses  (after  a  use  in  fee)  were  before 
l^e  statute  permitted  to  be  limited  in  equity;  and  dien  the 
statute  executed  the  legal  estate  in  the  same  manner  as  the 
use  befbm  subsisted.  It  was  also  held,  that  a  use,  though 
executed,  may  change  from^  one  to  another  by  circumstances  . 
ex  po^Jhctb*;  as,  if  A.  makes  a  feoffn^jsnt  to  tbe  use  of  his  [  335  ] 
intendisd'  wife  and  her  eldest  scm  for  their'  livesi,  upon  ike 
marriage  t^  wifi^  takes  the  whole  use  in  severalty ;  and  upon 
the  birth  of  a  son,  the  uee  is  executed  jointly  in^lliem  both  t. 
This  is  sometmyes  called  a  sectmdnrgyaomBtimes  wA^inguae. 
And)  whenever  tlie  use  limited  by  the  deed  ex^rires,  or  cannot 
vest,  it  returns  baek  to  him  who  raisedi^afier  sucbexpinitioD, 

"  S  RoU.  Abr.  791.     Cro.  £lis.4S9.  ''  PoUexf.  7S.     10  Mod.  48S. 

*"  Bro.  jibr,  tU,  Feoffm.  at  u$et,  30,  *  ]i^  Abr.  Hl.FtoJftk.  alvai^,  SO. 

P  See  pag.  173.  *  Bacon  of  Uses,  S51. 
1  1  Rep.  134.  138.     Cro.  Eiis.  439. 
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oi:  during  such  impossibility,  and  is  styled  a  resulting  use* 
A^»  if  a  man  makes  a  feofiment  to  the  use  of  his  intended  wife 
t«Nr  Ufe,  with  remainder  to  the  use  of  her  first-born  ton  in  tail ; 
liere,  till  be  marries,  the  use  results  back  to  himself;  after 
inarrtage^  it  is  executed  in  the  wife  for  life :  and,  if  she  dies 
without  issue,  the  whole  results  back  to  him  in  fee  u.  It  was 
likewise  held,  that  the  uses  originally  declared  may  be  revoked 
at  any  future  time,  and  new  uses  be  declared  of  the  land, 
provided  the  grantor  reserved  to  himself  such  a  power  at  the 
creation  of  the  estate ;  whereas  the  utmost  that  the  common 
law  would  allow,  was  a  deed  of  defeazance  coeval  with  the 
grant  itself,  aqd  therefore  esteemed  a  part  of  it,  upon  events 
specially  mentioned  ^.  And,  in  case  of  such  a  revocation,  the 
old  uses  were  held  instantly  to  cease,  and  the  new  ones  to 
become  executed  in  their  stead  \  And  this  was  permitted, 
partly  to  indulge  the  convenience,  and  partly  the  caprice  of 
mankind ;  who  (as  lord  Bacon  observes  ^)  have  always  affected 
to  have  the  disposition  of  their  property  revocable  in  their 
own  time,  and  irrevocable  ever  afterwards. 

By  this  equitable  train  of  decisions  in  the  courts  of  law 
the  power  of  the  court  of  chancery  over  landed  property  was 
greatly  curtailed  and  diminished.  But  one  or  two  technical 
scruples,  which  the  judges  found  it  hard  to  get  over,  restored 
it  with  tenfold  increase.  They  held,  in  the  first  place,  that 
^^  no  use  could  be  limited  on  a  use ' ;"  and  that  when  a  man 
bargains  and  sells  his  lands  for  money,  which  raises  a  use 
by  implication  to  the  bargainee,  the  limitation  of  a  fiuther  use 
[  336  ]  to  another  person  is  repugnant,  and  therefore  void  *•  And 
therefore  on  a  feoffment  to  A.  and  his  heirs,  to  the  use  of  B. 
and  his  heirs,  in  trust  for  C.  and  his  heirs,  they  held  that  the 
statute  executed  only  the  first  use,  and  that  the  second  was 
a  mere  nullity :  not  adverting,  that  the  instant  the  first  use 
w&s  executed  in  B.,  he  became  seised  to  the  use  of  C,  which 
second  use  the  statute  might  as  well  be  permitted  to  execute 
as  it  did  the  first ;  and  so  the  legal  estate  might  be  instan- 
.taneously  transmitted  down. through  a  hundred  uses  upon 


"  B«ccm  of  Uses,  S50.     1  Rep.  120.  ^  On  Uses,  316. 

«' See' pagi  327.  «  Dyer,  155. 

«  Co.  Litt.  237.  ■  1  And.37.  IS6. 
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uses,  till  finally  executed  in  the  last  cestuy  que  use.  Again ; 
as  the  statute  mentions  only  such  persona  as  were  seised  to 
the  use  of  others,  this  was  held  not  to  extend  to  terms  of 
years,  or  other  chattel  interests,  whereof  the  termor  is  not 
seised  but  only  possessed^;  and  therefore  if  a  term  of  one 
thousand  years  be  limited  to  A.,  to  the  use  of  (or  in  trust  for) 
B.^  the  statute  does  not  execute  this  use,  but  leaves  it  ^as  at 
common  law  ^  And  lastly,  (by  more  modern  resolutions,) 
where  lands  are  given  to  one  and  hb  heirs,  in  trust  to  receive 
and  pay  over  the  profits  to  another,  this  use  is  not  executed 
by  the  statute ;  for  the  land  must  remain  in  the  trustee  to 
enable  Iiim  to  perform  the  trust  ^.  (23) 

Of  the  two  more  antient  distinctions  the  courts  of  equity 
quickly  availed  themselves.  In  the  first  case  it  was  evident^ 
that  6.  was  never  intended  by  tlie  parties  to  have  any  bene^ 
ficial  interest ;  and  in  the  second,  the  cestw/  que  use  of  the 
term  was  expressly  driven  mto  the  court  of  chancery  to  seiek 
his  remedy ;  and  therefore  that  court  determined,  that  though 
these  were  not  uses  which  the  statute  could  execute,  yet  sdU 
they  were  trusts  in  equity,  which  in  ocxQscience  ought  to  be 
performed^.  To  this  the  reason  of  mankind  assented,  and  the 
doctrine  of  uses  was  revived,  under  the  denomination  of 
trusts :  and  thus,  by  this  strict  construction  of  the  courts  of 
law,  a  statute  made  upon  great  deliberation,  and  introduced 
in  the  most  solemn  manner,  has  had  little  other  effect  than  to 
make  a  slight  alteration  in  the  formal  words  of  a  conveyance  ^ 

However,  the  courts  of  equity,  in  the  exercise  of  this  [  ^^7  ] 
new  jurisdiction,   have  wisely  avoided  in  a  great  degree  those 
mischiefs  which  made  uses  intolerable.    The  statute  of  frauds^ 
29  Car.  II.  c.3.,  having  required  that  every  declaration,  as- 

0  Bacou  law  of  Uses,  SS5.    Jciik.344.  «  1  Hal.  P.  C.  248. 

'  Poph.  7«.     Dyer,  369.  '  Vaugli.  50.     1  Atk.591. 

<*  1  £q.  Cas.  Abr.  383,384. 

^ ■_  _  _     -_  ■ » 

(35)  Thk  case,  which  is  merely  put  as  an  instance,  may  perhaps  be 
doubted,  as  here  stated,  and  certainly  the  citation  from  the  Equity  Cases* 
Abridged,  does  not  prove  it.  But  the  general  prindf^  is  c6rrect]y  hod' 
down  for  determinii^  whether  the  use  be  executed  or  not,  namely,  the 
necessity  of  the  legal  estate  remaining  in  the  trustee  for  the  due  perform, 
ance  of  the  trust.  ■-  ••   ...  . 
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signment,  or  grant  of  any  trast  m  lands  or  hi 
.  (except  such  as  arise  from  iiiq)lication  or  construction  of  law,) 
idiall  be  m^e  in  writiDg  signed  by  the  party,  or  by  his  writton 
will:  the  courts  now  consider  a  trust-estate  (rither  when 
expressly  declared  or  resulting  by  such  implication)  as  equi- 
valent to  the  legal  ownership,  governed  by  die  same  rules  of 
property,  and  liable  to  every  diarge  in  equity,  which  the 
other  is  subject  to  in  law :  and  by  a  long  series  of  uniform 
determinations,  for  now  near  a  century  past,  with  some  assist* 
ance  from  the  l^ishiture,  they  have  raised  a  new  system  ot 
rational  jurisprudence,  by  which  trusts  are  made  to  answer 
in  general  all  the  beneficial  ends  of  uses,  without  thdr  in* 
convenience  or  frauds.  The  trustee  is  considered  as  merely 
the  instrument  of  conveyance,  and  can  in  no  shape  afiect  the 
estate,  unless  by  alienation  for  a  valuable  consideration  to  a 
puccfaaaor  without  notice  *;  which,  as  cestt^  que  use  is  gene- 
ndiyin  possession  of  the  land,  is  a  thing  that  can  rarely  h^ipen. 
She  trust  will  descend,  may  be  aliened,  is  liable  to  debts,  to 
executions  on  judgments,  statutes,  and  recognizances,  (by  the 
express  provision  of  the  statute  of  frauds,)  to  forfeiture,  to 
leases,  and  other  incumbranoes,  nay,  even  to  the  curtesy  of 
the  husband,  as  if  it  was  an  estate  at  law.  It  has  not  yet  in- 
deed been  subjected  to  dower,  more  from  a  cautious  adherence 
to  some  hasty  precedents  S  dian  from  any  ^well-founded 
principle*  It  hath  also  been  held  not  liable  to  escheat  to  the 
lord,  in  consequence  of  attainder  or  want  of  h^irs ' :  because 
the  trust  ooold  never  be  intended  for  his  benefiL  But  let  us 
now  return  to  the  statute  of  uses  (2). 

t  S  Preem.  4S.  '  H«rd.  ^94.     Biu^geos  aq^  Vflvnt, 

^  I  dumc.  Rep.  S54.     2  P.  Wmt.     Hfl.  S3  Geo.  IT.  in  Cane. 
TOO. 


(84)  The  enomeration  which  is  g^ven  i^  tjbis  pBngtBpk  of  the  difference 
between  iru9ts  tince  the  statute,  and  uses  befoi*ey »  no  apswer  to  Uit  ob« 
lervation  at  the  end  of  the  preceding  paragraph.  Upon  this  Mr.  JStnders 
remarks,  that  the  observadon  of  Lord  Hardwicke,  that  the  statute  of  uses 
^  has  had  no  other  efbtit^  than  to  add,  at  most,  tbr^  words  to  .•  coa?ey- 
aac9^**  is  not  substantially  correct  i  forbyestingiushi^g  the  Bdumry  fmt^ 
^n^  of  the  use*  the  statute  hai,  in  ^t^cf^  been  4i«  ocamou  of  rsi^Hf  a 
system  of  equilgr,  whii:^  l^ord  MaasAeW  calls  ^  0oh|i|,  mtiofNd,  and  uni* 
brm/*  ia  th^  |iUce  of  ai^Fstan  at  once  la^  au^  iitoonrweoC*  ^  TnnHi** 
^yt  hiji  l^dfihipi  ^  are  n»de  to  answer  the  exigencies  of  btnlm»  sad  in 

^  pufiposes 
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The  only  service,  as  was  before  observedf  to  which  this 
statute  is  now  consigned,  is  in  giving  efficacy  to  certain  new 
and  secret  species  of  conveyances;  introduced  in  order  to 
render  transactions  of  this  sort  as  private  as  possible,  and  to 
save  the  trouble  of  making  livery  pf  seisin,  the  only  anti^t  [  9S8  ] 
conveyance  of  corporal  freeholds ;  the  security  and  notoriely 
of  which  public  investiture  abundantly  overpaid  the  labour 
of  going  to  the  land,  or  of  sending  an  attorn^  in  one's  stCfuL ' 
But  this  now  has  given  way  to 

12.  A  TWELFTH  species  of  conveyance,  called  a  cavenamt 
to  stand  seised  to  tises :  by  which  a  man,  seised  of  lands,  cove- 
nants in  consideration  of  blood  or  marriage  that  he  will  stand 
seised  of  the  same  to  the  use  of  his  child,  wife,  or  kinsmajpi : 
for  life,  in  tail,  or  in  fee.  Here  the  statute  executes  at  onoe 
the  estate ;  for  the  party  intending  to  be  benefited,  having 
thus  acquired  the  use,  is  thereby  put  at  once  into  corporal 
possession  of  the  land '',  without  ever  seeing  it,  by  a  kind  of 
parliamentary  magic.  But  this  conveyance  can  pnly  operate^ 
when  made  upon  such  weighty  and  interesting  oonsiderataooa 
as  those  of  blood  or  marriage.  (25) 

k  Bacon,  Use  of  the  law,  151. 


*  purposes,  without  producing  one  inoonreuienoe,  fraud>  or  private  tm^ 
**  chief,  which  the  statute  of  Hen.  8.  meant  to  avoid." 

An  expression  is  sometimes  to  be  found  in  the  booksy  that  trusts  are  now 
what  uses  formerly  were.  A  use,  indeed,  before  the  statute  of  uses,  if  as,  as 
a  trust  since  is-,  a  fiduciary  or  beneficial  interest,  distmct  from  the  legal 
estate ;  and  so  far  the  expression  is  correct :  but,  abstractedly,  no  objection 
can  arise  to  the  essence  or  quality,  either  of  the  use  or  trust.  It  was  the 
system  adopted  with  respect  to  uses  by  courts  of  justice,  which  gave  llse 
to  the  necessity  of  passing  the  statute  of  uses;  and  the  difierence  betweM 
uses  before,  and  trusts  since  the  statute,  consists  in  the  opposite  construc- 
tion adopted  by  the  court  of  chancery  respecting  them  i  or^  as  it  has  been 
said,  *'  there  is  no  dt£ference  in  tile  principles^  but  there  is  a  wide  diifov 
ence  in  the  exercise  of  them."    On  Uses  and  TVnsts,  1. 265. 

(S5)  An  inconvenience  attends  the  estate  raised  by  thisibrm  of  cbnwj- 
ance  in  consequence  of  which  It  is  now  seldom  resorted  to.  As  the  coo* 
v^ance  operates,  not  by  any  actual  transmutation  of  possesoon,  but  only 
by  way  of  executory  covenant,  an'd  as  it  can  only  operate  in  favour  of 
persons  coming  witldn  the  consideration  of  blood  or  marriage,  it  fbHowt 
that  no  uaes  can  arise  upon  it  in  fiivour  of  strangers,  nor  even  in  favour  of 
kinsmen,  when  the  words  of  creation  are  so  genenl.tbat  thc7  will  IndiKib 
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13.  A  THIRTEENTH  species  of  conveyance,  introduced  by 
this  statute,  is  that  of  bat'gain  and  sale  of  lands ;  which  is  a 
kind  of  real  contract,  whereby  the  bargainor  ibr  some  pecu- 
niary consideration  bargabs  and  sells,  that  is,  contracts  to 
convey  the  land  to  the  bargainee;  and  becomes  by  such  a 
bargain  a  trustee  for,  or  seised  to  the  use  of,  the  bargainee  : 
and  then  the  statute  of  uses  completes  the  purchase  > ;  or,  as 
k  bath  been  well  expressed  "^,  the  bargain  first  vests  the  use, 
and  then  the  statute  vests  the  possession.  But  as  it  was 
foreseen  that  conveyances,  thus  made,  would  want  all  those 
benefits  of  notoriety,  which  tlie  old  common  law  assurances 
were  calculated  to  give ;  to  prevent  therefore  clandestine  con- 
veyances of  freeholds,  it  was  enacted  in  the  same  session  of 
parliament  by  statute  27  Hen.  VIII.  c.  16,  that  such  bargains 
and  sales  should  not  enure  to  pass  a  freehold,  unless  the 
same  be  made  by  indenture  and  enrolled  within  six  months 
in  one  of  the  courts  of  Westminster-hall,  or  with  the 
custos  rotuhf-um  of  the  county.  Clandestine  bai'gains  and 
sales  of  chattel  interests,  or  leases  for  years,  were  thought  not 
worth  r^arding,  as  such  interests  were  very  precarious^  till 
about  six  years  before " ;  which  also  occasioned  them  to  be 
[  539  ]  overlooked  in  framing  the  statute  of  uses :  and  therefore  such 
bargains  and  sales  are  not  directed  to  be  enrolled.  But  how 
impossible  it  is  to  foresee,  and  provide  against,  all  the  conse- 
quences of  innovations ;     This  omission  has  given  rise  to 

I4f.  A  FOURTEENTH  specics  of  Conveyance,  viz.  by  lease 
and  release  j  first  invented  by  serjeant  Moore,  soon  after  the 

'  Bacon,  Use  of  the  law,  150.  "See  pag.  14i2« 

""  Cro.  Jac,  697. 


one  as  well  as  the  other.  Thus,  ist.  If  a  man  covenants  to  stand  seiiied  to 
bis  own  use  for  life,  remainder  to  the  use  of  trustees  (not  being  kinsmenX 
for  the  purpose  of  preservii^  contingent  remainders,  remainder  to  his  first 
and  other  sons  in  tail ;  no  use  vests  in  the  trustees,  because  the  consider- 
ation does  not  reach  to  them ;  and  sd.  If  a  man  covenants  to  stand  seised 
to  his  own  use  for  life,  with  remainders  over  to  his  relations,  and  provides 
himself  with  a  power  generally  to  make  leases,  here  the  power  is  void;  iii> 
the  frame  and  contemplation  of  it  it  applies  to  leases  to  strangers,  as  well 
as  kinsmen,  and  therefore  cannot  be  executed  even  in  favour  of  the  lattek 
f$  CasC:^  1  Rep.  1 76.    Sanders  on  Useh  and  Trusts,  s.  p.  83. 
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statute  of  uses,  and  now  the  most  common'  of  any,  and  there- 
fore not  to  be  shaken ;  though  very  great  lawyers  (as  par- 
ticularly, Mr.  Noy,  attorney-general  to  Charles  I.)  have  Ibr- 
merly  doubted  it's  validity.  ^  It  is  thus  contrived.  A  leasej 
or  rather  bargain  and  sale,  upon  some  pecuniary  consider- 
ation, for  one  year,  is  made  by  the  tenant  of  the  freehold  to 
the  lessee  or  bargainee.  Now  this,  without  any  enrolment, 
makes  the  bargainor  stand  seised  to  the  use  of  the  bargainee, 
and  vests  in  the  bargainee  the  use  of  the  term  for  a  year ; 
and  then  the  statute  immediately  annexes  the  possessimi.  He 
therefore,  being  thus  in  possession,  is  capable  of  receiving  a 
release  of  the  freehold  and  reversion  ;  which,  we  have  seeh 
before  ',  must  be  made  tQ  a  tenant  in  possession :  and,  accord- 
ingly, the  Yiext  day,  a  release  is  granted  to  him  "i.  This  is 
held  to  supply  the  place  of  livery  of  seisin  :  and  so  a  convey- 
ance by  lease  and  release  is  said  to  amount  to  a  feofiment'.  (26) 

15.  To  these  may  be  added  deeds  to  lead  or  declare  the 
uses  of  other  more  direct  conveyances,  as  feofiments,  finest 
and  recoveries ;  of  which  we  shall  speak  in  the  next  chapter  i 
and 

16.  Deeds  of  revocation  of  usesy  hinted  at  in  a  former 
page%  and  founded  in  a  previous  power,  reserved  at  the 

o  2  Mod.  252,  '  Co.  LiU.  207.     Cro.  Jac.  604. 

P  pag.[d24.  '  pag.  335. 
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(26)  Prior  to  tbe  statute  of  uses,  this  forDi  of  conveyance  waa  in  exists 
cnce ;  the  jierscm  wishing  to  transfer  a  freehold  to  another,  granted  him  an 
actual  lease  for  two  or  three  years,  the  lessee  actually  entered,  and  then 
was  capable  of  accepting  a  release  of  the  freehold.  As,  however,  an  acttia! 
entry  was  necessary,  this  mode  of  conveyance  was  nearly  as  inconvenieDt 
as  a  feoffinent,  and  when  completed  was  not  in  all  respects  so  powerfiil ;  it 
was  therefore  seldom  resorted  to.  The  statute  of  uses  hat  dispensed  with 
actual  entry,  but  though  the  relessee  is  thus  made  capable  of  taking  the 
release  by  the  statute,  yet  the  estate  which  he  takes  is  one  at  common  law,, 
exactly  as  if  he  had  actually  entered  under  his  lease.  And  if  the  release  be  not 
to  his  own  use,  but  to  the  use  of  another,  that  is  not  a  use  upon  a  use 
which  the  statute  will  not  execute;  but  the  cestui^  use  will  take  the  IcgM 
estate.  See  2  Sanders,  61.63.  Upon  the  general  subject  of  conveyances' 
at  «ommon  law,  and  under  the  statute,  I  would  refer  the  student  to  auic^ 
ful  and  ingenious  note  by  Mr.  Buller  on  Co.  Litt.  27 1 .  b. 
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raisifig  of  the  uses  t,  to  revoke  such  as  were  then  declared ; 
and  to  appoint  others  in  their  stead,  which  is  incident  to  the 
power  of  revocation  u.  And  this  may  suffice  for  a  qKcimen 
of  conveyances  founded  upon  the  statute  of  uses :  and  will 
finish  our  observations  upon  such  deeds  as  serve  to  tranter 
r^  property. 

[  840  3  Before  we  conclude^  it  will  not  be  improper  to  subjoin  a 
few  remarks  upon  such  deeds  as  are  used  not'  to  convey^  but 
to  charge  or  incumber  lands,  and  to  discharge  them  again : 
of  which  nature  are,  obligations  or  bonds,  recqgnizanceSf  and 
dtfeazances  upon  them  both. 

1.  An  obligationj  or  bond,  is  a  deed "  whereby  the  obligor 
oblijges  himself  his  heirs,  executors,  aiid  administrators,  to 
pay  a  certain  sum  of  money  to  another  at  a  day  appointed. 
If  this  be  all,  the  bond  is  called  a  single  one,  simplex  oUigatio: 
but  there  is  generally  a  condition  added,  that  if  the  obligor 
does  some  particular  act,  the  obligation  shall  be  void,  or  else 
shall  remain  in  full  force :  as  payment  of  rent ;  performance 
of  covenants  in  a  deed;  or  repayment  of  a  principal  sum  of 
money  borrowed  of  the  obligee,  with  interest,  which  prin- 
cipal sum  is  usually  one-half  of  the  penal  sum  specified  in 
the  bond.  In  case  this  condition  is  not  performed,  the  bond 
becomes  forfeited,  or  absolute  at  law,  and  charges  the  obligor, 
while  living;  and  after  his  death  the  obligation  descends  upon 
his  heir,  who  (on  defect  of  personal  assets)  is  bound  to  dis- 
charge it)  provided  he  has  real  assets  by  descent  as  a  recoqi- 
pense.  So  that  it  may  be  called,  though  not  a  direct^  yet 
a  collateral^  charge  upon  the  lands.  (27)  How  it  aflbcts 
the  personal  property  of  the  obligor  will  be  more  properly 
considered  hereafter. 

<  See  Appendix,  N**!!.  pag.xi.  "  See  Appendix,  No  III.  pag.xiiL 

■  Co.  Lift.  297. 
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(27)  The  obligor  does  not  iiecessarily  l»Ad  \A%  l^eirbyhb  bppdj  and 
anless  he  do^io  expreSIyi  the  law  w31.  not  in^ply  the  obligation,  Co.  littT 
S09.  a.    And  where  the  bar  b  thus  expressly  bound,  bis  liability  extends 
only  to  the  amount  of  the  assets  descended. 
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If  tb/e  jconditioii  of  a  bond  be  impossible  at  Uie  time  of 
making  it,  or  b^.  to  4o  a  thing  contrary  io  some  rul0  of  law 
that  is  merely  positive^  or  j|)e  nacertaia,  or  kispnsiblet  tb^  ^qpn^ 
dition  alome  is  vpid,  and  the  bond  shall  stand  anqj^  md 
unconditional ;  ^  it  is  the  foUy  of  the  obligor  to  enter  in|0 
such  an  obligation,  &om  which  be  can  never  be  released.  If 
it  he  to  do  a  thMig^hat  is  malum  in  se,  the  obligation  itself  is. 
void :  for  the  whole  is  an  ludawful  c<90tract^  and. the  obligee 
shall  ^take  no  advantage  from  such  a  transaction.  And  if 
the  condition  be  possible  at  the  time  of  making  it,  and  after^ 
wards  becomes  inq>oasible  by  the  act  of  God,  the  act  of  law,  [  341  ]] 
or  the  act  of  the  ofaJigee  himself,  there  the  penalty  of  the  ob^ 
ligation  is  saved ;  for  no  prudence  or  ibres^ht  of  the  obligor 
could  guard  against  such  a  contmgenc]^  \  On  the  ibrfiaiture 
of  a  bond,  or  it's  becoming  ^sii^gle,  the  whole  penalty  was 
formerly  recoverable  at  law :  but  here  the  courts  of  equity 
interposedf  and  would  not  permit  a  man  to  take  more  than 
in  conscience  he  ought ;  viz.  his  principal,  interest^  and  ex* 
penses,  in  case  the  forfeiture  accrued  by  non-payioent  of 
money  borrowed ;  the  damages  sustained,  upon  non-perform* 
ance  of  covenants ;  and  the  like.  And  tlie  like  practice  having 
gained  some  footing  in  the  courts  of  law  %  tlie  statute  4  &  5 
Ajon.,  c.16.  at  lengdi  enacted,  in  the  same  spirit  of  equity, 
ibstf  in  case  of  a  bond  cooditicmed  £ot  the  payment  of  moneyi 
the  payment  or  tender  of  the  principal  sum  due,  with  interest 
and  costs,  even  thoi;^  the  bond  be  forfeited  and  a  suit  com* 
mie^nced  thereon,  shaU  be  a  full  satis&ction  and  discharge»^SS} 

2.  A  recognizance  is  an  obligation  of  record,  which  a'man 
enters  into  before  some  court  of  record  or  magistrate  duly 
authorise  v;  with  condition  to  do  some  particular  act;  as  to 
appear  at  the  assises,  to  \u&ep  the  peace,  to  pay  a.debW  ^  die 
like.  It  is  in  most  respects  like  another  bond :  the  difference 
being  chiefly  this :  that  the  bond  is  Ahe  creation  «Kf  a  fresh 
debt  or  obligation  d€  nov&i  the  reoc^niaaace  is  an  acknow* 

^  Ca  Litt.  206.  ^  Bro.  jibf%  tit.  recognimnct,  8 — 14* 

*  S  Keb.  553.  555.     Salk.  596,  597. 
6  Mod.lI.  00.101. 


(28)  Seeposty  p.  465. 
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ledgment  of  a  former  debt  upon  record  ;  the  form  whereof  is, 
<*  that  A.  B.  doth  acknowledge  to  owe  6>  our  lord  the  king, 
**  to  the  plaintiff,  to  C.  D.  or  the  like,  the  sum  of  ten  pounds," 
with  condition  to  be  void  on  performance  of  the  thing  stipu- 
lated: in  which  case  the  king,  the  plaintiff,  CD.,  4^.  is 
called  the  recognizee,  *'  is  cut  cognoscUur  ;"  as  he  that  enters 
into  the  recognizance  is  odled  the  cognizor,  *^  is  qui  ccg- 
noscitJ*  This  being  either  certified  to  or  taken  by  the  officer 
of  some  court,  is  witnessed  only  by  the  record  of  that  court, 
and  not  by  the  party's  seal :  so  that  it  is  not  in  strict  pro* 
priety  a  deed,  though  the  effiscts  of  it  are  greater  than  a 
L  3*2  ]  common  obligation:  being  allowed  a  priority  in  point  of 
payment,  and  binding  the  lands  of  the  cognizor  [even  in  the 
hands  of  a  purchasor  hon&fiie  and  for  valuable  consideration] 
fix>m  the  time  of  enrolment  on  record  *.  There  are  also 
other  recognizances,  of  a  private  kind,  in  nature  of  a  statute 
staple^  by  virtue  of  the  statute  23  Hen.  VIII.  c.6.  which  have 
been  already  explained  *,  and  shewn  to  be  a  charge  upon  real 
property. 

8.  A  DEFEAZANCE,  on  a  bond,  or  recc^izance,  or  judg- 
ment recovered,  is  a  condition  which,  when  performed,  defeats 
or  undoes  it,  in  the  same  manner  as  a  defeazance  of  an  estate 
before  mentioned.  It  differs  only  from  the  common  condition 
of  a  bond,  in  that  the  one  is  always  inserted  in  the  deed  or 
bond  itself,  the  other  is  made  between  the  same  parties  by  a 
separate,  and  frequently  a  subsequent  deed  ^.  This,  like  the 
condition  of  a  bond,  when  performed,  discharges  and  disin- 
cumbers  the  estate  of  the  obligor. 

These  are  the  principal  species  of  deeds  or  matter  inpaisy 
by  which  estates  may  be  either  conveyed,  or  at  least  afiected. 
Among  which  the  conveyances  to  uses  are  by  much  the  most 
frequent  of  any :  though  in  these  there  is  certainly  one  pal- 
pable defect,  the  want  of  sufficient  notoriety;  so  that  pur- 
chasors  or  creditors  cannot  know,  with  any  absolute  certainty, 
what  the  estate,  and  the  tide  to  it,  in  reality  are,  upon  which 
they  are  to  lay  out  or  to  lend  their  money.     In  the  antient 

'  Scat.  39  Car.  II.  c.  3.  See  peg.161.     <*  Co.  UtL  237.     2  Saund.  47. 
*  See  peg.  160. 
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feodal  method  of  conveyance,  (by  giving  corporal  seisin  of 
the  lands,)  this  notoriety  was  in  some  measure  answered; 
but  all  the  advantages  resulting  from  thence  are  now  totally 
defeatecl  by  the  introduction  of  death-bed  devises  and  secret 
conveyances :  and  there  has  never  been  yet  $ny  suiRcient 
guard  provided  against  fraudulent  charges  and  incumbrances ; 
since  the  disuse  of  the  old  Saxon  custom  of  transacting  all 
conveyances  at  the  county-court,  and  entering  a  memorial  of 
them  in  the  chartulary  or  leger-book  of  some  adjacent  mo- 
nastery ^ ;  and  the  failure  of  the  general  raster  established 
by  king  Richard  the  first,  for  the  Starrs  or  mortgages  made 
to  Jews,  in  the  capiiula  de  ^JudaeiSj  of  which  Hoveden  has  C  343  ] 
preserved  a  copy.  How  far  the  establishment  of  a  like  ge- 
neral register,  for  deeds,  and  wills,  and  other  acts  affecting 
real  proper^,  would  remedy  this  inconvenience,  deserves  to 
be  well  considered.  In  Scotland  every  act  and  event,  re- 
garding the  transmission  of  property,  is  regularly  entered  on 
record  ^«  And  some  of  our  own  provincial  divisions,  particu- 
larly the  extended  county  of  York,  and  the  populous  county 
of  Middlesex,  have  prevailed  with  the  legislature «  to  erect 
such  registers  in  their  several  districts.  But,  however  plau- 
sible these  provisions  may  appear  in  theory,  it  hath  been 
doubted  by  very  competent  judges,  whether  more  disputes 
have  not.  arisen  in  those  counties  by  the  inattention  and 
omission  of  parties,  than  prevented  by  the  use  of  registers. 

'  Hickes  Dittertai,  epistoiar,  9.  '  Stat.  S&  3  Ann.  c.4.  6  Ann.  c.35. 

^  Dtlrjinplc  on  fiNxlal  property,  262.  7  Ann.  c.20.     8  Geo.  II.  c.  6. 
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CHAPTER    THE    TWENTY-FIRST. 


OF  ALIENATION  by  matter  of 

RECORD.    • 


A  SSURANCES  by  matter  of  record  are  such  as  do  not 
entirely  depend  on  the  act  or  consent  of  the  parties  them* 
selves :  bat  the  sanction  of  a  court  of  record  is  called  in  to 
substantiate^  preserve,  and  be'  a  perpetual  testimony  of  the 
transfer  of  property  from  one  man  to  another ;  or  of  it^s  estab* 
lishment,  when  already  transferred.  Of  this  nature  are, 
1.  Private  acts  of  parliament  2.  The  king^s  grants.  S.  Fines. 
4.  Common  recoveries. 

I.  Private  acts  of  parliament  are,  especially  of  late  years, 
become  a  ver}'  common  mode  of  assurance.  For  it  may 
sometimes  happen,  that  by  the  ingenuity  of  some,  and  the 
blunders  of  other  practitioners,  an  estate  is  most  grievously 
entangled  by  a  multitude  of  contingent  remainders,  resulting 
trusts,  springing  uses,  executory  devises,  and  the  like  artiBcial 
contrivances;  (a  confusion  unknown  to  the  simple  convey- 
ances of  the  common  law;)  so  that  it  is  out  of  the  power  of 
either  the  courts  of  law  or  equity  to  relieve  the  owner.  Or  it 
may  sometimes  happen,  .tha^  by  the  strictness  or  omissions  of 
family-settlements,  the  tenant  of  the  estate  is  abridged  of  some 
reasonable  power,  (as  letting  leases,  making  a  jointure  for  a 
wife,  or  the  like,)  which  power  cannot  be  given  him  by  the 
ordinary  judges  either  in  common  law  or  equity.  Or  it  may 
be  necessary,  in  settling  an  estate,  to  secure  it  against  the 
claims  of  in&nts  or  others  persons  under  legal  disabilities ;  who 
are  not  bound  by  any  judgm^its  or  decrees  of  the  ordinary 
courts  of  justice.    In  these,  or  other  cases  of  the  like  kind, 
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the  transcendent  power  of  parliament  is  caHed  in,  to  cut  the 
Gordian  knot ;  and  by  a  particular  law,  enacted  fer  this  very 
purpose,  to  unfetter  an  estate ;  to  giye  it*s  tenant  reasonable 
powers ;  or  to  assure  it  to  a  purchasor,  gainst  the  remote  6r 
latent  claims  of  infants  or  disabled  per!K>ns,  by  settling  a  pro- 
per equivalent  in  proportion  to  the  interest  so  barred*  This 
practice  was  carried  to  a  great  length  in  the  year  succeeding  the 
restoration;  by  setting  aside  many  conveyances  alleg^  to 
have  been  made  by  constraint,  or  in  order  to  screen  the  estates 
from  being  forfeited  during  the  usurpation.  And  at  last  it 
proceeded  so  far,  that,  as  the  noble  historian  expresses  it% 
every  man  had  raised  an  equity  in  his  own  imagmation,  that 
he  thought  was  entitled  to  prevail  against  any  descent,  testi»* 
ment,  or  act  of  law,  and  to  find  relief  in  parliament :  which 
occasioned  the  king  at  the  close  of  the  session  to  remark  ^, 
that  the  good  old  rules  of  law  are  the  best  security ;  and  to 
wish,  that  men  might  not  have  too  much  cause  to  fSsar,  that 
the  settlements  which  they  make  of  their  estates,  shall  be  too 
easUy  unsettled  when  they  are  dead,  by  the  power  of  parlia- 
ment. 

Acts  of  this  kind  are  however  at  present  carried  on,  in 
both  houses,  witU  great  deliberation  and  caution ;  particularly 
in  the  house  of  lords  they  are  usually  referred  to  two  judges 
to  examine  and  report  on  the  facts  alleged,  and  to  settle  all 
technical  forms.  Nothing  also  is  done  without  the  consent,  ^ 
expressly  given,  of  all  parties  in  being,  and  capable  of  consent) 
that  have  the  remotest  interest  in  the  matter:  unless  srutti 
consent  shall  appear  to  be  perversely  and  Without  any  reason 
withheld.  And,  as  was  before  hinted,  an  equivalent  in  money 
or  other  estate  is  usually  settled  upon  infants,  or  persons  not 
in  esscj  or  not  of  capacity  to  act  Tor  themselves,  who  are  to  be 
concluded  by  this  act.  And  a  general  saving  is  constanify 
added,  at  the  close  of  the  bill,  of  the  right  and  interest  of  all 
persons  whatsoever;  except  those  whose  consent  is  so  given 
or  purchased,  and  who  are  therein  particularly  named :  though 
it  hath  been  holden,  that,  even  if  such  saving  be  omitted,  the 
act  shall  bind  none  but  the  parties^. 

•  Loid.  CUr.  Cootin.  16S.  <  8  Co.  1S8.     Godb.  171. 

t*  Ibid.  les. 
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.    ^Mikis  all  the  parties  to  the 

^   M>  ^  private  conveyance,  than 

'     '  w    «;^2)4:icure.     It  is  not  therefore 

*"       .  uj^  A  taere  private  statute ;    it  is  not 

.^iMi^  ihe  other  laws  of  the  session ;  it 

«u*uisc,  when  obtained  upon  fraudulent 

aui  (xwn  holden  to  be  void,  if  contrary  to 

.  .    ;    jod  no  judge  or  jury  is  bound   to  take 

..4Ac:>c»  ihe  same  be  specially  sot  forth  and  pleadeil 

\z   remains   however  enrolled  among  the  public 

<     i   liie  nation,  to  be  for  ever  preserved  as  a  {x^r- 

.c^uKNiy  of  the  conveyance  or  assurance  so  made  or 

isoied. 


.  .kh' 


LI.  The  X-fiig^5^a;i/5  are  also  matter  of  public  record.    For 
.»  ^  Germyn  says  %  the  king's  excellency  is  so  high  in  the 
di»,  that  no  freehold  may  be  given  to  the  king,  nor  derived 
truiu  him,  but  by  matter  of  recortl.    And  to  this  end  a  variety 
of  offices  are  erected,  communicating  in  a  regular  subordin- 
ation on^  with  another,  through  which  all  the  king's  grants 
must  pass,  and  be  transcribed,  and  enroHed ;  that  the  same 
may  be  narrowly  inspected  by  his  officers,  who  will  inform 
him  if  any  thing  contained  therein  is  improper,  or  unlawfid 
to  be  granted.     These  grants,  whether  of  lands,  honours, 
liberties,  franchises,  or  ought  besides,  are  contained  in  char- 
ters, or  letters />fl/«i/,  that  is,  open  letters,  lita^ae  patentes :  so 
called  because  they  are  not  sealed  up,  but  exposed  to  open 
▼lew,  with  the  great  seal  pendant  at  the  bottom;    and  are 
usually  directed  or  addressed  by  the  king  to  all  his  subjects  at 
large.     And  therein  they  diifer  from  certain  other  letters  of 
the  king,  sealed  also  with  his  great  seal,  but  directed  to  par- 
ticular persons,  and  for  particular  purposes :  which  therefore, 
not  l)eing  proper  for  public  inspection,  are  closed  •  up  and 
sealed  on  the  outside,  and  are  thereupon  called  )vrits  closc^ 
literae  clausacy  and  are  recorded  in  the  close-roUs,  in  the  same 
manner  as  the  others  are  in  the  patent-rolls. 

Grants  or  letters  patent  must  first  pass  by  biU :  which  is 
prepared  by  the  attorney  and  solicitor  general,  in  consequence 

f-  Richardson  r.  Hamilton.    Cane.  8.         ''4  Rep.  1 S. 
Jan.  1773.  M<K«nsitt  i*.  SCuart.    /X>m.         '  Dr.  &  Stud.  b.  1 .  d.  8. 
Fn»e.  13  Mar.  1754. 
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of  a  warrant  itoin  the  crown;  and  is  then  signed,  ihs^  is, 
subscribed  at  the  top,  with  the  king's  own  sign  manual^  and 
sealed  with  his  privi/  signet^  which  is  always  in  the  custody  of 
the  principal  secretary  of  state ;  and  then  sometimes  it  imme* 
diately  passes  under  the  great  seal,  in  which  case  the  patent 
is  subscribed  in  these  words,  ^^  per  ipsum  regem,  by  the  kiag 
*^  himself  c^."  Otherwise  the  course  is  to  carry  an  extract  of 
the  bill  to  the  keeper  of  tlie  privy  seal^  who  makes  out  a  writ 
or  warrant  thereupon  to  the  chancery ;  so  that  the  sign  ma- 
nual is  the  warrant  to  the  privy  seal,  and  the  privy  seal  is  the 
warrant  to  tlie  gi^eat  seal :  and  in  this  last  case  the  patent  is 
subscribed,  ^^  per  breve  de  privato  sigilloy  by  writ  of  privy 
^^  seal^"  But  there  are  some  grants  which  only  pass  through 
certain  offices,  as  the  admijralty  or  treasur}%  in  consequence  of  ' 
a  sign  manualy  without  the  confirmation  of  either  the  signefj 
the  grecU  or  the  privy  seal. 

The  manner  of  granting  by  the  king  does  not  more  diSkr 
from  that  by  a  subject,  than  the  construction  of  his  grants^ 
when  ipade.  1.  A  grant  made  by  the  king,  at  the  suit  of  tie 
grantee,  shall  be  taken  most  beneficially  Jbr  the  king,  and 
against  the  party :  whereas  the  grant  of  a  subject  is  constmed 
most  strongly  against  the  grantor.  M'Tierefore  it  Is  usual  to 
insert  in  the  king's  grants,  that  they  are  made,  not  at  the  suit 
of  the  grantee,  but  ^^  ex  speciali  gratia^  certa  scientioy  et  viero 
"  motu  regis ;"  and  then  they  have  a  more  liberal  construc- 
tion ^  2.  A  subject's  grant  shall  be  construed  to  include 
many  things,  besides  what  are  expressed,  if  necessary  for  the 
operation  of  the  grant*  Therefore,  in  a  private  grant  of  the 
profits  of  land  for  one  year,  free  ingress,  egress,  and  r^ess» 
to  cut  and  carry  away  those  profits^  are  also  inclusively 
granted  ^ :  and  if  a  feoffinent  of  land  was  made  by  a  lord  to 
his  villein,  this  operated  as  a  roanumisbion  ^ ;  fpr  he  was 
otherwise  unable  to  hold  it.  But  die  king's  grant  shall  not 
enure  to  any  other  intent,  than  that  which  is  precisely  ex- 
pressed in  the  grant  As,  if  he  grants  land  to  an  alien,  it 
operates   nothing;   for  such  gi*ant  shall  not  also  enure  to    C  348. 


'^  2  Rep.  17.  b.    '9  Rep.  92.  <  Co.  Litt.  56. 

'  Ibid.  2  Inst.  555.  ^  Litt.  §  20<>. 

^  Finch.  L.  100.  '  10  Hep.  112. 
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make  him  a  denizen,  that  so  he  may  be  capable  of  taking  by 
grant  K  3.  When  it  appears,  from  the  face  of  the  grant,  that 
the  king  is  mistaken,  or  deceived,  either  in  matter  of  fact  or 
matter  of  law,  as  in  case  of  false  suggestion,  misinformation, 
or  mbrecital  of  former  grants ;  or  if  his  own  title  to  the  thing 
granted  be  different  from  what  he  supposes ;  or  if  the  grant 
be  informal ;  or  if  he  grants  an  estate  contrary  to  the  rules  of 
law :  in  any  of  these  cases  the  grant  is  absolutely  void  \  For 
instance,  if  the  king  grants  lands  to  one  and  his  heirs  male, 
this  is  merely  void  :  for  it  shall  not.  be  an  estate-tail,  because 
there  want  words  of  procreation,  to  ascertain  the  body  out  of 
which  the  heirs  shall  issue :  neither  is  it  a  fee-simple,  as  in 
common  grant  it  would  be;  because  it  may  reasonably  be 
supposed,  that  the  king  meant  to  give  no  more  than  an  estate- 
tail':  the  grantee  is  therefore  (if  any  thing)  nothing  more 
than  tenant  at  will".  And  to  prevent  deceits  of  the  king, 
witli  regard  to  the  value  of  the  estate  granted,  it  is  particularly 
provided  by  the  statute  iHen.IV.  c.  6.  that  no  grant  of  his 
shall  be  good,  unless,  in  the  grantee's  petition  for  them, 
express  mention  be  made  of  the  real  value  of  the  lands. 

III.  We  are  next  to  consider  a  very  usual  species  of  as- 
surance, which  is  also  of  record ;  viz,  a  Jine  of  lands  and 
tenements.  In  which  jt  will  be  necessary  to  explain,  1.  The 
nature  of  a  fine ;   2.  It's  several  kinds ;  and  5.  It's  force  and 

1.  A  FINE  is  sometimes  said  to  be  a  feoffment  of  record": 
though  it  might  with  more  accuracy  be  called  an  acknowledg- 
ment of  a  feoffment  on  record.  By  which  is  to  be  under- 
stood, that  it  has  at  least  the  same  force  and  effect  with  a 
feoffment,  in  the  conveying  and  assuring  of  lands  :  though  it 
is  one  of  those  methods  of  transferring  estates  of  freehold  by 
the  common  law,  in  which  livery  of  seisin  is  not  necessary  to 
^  349  ]  ^  actually  given  ;  the  supposition  and  acknowledgment 
thereof  in  ia  court  of  record,  however  fictitious,  inducing  an 
equal   notoriety.      But,   more   particularly,   a   fine   may  be 

'  Bro.  Abr.  Ui.  Patent,  62.  Finch.     ,   "  Bro.  Abr.  lit.  Estates,  S3,  tit.  Pa-. 
L.  101.  l«t/#,  104.     Dyer,  270.     Dav.  45. 

k  Freem.  172.  "  Co.  Litt.  50. 

'  JRjich.  101,  102. 
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described  to  be  an  amicable  composition  or  agreement. of  a  . 
suit,  either  actual  or  fictitious,  by  leave  of  the  king  or  his 
justices :  whereby  the  lands  in  question  become,  or  are  ac- 
knowledged to  be,  the  right  of  one  of  the  parties  ®.  In  it's 
original  it  was  founded  on  an  actual  suit,  commenced  at  law 
for  recovery  of  possession  of  land  or  other  hereditaments ; 
and  the  possession  thus  gained,  by  such  composition  was  found 
to  be  so  sure  and  effectual,  that  fictitious  actions  were,  and 
continue  to  be,  every  day  commenced,  for  the  sake  of  obtain- 
ing the  same  security. 

A  FINE  is  so  called  because  it  puts  an  aid^  not  only  to  the 
suit  thus  commenced,  but  also  to  all  other  suits  and  controver- 
sies concerning  the  same  matter.  Or,  as  it  is  expressed  in 
an  ancient  record  of  parliament  **,  1 8  Edw.  I.  "  Nee  in  regno 
"  Angliae  praoideatur^  vel  sit,  aliqiia  securitas  major  vel  solentp^ 
"  nior^  per  quant  afiquis  vel  aliqua  statum  certiorem  habere 
^^jTOSsity  vel  ad  statum  suum  verificandum  aliquod  solennius 
"  testimonium  prodticere^  quam  Jinem  in  curia  domini  regis 
"  levatum :  qui  quidemjinis  sic  vocatar,  eo  qmdjinis  et  consum* 
"  matio  omnium  placitorum  esse  debety  et  hac  de  causa  provide- 
"  batur.''  Fines  indeed  are  of  equal  antiquity  with  the  first 
rudiments  of  the  law  itself;  are  spoken  of  by  Glanvil  **  and 
Bracton'  in  the  reigns  of  Hen.  II.  and  Hen.  III.  as  things 
then  well  known  and  long  established ;  and  instances  have 
been  produced  of  them  even  prior  to  the  Norman  evasion  •. 
So  that  the  statute  18  Edw.  I.  called  modus  levandi  Jines,  did 
not  give  them  original,  but  only  declared  and  regulated  the 
manner  in  which  they  should  be  levied  or  carried  on.  And 
that  is  as  follows  : 

1.  The  party  to  whom   the   land  is  to.be  conveyed  or 
assured,  commences  an. action  or  suit  at  law  against  the  oth^,.* 
generally  an   action  of  covenant  S  by  suing  out  a  writ  of  £  35Q 
praecipe,  called  a  writ  of  covenant  ^ :  the  foundation  of  which 
is  a  supposed  agreement  or  covenant,  that  the  one  shall  con- 

°  Co.  Litt  ISOrf  'A  fine  may  dlso  be  levied  an  a  writ 

f  2  Roll.  Abr.  13.  of  metnCy  of  wantiiUia  chariae,  or  de 

*)  /.  8.  c.  1.  cansueludinibu9  ei  aervUiis.     (Finch.  L. 

••  /.  5.  tr,  5.  c.  28.  §  7.  278.) 

^  riowd.  369.  "  Sec  Appendix,  No.  IV.  §  1, 

C  C   2 
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¥ey  the  lands  to  the  other:  on  the  breach  of  which  agree* 
ment  the  action  is  brought.  On  this  writ  there  ^is  due  to  the 
the  king,  by  antient  prerogative,  a  pfimer  Jine^  or  a  noble  for 
every  five  marks  of  land  sued  for ;  that  is,  one  tenth  of  the 
annual  value  ^.    The  suit  beings  thus  commenced,  then  follows, 

2.  The  licentia  concordandt\  or  leave  to  agree  the  suit  ^ 
For,  as  soon  as  the  action  is  bipught,  the  defendant,  know- 
ing himself  to  be  in  the  wrong,  is  supposed  to  make  over- 
tures of  peace  and  accommodation  to  the  plaintiff.  Who, 
accepting  them,  but  having,  upon  suing  out  the  writ,  given 
pledges  to  prosecute  |iis  suit,  which  he  endangers  if  he  now 
deserts  it  without  licence,  therefore  applies  to  the  court 
for  leave  to  make  the  matter  up.  This  leave  is  readily 
granted,  but  for  it  there  is  also  another  fine  due  to  the  king 
by  his  prerogative,  which  is  an  ancient  revenue  of  the  crown, 
and  is  called  the  king's  silver^  or  sometimes  the  post  ^ne^  with 
respect  to  tlie  jnimer  Jine  before  mentioned.  And  it  is  as 
iDOch  as  the  primer  Jine^  and  half  as  much  more,  or  ten  shil- 
lings for  every  five  marks  of  land ;  that  is,  three-twentieths  of 
the  suiiposed  annual  value  \ 

S.  Next  coqies  tlie  concord^  or  agreement  itself x,  after 
leave  obtained  from  the  court :  which  is  usually  an  acknow- 
ledgment fi-om  the  deforciants  (or  those  who  keep  the  other 
out  of  possession)  that  the  lands  in  ijuestion  are  the  right  of 
the  complainant.  And  from  this  acknowledgment,  or  re- 
cognition of  right,  the  party  levying  the  fine  is  called  the 
351  ]  Bog^Mzor^  and  he  to  whom  it  is  levied  the  cognizee.  This  ac- 
knowledgment must  be  made  either  openly  in  the  court  of 
common  pleas,  or  before  the  lord  chief  justice  of  that  court ; 
or  else  before  one  of  tlie  judges  of  that  court,  or  two  or  more 
commissioners  in  the  country,  empowered  by  a  special  autho- 
rity called  a  writ  of  d^dimus  potestatem ;  which  judges  and 
commissioners  are  bound  by  statute  IS  Edw.I.  st.4.  to  take 

"  2  Inst.  51 1 .                       .           '  of  his  perquisites  for  deciding  the  cause. 

"^  Appendic,  No.  IV.  §  2.     In  the  (Robertson,  Cha.  V.  i.  31.) 

times  of  strict-  feodal  jurisdiction,  if  m  *  5  Rep.  39.      2  Inst  511.      Stat, 

irassal  had  commenced  a  suit  in  the  lord^s  32  Geo.  1 1,  c.  14. 

court,  he  could  not  abandon  it  without  ^  Appendix,  No.  IV.  §3. 
leave ;  lest  tkc  lord  should  be  deprived 
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care  that  the  cognizors  be  of  full  age,  sound  memory,  and 
out  of  prison.  If  there  be  any  feme-covert  among  the  cog-^ 
nizors,  she  is  privately  examined  where  she  does  it  willihgljr 
and  freely  or  by  compulsion  of  her  husband. 

By  these  acts  all  die  essential  parts  of  a  fine  are  completed: 
and,  if  the  cognizor  dies  the  next  moment  ailer  the  fine  is 
acknowledged,  provided  it  be  subsequent  to  the  day  on  which 
the  writ  is  made  returnable*,  (1)  [still  the  fine  shall  be  carried 
on  in  all  it's  remaining  parts :  of  which  the  next  is, 

4.  The  note  of  the  fine^;  which  is  only  an  abstract  of 
tl)e  writ  of  covenant^  and  the  concord ;  naming  tKe  parties, 
the  parcels  of  land,  and  the  agreement.  This  must  be  en* 
rolled  of  record  in  the  proper  office,  by  direction  of  the 
statute  5  Hen. IV.  c.l 4.  .  .  . 

5.  The  fifth  part  is  the  foot  of  the  fine,  or  conclusion  of 
it:  which  includes  the  whole  matter,  reciting  the  parties, 
day,  year,  and  place^  and  before  whoip  it  was  acknowledged 
or  levied  K  Of  this  there  are  indentures  made,,  or  engh>sse(!,: 
at  the  chlrographer's  office,  and  delivered  to  the  cognizor* 
and  the  cognizefe ;  usually  beginning  thus,  "  haec  est  Jitudis 
<^  concordiay  this  is  the  final  agi'eement,''  and  then  reciting 
the  whole  proceedmg  at  length.  And  thus  the  fine  is  ccMn* 
pletely  levied  at  common  law. 

By  several  statutes  still  more  solemnities  are  superddded, 
in  order  to  render  the  fine  more  universally  public,  and  less 
liable  to.  be  levied  by  fi-aud  or  covin.  And,  first  by  27  Edw.  L 
c.  1.,  the  note  of  tlie  fine  shall  be  openly  read  in  the  court  of  [  352 
common  pleas^  at  two  several  dajfs  in  one  wc^k,  and  during 
such  reading  all  pleas  shall  cease.  By  5  Hen.  IV.  cl4.  and 
2S  £liz.  C.3.,  all  the  proceedings  oil  fines,  eithet  at  the  time 
of  acknowledgment,  or  previous  or  subsequent  thereto^  sball 

*  Comb.  71.  •  Appendii,  No.  IV.  $  4.  «»  Jji^  1 5. 


(I)  The  death  of  the  cogtiizor  befoi^.tbe  return  dhy  ofthe  writ,  woold 
have  the  effect  of  abating  the  suit  before.the  court  had  acquired  any  juris- 
diction in  the  matter,  and  of  course  before  it  could  grant  leave  to  make 
up  the  suit. 
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be  enrolled  of  record  in  the  court  of  common  pleas.  By 
1  Ric.III.  c.7.  confirmed  and  enforced  by  4  Hen.  VII.  c.SJ*., 
the  fine,  afler  engrossment,  shall  be  openly  read  and  pro- 
claimed in  court  (during  which  all  pleas  shall  cease)  sixteen 
times ;  viz.  four  times  in  the  term  in  which  it  is  made,  and 
four  times  in  each  of  the  three  succeeding  terms ;  which  is 
reduced  to  once  in  each  term  by  31  Eliz.  c.  2.,  and  these 
^oclamations  are  indorsed  on  the  back  of  the  record  ^.  It 
is  also  enacted  by  23  Eliz.  c.  3.,  that  the  chirographer  of 
fines  shall  every  term  write  out  a  table  of  the  fines  levied  in 
each  county  in  that  term,  and  shall  affix  them  in  some  open 
part  of  the  court  of  common  pleas  all  the  next  term :  and 
shall  also  deliver  the  contents  of  such  table  to  the  sheriff  of 
every  county,  who  shall  at  the  next  assises  fix  the  same  in 
some' open  place  in  the  court,  for  the  more  public  notoriety 
of  the  fine. 

2.  Fines,  thus  levied,  are  of  four  kinds.     1.  What  in  our 
law  French  is  called  a  fine  "  sur  dognizance  de  droits  come  ceo 
**  que  il  ad  de  soil  done ,-"  or,  a  fine  upon  acknowledgment  of 
the  right  of  the  cognizee,  as  that  which  he  hath  of  the  gifl 
of  the  cognizor  **.     This  is  the  best  and  surest  kind  of  fine ; 
for  thereby  the  deforciant,  in  order  to  keep  his  covenant  with 
the  plaintiff,  of  conveying  to  him  the  lands  in  question,  and 
at  the  same  time  to  avoid  the  formality  of  an  actual  feoffment 
and  livery,  acknowledges  in  court  a  former  feofFmept,  or  gift 
in  possession,  to  have  been  made  by  him  to  the  plaintiff. 
This  fine  is  therefore  said  to  be  a  feoffment  of  record ;  the 
livery  thus  acknowledged  in  court,   being  equivalent  to  an 
actual  livery ;  so  that  this  assurance  is  rather  a  confession 
of  a  former  conveyance,  than  a  conveyance  now  originally 
made ;  for  the  deforciant  or  cognizor  acknowledges,  cognoscitj 
353  ]    ^^  right  to  be  in  the  plaintiff,  or  cognizee,  as  that  which  he 
hath  dc  son  doncy  of  the  proper  gift  of  himself,  the  cognizor. 
2.'  A  fine  "  sisr  cognizance  de  droit  iantum^^  or  upon  acknow- 
ledgment of  the  right  merely ;  not  with  the  circumstance  of 
a  preceding  gifl  from  the  cognizor.     This  is  commonly  used 
to  pass  a  reva'sionaiy  interest,  which  is  in  the  cognizor.     For 

•^  Appendix,  No.  IV,  56. 

^  This  is  ihsLi  sort,  of  which  an  example  is  given  in  die  Appendix,  No.  IV. 
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of  such  reversions  there  can  be  no  feoffment,  or  donation 
witli  livery,  supposed;  as  the  possession  during  the  parti- 
cular estate  belongs  to  a  third  person  ®.  It  is  worded  in  this 
manner :  "  that  the  cognizor  acknowledges  the  right  to  be  in 
^^  the  cognizee ;  and  grants  for  himself  and  his  heirs,  that  the 
"  reversion,  after  the  particular  estate  determines,  shall  go  to 
the  cognizee '."  3.  A  fine  "  sta-  concessit**  is  where  the  cog- 
nizor, in  order  to  mckke  an  end  of  disputes,  though  he  acknow- 
ledges no  precedent  right,  yet  grants  to  the  cognizee  an 
estate  de  novo  usually  for  life  or  years,  by  way  of  supposed 
composition.  And  this  may  be  done  reserving  a  rent,  or  the 
like ;  for  it  operates  as  a  new  grant  ^.  4-.  A  fine,  sur  done^ 
grants  et  render^**  is  a  double  fine,  comprehending  the  fine 
sur  cogtiizance  de  droit  come  ceo^  Sfc.  and  the  fine  5wr  concessit : 
and  may  be  used  to  create  particular  limitations  of  estate : 
whereat  the  fine  sur  cognizance  de  droit  come  ceo^  Sfc,  conveys 
nothing  but  tiXi  absolute  estate,  either  of  inheritance  or  at  least 
of  freehold  **.  In  this  last  species  of  fine,  the  cognizee,  after 
the  right  is  acknowledged  to  be  in  him,  grants  back  again,  or  , 
renders  to  the  cognizor,  or  perhaps  to  a  stranger,  some  other 
estate  in  the  premises.  But,  in  general,  the  first  species  of 
fine,  sur  cogtiizance  de  droit  come  ceoy  Sfc.  is  the  most  used,  as 
it  conveys  a  clean  and  absolute  freehold,  and  gives  the  cog- 
nizee a  seisin  in  law,  without  any  actual  livery ;  and  is  there- 
fore called  a  fine  executed,  whereas  the  others  Are  but  exe- 
cutory. 

3.  We  are  next  to  consider  the  force  and  effect  of  a  fine. 
These  principally  depend, '  at  this  day,  on  tlie  common  law, 
and  the  two  statutes,  4- Hen.VII.  c.S*.  and  ,  32  Hen,  VIIL 
C.36.  The  antient  common  law,  with  respect  to  this  point, 
is  very  forcibly  declared  by  the  statute  18  Ed w.  I.  in  these  [  354 
words ;  "  And  the  reason,  why  such  solemnity  is  required 
"  in  the  passing  of  a  fine,  is  this ;  because  the  fine  is  so  high 
"  a  bar,  and  of  so  great  force,  and  of  a  nature  so  powerful 
"  in  itself,  that  it  precludes  not"  only  those  which  are  parties 
"  and  privies  to  tlie  fine,  and  their  heirs,  but  all  other  per- 
"  sons  in  the  world,  who  ^re  of  full  age,  out  of  prison,  of 
^'  sound  memory,  and  within  the  four  seas,  the  day  of  the 

*  Moor.  629.  «  West.  p.  2.  §  66. 

f  West.Sjmb.  p.2.  §95.  •         »»  &ilk.  340. 
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<<  fine  levied ;  unle^  they  put  in  their  claim  on  the  foot  ^  of 
<<  the  fine  within  a  year  and  a  day."  But  this  doctrine,  of 
barring  the  right  by  noth-<laim^  was  abolished  for  a  time  by  a 
statute  made  in  34  Edw.III.  c.l6.  which  admitted  persons  to 

• 

claim,  and  falsify  a  fine,  at  any  indefinite  distance  * ;  whereby, 
as  sir  Edward  Coke  observes  \  great  contention  arose,  and 
few  men  were  sure  of  their  possessions,  till  the  parliament  held 
4  Hen.  VIL  reformed  that  mischief,  and  excellently  moderated 
between  the  latitude  given  by  the.  statute  and  the  rigour  of 
the  common  law.  For  the  statute,  then  made  *  restored  the 
doctrine  of  non-claim ;  but  extended  the  time  of  claim.  So 
that  now,  by  that  statute,  the  right  of  all  strangers  whatso- 
ew&c  is  bound,  unless  they  make  claim,  by  w^ay  of  action  or 
lawful  entry,  not  within  otie  year  and  a  day,  as  by  the  com- 
mon law,  but  within  Jive  years  after  proclamation  made:  ex- 
cept feme*coyerts,  infants,  prisoners,  persons  beyond  the  seas, 
and  such  as  are  not  of  whole  mind ;  who  have  five  years 
allowed  to  them  and  their  heirs,  after  the  -death  of  their  hu6<» 
bands,  their  attaining  fi|Il  age,  recovering  their  liberty,  r&> 
turning  into  England,  or  l)eing  restored  to  their  r^t  nund* « 

It  seems  to  have  been  the  intention  of  that  politic  prince^ 
king  Henry  VII.,  to  have  covertly  by  this  statute  extended 
fines  to  have  been  a  bar  of  estates-tail,  in  order  to  unfetter 
^S5  ]  the  more  easily  the  estates  of  his  powerful  nobility,  and  lay 
them  more  open  to  alienations  ;  being  well  aware  that  poweF 
will  always  accompany  property.  But  doubts  having  arisen 
whether  they  could,  by  mere  imj^cation,  be  adjudged  a  suf- 
ficient bar  (which  they  were  expressly  declared  no/  to  be  by 
the  statute  de  donis\  the  statute  32  Hen.yill.  c.36*  waa 
thereupon  made ;  which  removes  all  difficulties,  by  declaring 
that  a  fine  levied  by  any  person  of  full  age^  to  whom  or  to 
whose  ancestors  lands  ha,ve  been  entailed,  shall  be  a  perpetual 
bar  to  them  and  their  heirs  claiming  by  force  of  such  entail  t 

•  * 

"  Sur  Za  |ii^  as  it  is  ia  Uw  Cottim  3.  By  eatry  on  thf  kods.     4^  By  con. 

MS.  and  oot  pur  UpaiSy  as  printed  by  tinual  tMm,  S  Inst.  518.     The  second 

Berthelet,  and  in  S  Inst.  51 1 :     Hiere  is  not  now  in  force  under  Uie  statute  of 

were  then  Ibur  methods  of  claiming,  so  HeniyVIL 

M  to  aToid  being  oondudsd  by  a  fine :  *  lilt.  §  441. 

1.  By  action.  2.  ByenteHngsuchclaim  ^  9  Inst.  5 18. 

on  the  record  at  tbe/»#r  of  the  fine.  <  4 Hen.  VII.  c.  S4.     SeepagellS. 
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unless  the  fine  be  levied  by  a  woman  after  die  death  of  her 
husbandi  of  lands  whidi  were,  by  the  gift  of  him  or  his  an* 
cestors,  assigned  to  her  in  tail  for  her  jointure  ™  ;  or  unless  it 
be  of  lands  entailed  by  act  of  parliament  or  letters  patent^ 
and  whereof  tiie  reversion  belongs  to  the  crown. 

From  this  view  of  the  comrocm  law,  regulated  by  these 
.  statutes,  it  appears,  that  a  fine  is  a  solemn  conveyance  on 
record  from  the  cognizor  to  the  cognizee,  and  that  the  per^ 
sons  bound  by  a  fine  are  parties^  privies^  and  strangers. 

The  parties  are  either  the  cognizors,  or  cognizees,  and 
these  are  immediataly  concluded  by  the  fine,  and  barred  of 
any  latent  right  they  might  have,  even  though  under  the  legal 
impediment  of  coverture.  And  indeed,  as  this  is  almost  the 
only  act  that  a  Jeme^-covertf  or  married  woman,  is  permitted 
by  law  to  do  (and  that  because  she  is  privately  examined  as 
to  her  voluntary  consent,  which  removes  the  general  suspicion 
of  compulsion  by  her  husband),  it  is  therefore  the  usual  and  ' 
almost  the  only  safe  method,  whereby  she  caii  join  in  the  sale, 
settlement,  or  incumbrance  of  any  estate. 

Privies  to  a  fine  are  such  as  are  any  way  related  to  the 
parties  who  levy  the  fine,  and  claim  under  them  by  any  right 
of  blood  or  other  right  of  representation.  Such  as  are  tha 
heirs  general  of  the  cognizor,  the  issue  in  tail  since  the  statute 
of  Henry  the  eighth,  the  vendee,  the  devisee,  and  all  others 
who  must  make  title  by  the  persons  who  levied  the  fine. 
For  the  act  of  the  ancestor  shall  bind  the  heir,  and  the  act  of 
the  principal  his  substitute,  or  such  as  claim  under  any  Qonr  r  35^  -1 
.  veyance  made  by  him  subsequent  to  die  fine  so  levied  °. 

Strangers  to  a  fine  are  all  other  persons  in  the  worlds 
except  only  parties  or  privies.  And  these  are  also  bound  by 
a  fine,  unless,  within  five  years  after  proclamations  made, 
they  interpose  their  claim  :  provided  they  are  under  no  l^al 
impediments,  and  have  then  a  present  interest  in  the  estate, 
llie  impediments,  as  hath  before  been  said,  are  coverture^ 
infancy,  imprisonment,  insanity,  and  absence  beyond  sea;  and 

"•  See  statute  11  Hen,  VII.  c  Sa  "3  Rep.  87. 
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persons,  who  are  thus  incapacitated  to  prosecute  their  rights, 
have  five  years  allowed  them  to  put  in  their  claims  after  such 
*  impediments  are  removed.  Persons  also  that  have  not  a 
present,  but  a  fiiture  interest  only,  as  those  in  remainder  or 
reversion,  have  five  years  allowed  them  to  claim  in,  from 
the  time  that  such  right  accrues  ®-(2)  And  if  within  that  time 
they  neglect  to  claim,  or  (by  die  statute  4-  Ann.  cI6.)  if  they 
do  not  bring  an  action  to  try  the  right  within  one  year  after 
making  such  claim,  and  prosecute  the  same  with  effect,  all 
persons  whatsoever  are  barred  of  whatever  right  they  may 
have,  by  force  of  the  statute  of  non-claim. 

But,  in  order  to  make  a  fine  of  any  avail  at  all  it  is  ne- 
cessary that  the  parties  should  have  some  interest  or  estate  in 
tlie  lands  to  be  affected  by  it.  Else  it  were  possil^ie  that  two 
strangers,  by  a  mere  confederacy,  might  without  any  risque 
defraud  the  owners  by  levying  fines  of  their  lands  ;  for  if  the 
attempt  be  discovered,  they  can  be  no  sufferers,  but  must 
only  remain  in  statu  quo ;  whereas  if  a  tenant  for  life  levies 
a  fine,  it  is  an  absolute  forfeiture  of  his  estate  to  the  remain- 
der-man or  reversioner  ^  if  claimed  in  proper  time.  It  is 
not  therefore  to  be  supposed  that  such  tenants  will  frequently 
run  so  great  a  hazard ;  but  if  they  do,  and  the  claim  is  not 
duly  made  within  five  years  after  their  resj^ective  terms  ex- 
pire**, the  estate  is  for  ever  barred  by  it  Yet  where  a 
stranger,  whose  presumption  cannot  be  thus  punished,  ofli- 
ciously  interferes  in  an  estate  which  in  no  wise  belongs  to  him, 
n  S57  ]  his  fine  is  of  no  effect ;  and  may  at  any  time  be  set  aside 
(unless  by  such  as  are  parties  or  privies  thereunto  ')  by  plead- 
ing that  "  partes  Jinis  nihil  habuerunt,**  And,  even  if  a  te- 
nant for  years,  who  hath  only  a  chattel  interest,  and  no  free- 
hold in  the  land,  levies  a  fine,  it  operates  nothing,  but  is 
liable  to  be  defeated  by  the  same  plea  •     Wherefore  when  a 

<>  Co.  Litt.  372.  '  Hob.  3.S4. 

r  Ibid,  251.  *5  Rep.  123.     Hardr.401. 

*»  2  Ler.  52. 

(2)  And  if  a  person  has  both  a  present  and  a  future  interest  (as  the 
remainder  man  after  a  tenant  for  life  has  levied  a  fine),  he  may  wave  his 
immediate  title  of  entry,  that  which  the  forfeiture  gives  him,  and  enter 
within  five  years  after  the  death  of  the  tenant  of  life.  Laund  v.  Tucker^ 
Cro.  Eliz.  254. 
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lessee  for  years  is  disposed  to  levy  a  fine,  it  is  usual  for  him 
to  make  a  feoffment  first,  to  displace  the  estate  of  the  rever- 
sioner t,  and  create  a  new  freehold  by  disseisin.  And  thus 
much  for  the  conveyance  or  assurance  by  fine ;  which  not 
only,  like  other  conveyances,  binds  the  grantor  himself,  and ' 
his  heirs ;  but  also  all  mankind,  whether  concerned  in  the 
transfer  or  no,  if  they  fail  to  put  m  their  claims  within  the 
time  allotted  by  law^(3) 

»  Ilardr.  402.     2  Lev.  52, 


(3)  It  will  be  obvious  to  the  student,  that  the  effect  of  a  fine  upon  the 
rights  of  strangers,  is  one  great  cause  of  its  frequent  use;  because  dormant 
titles,  which  would  subsist  with  a  right  of  entry  for  twenty  years,  and  a 
right  of  action  for  many  more,  are  thereby  extinguished  in  ordinary  cases 
in  five  years.  This  results  from  the  nature  of  a  fine,  which  being  the  agree- 
ment of  a  suit  respecting  lands  or  tenements  made  solemnly  by  permission 
of  the  court,  was  held  to  be  as  immediatefy  and  extensively  binding,  as 
a  judgment  in  a  writ  of  right  would  have  been,  and  therefore  binding  all 
the  world,  after  e  year  and  a  day,  at  common  law. 

Another  efiect  of  fines,  I  mean  their  operation  on  the  issue  of  tenant  in 
tail,  is  attributable  merely  to  statutory  provisions.     Mr.  Hargrave  in  his 
note  on  Co.  Lit.  121.  a.  n.  171.  discusses  at  some  length  the  question 
whether  the  statute  which  gave  them  this  effect  was  the  4  H.  7.  c.  24.  or 
the  32  H.8.     It  is  of  little  importance,  except  as  marking  historically  the 
policy  pursued  by  different  princes,  in  facilitating  the  alienation  of  lands. 
In  this  point  of  view,  Mr.  Hargrave's  remark  is  worthy  of  attention,  that 
entails  received  their  death-wound  from  the   establishment  of  common 
recoveries  by  the  opinion  pronounced  in  Taltarum's  case  so  early  as  the 
12th  of  Edward  4.    By  a  common  recovery,  any^tenant  in  tail  in  possession 
before  the  statute  of  H.7.  might  have  barred  the  entail  in  the  most  perfect 
and  absolute  manner ;  whcrens  after  that  statute,  and  to  this  day,  a  fine 
does  it  only  partially;   and  with   respect  to  the  issue  in  tail,   certainly, 
any  common  reader  of  the  statute  would  not  detect  the  supposed  policy  of « 
Hen.  VII. ;  indeed  Mf.  D.  Barrington  asserts,  that  instead  of  destroying, 
it  Kaved  estates  in  tail.     Obscrv.  448.  4th  edit.     It  will  naturally  be  asked 
by  the  student,  if  the  operation  of  a  fine,  whether  by  the  one  or  the 
other  statute,  in  barring  entails  is  so  limited,  and  that  of  a  common  re- 
covery so  complete,  why  it  is  ever  resorted  to  for  that  purpose  ?    The 
answer  is,  that   under  some  circumstances  its  limited  operation  is  all 
that  is  necessary ;  as  where  a  tenant  in  tail  in  possession  has  the  immediate 
reversion  or  remainder  in  fee ;  in  which  case  no  one  can  make  title  to  the 
estate,  except  as  his  priory  or  heir,  who  would  be  barred  immediately  by  a 
fine.    Under  other  circumstances  the  party  cannot  si^fier  a  common  re-  . 
cover}%  as  where  the  tenant  in  tail  is  only  a  remainder  man,  and  he  who 
has  the  freehold  in  possession  will  not  join  him  in  the  necessary  convey- 
ances ;  in  such  a  case  all  that  can  be  done  is  to  bar  those  clainung  under 
the  remainder  man  by  his  fine. 

Another 
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IV.  The  fourth  species  of  assurance,  by  matter  of  record, 
is  a  common  recaoety^  Concerning  the  original  of  which  it 
was  formerly  observed  ",  that  common  recoveries  were  in- 
vented by  the  ecclesiastics  to  elude  the  statutes  of  mortmain  : 
and  afterwards  encouraged  by  the  finesse  of  the  courts  of  law 
in  12  Edw.IV.  in  order  to  put  an  end  to  all  fettered  inherit- 
ances, and  bar  not  only  estates-^tail,  but  also  all  remainders 
and  reversions  expectant  thereon.  I  am  now  therefore  only 
to  consider,  first,  the  natuve  of  a  common  recovery ;  and> 
secondly,  \\s  force  and  effect. 

I.  And,  first,  the  nature  of  it;  or  what  a  common  recovery 
is.  A  common  recovery  is  so  far  like  a  fine,  that  it  is  a  suit 
or  action,  either  actual  or  fictitious :  and  in  it  the  l^ds  are 
recovered  against  tlie  tenant  of  the  freehold ;  which  irecovery, 
being  a  supposed  adjudication  of  the  right,  hinds  all  persons, 
and  vests  a  free  and  absolute  fee-simple  in  the  recoveror.  A 
recovery  therefore  being  in  the  nature  of  an  action  at  law, 
not  immediately  compromised  like  a  fine, '  bnt  carried  on 
through  every  regular  stage  of  proceeding,  I  am  gready  ap- 
prehensive that  it's  form  and  method  will  not  he  easily  under- 
stood by  the  student  who  is  not^yet  acquainted  with  the 
S58  ]  course  of  judicial  proceedings ;  which  cannot  be  thoroughly 
explained,  till  treated  of  at  large  in  the  third  book  of  these 
commentaries,    Hc^wever  I  shall  endeavour  to  state  it's  nature 

-  pag.117.  27h 


Another  efiect  of  fines,  the  pMsing  the  estates  of  jnarried  womeni  is.  eom- 
monly  (as  by  the  author,  p.35t5.)  attributed  to  their  private  examination 
by  the  judge.  Mr.  Hargrave  bbserves  that  if  this  were  Hat  cause,  it  might 
be  presumed  that  the  law  vould  have  added  the  same  fonn  to  ordinary 
conveyances,  and  made  them  effectual  for  the  same  purpose.  He  there* 
fore  ascribes  this  their  etfbct  to  their  nature  and  original,  as  being  the 
agreement  of  a  real  suit.  Though  the  law  would  not  sufler  a  married 
woman  to  aliene  her  land,  yet  it  would  not  prevent  a  stranger  from  pro- 
secuting any  claim,  which  he  might  have  to  the  estate  of  a  woman,  because 
she  was  married.  From  allowing  her  to  be  sued  with  her  husband  for  her 
land|  it  was  an  easy  step  to  allow  them  to  compromise  the  suit ;  and  then 
to  make  it  eertain  that  such  compromise  was  the  free  choice  of  the  wifie^ 
she  was  examined  apart  from  him  by  the  courts  This  reasoning  is  botb 
ingenious  and  satisfiactory^  and  I  cannot  but  recommend  the  whole  note  to 
the  student's  attention. 
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And  progress,  as  clearly  and  concisely  as  I  can ;  avoiding,  as 
&r  as  possible,  all  technical  terms  and  phrases  not  hitherto 
interpreted. 

X4JBT  us,  in  the  first  place,  suppose  Pa.vid  Edwards  *"  to  be 
tenant  of  the  freehold,  and  desirous  to  suffer  a  coipmoa 
recovery,  in  order  to  bar  all  entails,  remainders,  and  rever- 
sions, and  to  convey  the  same  in  fee-simple  to  Francis  Goldr 
ing.  To  e£^t  thi^  Golding  is  to  bring  an  action  against 
him  for  the  lands ;  and  he  accordingly  sues  out  a  writ,  called 
a  pixLecipe  quod  reddat^  because  those  were  it's  initial  or 
most  operative  words,  when  the  law  proceedings  were  in 
Xiatin.  In  this  writ  the  demandant  Golding  alleges  that  the 
defendant  Edwards  (here  called  the  tenant)  has  no  legal  title 
to  the  land ;  but  that  he  came  into  possession  of  it  after  one 
Hugh  Hunt  had  turned  the  demandant  out  of  it  ^  The  sub- 
sequent proceedings  are  made  up  into  a  record  or  recovery 
roll  ^,  in  which  the  writ  and  complaint  of  the  demandant  are 
first  recited :  whereupon  the  tenant  appears,  and  calls  upon 
one  Jacob  Morland,  who  is  supposed,  at  the  original  pur- 
chase, to  have  warranted  the  title  to  the  tenant ;  and  there- 
upon he  prays»  that  .the  said  Jacob  Morland  may  be  called 
in  to  defend  the  title  which  he  so  warranted.  This  is  called 
th6  voucha'9  vocatioy  or  calling  of  J  acob  Morland  to  warranty ;  . 
and  Morland  is  called  the  vouchee.  Upon  this,  Jacob  Mor- 
land, the  vouchee  appears,  is  impleaded,  and  defends  the 
title.  Whereupon  Golding  the  demandant  desires  leave  of 
the  court  to  tmparlj  or  confer  with  the  vouchee  in  private ; 
which  is  (as  usual)  allowed  him*  And  i^opn  afterwards  the 
demandant,  Golding,  returns  to  court,  but  Morland  the 
vouchee  disappears,  or  makes  default.  Whereupon  judg- 
ment is  given  for  the  demandant,  Golding,  now  called  the 
recoveror,  to  recover  the  lands  in  question  against  the  tenant, 
Edwards,  who  is  now  the  recoveree:  and  Edwards  has  judg-  [  359  3 
ment  to  recover  of  Jacob  Morland  lands  of  equal  value,  in 
recompense  for  the  lands  so  warranted  by  him,  and  now  lost 
by  his  default ;  which  is  agreeable  to  the  doctrine  of  war* 
ranty  mentioned  in  the  preceding  chi^ter.  •  This  is  called 
the  recompense  or  recovery  in  value.     But  Jacob  Morland 

*  See  Appendix,  No.  V.  .  '  J  1.  '  S  «•  '  pag.SOl. 
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having  no  lands  of  his  own,  being  usually  the  cryer  of  the 
court  (who  from  being  frequently  thus  vouched,  is  called  the 
common  innichcc)^  it  is  plain  that  Edwards  has  only  a  nominal 
recompense  for  the  land  so  recovered  against  him  by  Golding; 
which  lands  are  now  absolutely  vested  in  the  said  recoveror 
by  judgment  of  law,  and  seisin  thereof  is  delivered  by  the 
sheriff  of  the  county.  So  that  this  collusive  recovery  operates 
merely  in  the  nature  of  a  conveyance  in  -  fee-simple,  from 
Edwards  the  tenant  in  tail,  to  Golding  the  purchasor.  (4) 

The  recovery,  here  described,  is  with  a  single  voucher 
only;  but  sometimes  it  is  with  double^  treble^  or  farther 
voucher,  as  the  exigency  of  the  case  may  require.  And  in- 
deed it  is  now  usual  always  to  have  a  recovery  with  double 
voucher  at  the  least ;  by  first  conveying  an  estate  of  freehold 
to  any  indifferent  person,  against  whom  the  praecipe  is 
brought ;  and  then  he  vouches  the  tenant  in  tail,  who  vouches 
over  the  common  vouchee  *.  For,  if  a  recovery  be  had  im- 
mediately against  tenant  in  tail,  it  bars  only  such  estate  in 
the  premises  of  which  he  is  then  actually  seised :  whereas  if 
the  recovery  be  had  against  another  person,  and  the  tenant 
in  tail  be  vouched,  it  bars  every  latent  right  and  interest 
which  he  may  have  in  the  land  recovered  *».  (5)     If  Edwards 

*  See  Appendix,  pag.xviii.  ^  Bro.   jibr,   tit,  TailCf  23.     Plowd. 

Manxers  Case  [8]. 


(4)  See  vol.  iJi.  p.  193. 

(5)  The  reason  upon  which  this  distinction  proceeds  is  very  subtle; 
the  estate  which  a  person  loses  by  a  judgment,  is  that  of  which  he  is  pos- 
sessed at  the  time  it  passes,  and  the  same  which  he,  whom  he  vouches  to 
warranty,  is  supposed  to  have  granted  him ;  the  recovery  over  in  value 
from  the  vouchee  also  applies  itself  to  this  estate;  it  is  intelligible  therefore 
why  the  issue  in  tail  of  a  person,  who  has  only  an  estate  for  life  in  pos- 
session with  remsundcr  in  tail,  and  is  not  tenant  in  tail  in  possession,  should 
not  be  barred  by  a  recover}'  against  him ;  because  the  judgment  docs  not 
affect  that  estate  under  which  they  claim,  nor  does  the  recovery  in  value 
go  to  them.  But  when  a  ]X!rson  instead  of  being  the  tenant  himself, 
comes  in  to  warrant  the  tenant's  estate,  he  is  a  supposed  grantor,  defending 
his  grant  by  virtue  of  all  the  interests  which  he  ever  had,  though  those 
interests  have  been  divested  out  of  him,  or  arc  discontinued ;  every  pos- 
sible claimant  through  h*m  is  therefore  affected  by  his  warranty,  and  the 
supposed  recovery  over  from  the  common  vouchee  will  equally  apply  itself 
to  a  claimant  in  any  way  through  him ;  because  that  estate  in  virtue  of 

which 


Ch.  21.  OF  THINGS.  .  359 

therefore  be  tenant  of  the  freehold  in  possession,  and  John 
Barker  be  tenant  in  tail  in  remainder,  here  Edwards  doth 
first  vouch  Barker,  and  then  Barker  vouches  Jacob  Morland 
the  common  vouchee,  who  is  always  the  last  person  vouched^ 
and  always  makes  default :  whereby  the  demandant  Golding 
recovers  the  land  a^inst  the  tenant  Edwards,  and  Edwards 
recovers  a  recompense  of  equal  value  against  Barker  the  iSrst 
vouchee ;  who  recovers  the  like  against  Morland  the  common 
vouchee,  against  whom  such  ideal  recovery  in  value  is  always  £  360  J 
ultimately  awarded. 

This  supposed  recompense  in  value  is  the  reason  why 
the  issue  in  tail  is  held  to  be  barred  by  a  common  recovery. 
For  if  the  recoveree  should  obtain  a  recompense  in  lands, 
from  the  common  vouchee  (which  there  is  a  possibility  in 
contemplation  of  law,  though  a  very  improbable  one,  of  his 
doing),  these  lands  would  supply  the  place  of  those  so  re- 
covered from  him  by  collusion,  and  would  descend  to  the 
issue  in  tail  ^  This  reason  will  also  hold  with  equal  force, 
as  to  most  remainder-men  and  reversioners;  to  whom  the 
possibility  will  remain  and  revert,  as  a  full  recompense  for 
the  reality,  which  they  were  otherwise  entitled  to  :  but  it  will 
not  always  hold :  and  therefore,  as  Pigot  says  \  the  judges 
have  been  even  astuti^  in  inventing  other  reasons  to  maintain 
the  authority  of  recoveries.  And,  in  particular,  it  hath  been 
said,  that  though  the  estate  tail  is  gone  from  the  recoveree, 
yet  it  is  not  destroyed  but  only  transferred ;  and  still  subsists, 
and  will  ever  continue  to  subsiist  (by  construction  of  law)  in 
the  recoveror,  his  heirs  and  assigns :  and,  as  the  estate  tail  so 
continues  to  subsist  for  ever,  the  remainders  or  reversions  ex- 
pectant on  the  determination  of  such  estate-tail  can  never 
take  place.  ^ 

To  such  awkward  shifts,  such  subtile  refinements,  and 
such  strange  reasoning,  were  our  ancestors  obliged  to  have 
recourse,  in  order  to  get  the  better  of  that  stubborn  statute 

«  Dr.  &  St.  b.  1.  dial.  26.  "  Of  com.  recov.  13, 14. 

■ _!.       I  ■  ^^  mm  1        ■  M  I  rr    — i-    -  ■         ■  ul       _  _i_i_m  m^^— ^ 

i^hich  he  claims,  will  be  supposed  to  be  the  estate  granted  by  the  common 
voucher,  and  for  the  loss  of  which  he  pays  in  value.    See  Pigot,  109. 114. 
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de  donis.  The  design  for  which  these  contrivances  were  set 
on  foot,  was  certainly  laudable;  the  unriveting  the  fetters  of 
estates-toil,  which  were  attended  with  a  legion  of  mischiefs  to 
the  commonwealth;  but,  while  we  applaud  the  end  we 
cannot  admire  the  mean».  Our  modern  courts  of  justice 
have  indeed  adopted  a  more  manly  way  of  treating  the  subject; 
by  considering  common  recoveries  in  no  other  light  than  as 
the  formal  mode  of  conveyance,  by  which  tenant  in  tail  ia 
enabled  to  aliene  his  lands*  But,  since  the  Ul  consequencea 
of  fettered  inheritances  are  now  generally  seen  and  allowed, 
[  861  ]  and  of  course  the  utility  and  expedience  of  setting  them  at 
liberty  are  apparent ;  it  hath  often  been  wished  that  the  pro- 
cess of  this  conveyance  was  shortened,  and  rendered  kss  sub- 
ject to  niceties,  by  either  totally  repealing  the  statute  de  dtmisi 
which,  perh^s,  by  reviving  the  old  doctrine  of  conditional 
fises,  might  give  birth  to  many  litigations :  or  by  vesting  la 
every  tenant  in  tail  of  full  age  [in  possession]  the  same  abso- 
lute fee-simple  at  once,  which  now  he  may  obtain  whenever 
he  pleases,  by  the  collusive  fiction  of  a  common  recovery ; 
though  this  might  possibly  bear  hard  upon  those  in  remain- 
der or  reversion  by  abridging  the  chances  they  would  other- 
wise frequently  have,  as  no  recovery  can  be  suffered  in  the 
intervals  between  term  and  term,  which  sometimes  continue 
for  near  five  months  together :  or  lastly,  by  empowering  the 
tenant  in  tail  to  bar  the  estate*tail  by  a  solemn  deed,  U)  be 
made  in  term  time,  and  enn^d  in  some  court  of  record ; 
which  is  liable  to  neither  of  the  other  objections,  and  is  war* 
ranted  not  only  by  the  usage  of  our  American  colonies,  and 
the  decisions  of  our  own  courts  of  justice^  which  allow  a 
tenant  in  tail  (without  fine  or  recovery)  to  appoint  his  estate 
to  any  charitable  use  %  but  also  by  the  precedent  of  the  sta- 
tute ^  21  Jad.  c.l9^  which,  iii  case  of  the  bankrupt  tenant  hi 
tail,  empowers  his  commissioners  to  sell  the  estate  at  any 
lime,  by  deed  indented  and  enrolled.  And  if,  in  so  national 
a  concern,  the  emoluments  of  the  officers  concerned  in  pass^ 
ing  recoveries,  are- tlioug^t  to  be  worthy -attention,  those 
might  be  provided  for  in  the  fees  to  be  paid  upon  each  en- 
♦  rolment. 


<  See  pi^376.  ^  See  pag.  286. 
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9.  Tuv^Jbrce  and  ^ffecf  of  common  recoveries  may  appear, 
from  what  has  been  said,  t6  be  an  absolute  bar  not  only  of 
all  estates-tail,  *biit  of  remainders  and  reversions  expectant 
on  the  determination  of  such  estates.  So  that  a  tenant  in 
tail  may,  by  this  method  <^  assurance,  convey  the  lands  held 
m  tail  to  the  reooveror,  his  heirs  and  assigns,  absolutely  free 
and  discharged  of  all  conditions  and  limitations  in  tail,'  and 
of  all  remainders  and  reversions.  But  by  statute  d4t  &  55 
Hen^VlIL  c.20.,  no  recovery  had  against  tenant  in  tail,  of 
tfie  king's  gift,  whereof  the  remainder  or  reversion  is  in  the 
king,  shall  bar  such  estate-tail,  or  the  remainder  or  reversion  [  362  3 
of  the  crown.  (6)  And  by  the  statute  11  Hen.VIL  c.20.  no 
woman,  after  her  husband's  death,  shall  suflRsr  a  recovery  of 
lands  settled  on  her  by  her  husband,  or  settled  on  her  hus- 
band and  her  by  any  of  his  ancestors.  And  by  statute  14 
f^«  C.8.  no  tenant  for  life,  of  any  sort,  can  sufier  a  recovery,, 
so  as  to  bind  them  in  remainder  or  reversion.  For  which 
reason,  if  there  be  tenant  for  life,  with  remainder  in  tail,  and 
ether  remainders  over,  and  the  tenant  for  life  is  desirous  to 
sutkr  a  valid  recovery ;  either  he  or  the  tenant  to  the  praecipe 
by  him  made,  must  vouch  the  remainder-man  in  tail,  otherx^ 
wise  the  recovery  is  void :  but  if  he  does  vouch  such  re- 
mainder-man, and  he  appears  and  vouches  the  common 
vouchee,  it  is  theti  good ;  for  if  a  man  be  vouched  and  ap- 
pears, and  sufiers  the  recovery  to  be  had  f^ainst  the  tenant 
to  the  praecipej  it  is  as  effectual  to  bar  the  estate  tail  as  if  he 
kimself  were  the  recoveree  ^ 

lie  all  recoveries,  it  is  necessary  that  the  recoveree,  or  te- 
nant to  the  praecipe,  as-  he  is  usually  called,  be  acttiaHy 
seised  of  the  freeho)d|  else  the  recovery  is  void  *.  For  all 
actions,  to  recover  the  seisin  of  lands,  must  be  brought 
against  the  actual  tenant  of  the  freehold,  else  the  suit  will 

f  Sftlk.  571.  «  Figot,  2S. 


(6)  See  this  statute  fully  commented  upon  in  Co Jitt.  372.  and  see-  the 
case  of  Perkins  v.  Sewtdl,  1  Bl.  R.  654.  in  which  an  cntafl  created  by 
Hen.  4.  was  held  not  to  be  within  the  protection  of  the  statute,  because 
the  estate  appeared  not  to  have  been  granted  in  reward  of  services,  which 
^m  reference  to  the  preamble  of  the  statute  and  its  connection  with  the 
enacting  part,  the  court  thought  necessary. 

VOL.  II.  D   D 
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lose  its  efiect ;  since  the  freehold  cannot  be  reoovered  of  him 
who  has  it  not.  And  though  these  recoveries  are  in  them- 
selves fabulous  and  fictitious,  yet  it  is  necessary  that  there  be 
actor es  fabulae^  properly  qualified.  BA  the  nicety  thought 
by  some  modern  practitioners  to  be  requisite  in  conveying  the 
legal  freehold,  in  order  to  make  a  good  tenant  to  ibepraecipe^ 
is  removed  by  the  provisions  of  the  statute  14  Geo.  II.  c.20. 
which  enacts,  with  a  retroi^ect  and  conformity  to  the  antient 
rule  of  law  \  that  though  the  legal  freehold  be  vested  in 
lessees,  yet  those  who  are  entitled  to  the  next  freehold  estate 
in  remainder  or  reversion  may  make  a  good  tenant  ,to  the 
praecipe ;  — -  that,  though  the  deed  or  fine  which  creates 
such  tenant  be  subsequent  to  the  judgment  of  recovery,  yety 
if  it  be  in  the  same  term,  the  recoveiy  shall  be  valid  in  law; 
—  and  that,  though  the. recovery  itself  do  not  appear  to  be 
entered,  or  be  not  regularly  entered,  on  record,  yet  the  deed 
[  363  ]  to  make  a  tenant  to  the  praecipe,  and  declare  the  uses  of  the 
recovery,  shall  after  a  possession  of  twenty  years  be  sufficient 
evidence,  on  behalf  of  a  purchasor  for  valuable  consideration, 
that  such  recovery  was  duly  suffered.  And  tUs  may  suffice 
to  give  the  student  a  general  idea  of  common  recoveries,  the 
last  species  of  assurances  by  matter  of  record.  (7) 

Before  I  conclude  this  bead,  I  must  add  a  word  concern- 
ing deeds  to  lead,  or  to  dedare,  the  uses  of  fines,  and  of  re- 
coveries. For  if  they  be  levied  or  suffered  without  any  good 
consideration,  and  without  any  uses  declared,  th^,  like  other 
conveyances,  enure  only  to  the  use  of  him  who  levies  or 
suffers  them  \  And  if  a  consideration  i^ppears,  yet  as  the 
most  usual  fine,  '^  sur  cognizance  de  droit  came  ceo  S^c!^ 
conveys  an  absolute  estate,  without  any  limitations,  to  the 

h  Pigot,  41,  ic.     1  Burr.  115.  '  Dyer,  18. 


(7)  Even  without  a  good  tenant  to  the  praecipe,  a  recovery  would  be 
valid  as  against  the  parties,  because  they  would  be  bound  by  the  estoppel. 
Of  course,  therefore,  a  recovery  so  su&red  by  the  owner  of  the  fee  would 
be  valid,  because  there  could  he  no  clainiaBt  but  through  him,  and  of 
course  none  but  persons  bound  by  the  estoppeL  But  this  yould  not  hold 
as  against  the  issue  of  tenant  in  tail,  because  they  claim  not  through 
bifn^  but  per  formoM  doniy  and  are  therefore  not  bound  by  his  estoppeL 
Lord  Say  and  Self's  case,  10  Mod,  45. 
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cognizee;  and  as  common  recoveries  do  the  same  to  the 
recoveror;   these  assurances  could  not  be  made  to  answer 
the  purpose    of  femily   settlements   (wherein   a  variety  of 
uses   and  designati&s  is  very  often  expedient,)  unless  their 
force  and  e£fect  were  subjected  to  the  direction  of  other 
more  complicated  deeds,   wherein  particular  uses  can  be 
more  particularly  expressed.      The  fine  or  recovery  itself 
like  a  power  once  gained  in  mechanics,  may  be  applied 
and  directed  to  give  efficacy  to  an  infinite  variety  of  move- 
ments in  the  vast  and  intricate  machine  of  a  voluminous 
fiunily  settlement.     And  if  these  deeds  ^re  made  previous  to 
the  fine  or  recovery,  they  are  called  deeds  to  lead  the  uses ; 
if  subsequent,  deeds  to  declare  them.     As  if  A  tenant  in  tafl, 
with  reversion  to  himself  in  fee,  would  settle  his  estate  on  B 
for  life,  remainder  to  C  in  tail,  remainder  to  D  in  fee;  that  is 
what  by  law  he  has  no  power  of  doing  efiectually,  while  his 
own  estate  tail  is  in  being.      He  therefore  usually,   after 
making  the  settlement  proposed,  covenants  to  levy  a  fine  (or 
if  there  be  any  intermediate  remainders  to  suffer  a  recovery) 
to  E,  and  directs  that  the  same  shall  enure  to  the  uses  in 
such  settlement  mentioned.     This  is  now  a  deed  to  lead  the 
uses  of  the  fine  or  recovery;  and  the  fine  when  levied,^  or 
recovery  when  suffered,  shall  enure  to  the  uses  so  specified^ 
and  no  other.     For  though  £,  the  cognizee  or  recoverori 
hath  a  fee-simple  vested  in  himself  by  the  fine  or  recovery ;  [  364  ] 
yet,  by  the  operation  of  this  deed,  he  becomes  a  mere  instru- 
ment ot  conduit-^ ipe,  seised  only  to  the  use  of  B,  C,  and  D, 
in  successive  order :  which  use  is  executed  immediately,  by 

force  of  the  statute  of  uses  \     Or,  if  a  fine  or  recovery  be 

•<  •  . 

^~  This  doctrine  maj  perhaps  be  more  to  trustees  to  prcMnre  the  contiiigiiit 

dcerlj  illustrated  bj  example.     In  the  remainders ;  remainder  to  his  wife  K^ 

deed  or  marriage  settlement  in  the  Ap-  thnine  for  life,  for  her  jointure ;  re. 

pendiz,  N°  II.  §  S.  we  may  suppose  the  mainder  to  other  trustees,  for  a  term 

lands  to  hare  been  originally  settled  on  of  five  hundred  years ;  remainder  to 

Abraham  and  Cecilia  Baricer  for  life,  re-  the  first  and  other  sons  of  the  mar- 

mainder  to  John  Barker  in  tail,  with  riage  in  tail ;  remainder  to  the  daugb- 

divers  other  remainders  oyer^  rerersioii  ters  in  tail ;  remainder  to  John  Bailtcr 

to  Cecilia  Barker  in  fbe ;  and  now  in-  in  tail ;  remainder  to  Cecilia  Barker  in 

tended  to  be  settled  to  the  several  uses  fee.     Now  it  is-  necessary,  in  order  to 

therein  ezpreAed,  viz,  to  Abraham  and  bar  the  estate-tail  of  John  Barker,  and 

Cecilia  Barker  till  the  marriage  of  John  the  remainders  expectant  thereon,  that 

Barker  wi^  Katherine  Edwards,  and  a  recovery  be  suffered  of  the  premisea ; 

then  to  John  Barker  for  life ;  remainder  and  it  is  thought  proper  (for  though 
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had  without  any  previous  settlement,  and  a  deed  be  c^erwards 
made  between  the  parties,  declaring  the  uses  to  which  the 
same  shall  be  applied,  this  will  be  equally  good,  as  if  it  had 
been  expressly  levied  or  suffered  in  codisequence  of  a  deed 
directing  it's  operation  to  those  particular  use&  For  by  sta^- 
tute  4  &  5  Ann.  c.  16.  indentures  to  declare  the  uses  of  fines 
and  recoveries,  made  qfier  the  fines  and  recoveries  had  and 
suffered,  shall  be  good  ^d  effectual  in  law,  and  the  fine  and 
recovery  shall  enure  to  such  uses,  and  be  esteemed  to  be 
only  in  trust,  notwithstanding  any  doubts  that  had  arisen  on 
the  statute  of  firauds  29  Car.  II.  c.S.  to  the  contrary.  (8) 

Uffual  it  is  by  no  means  necessary :  see  to  the  fee-simple  by  virtue  of  such  iv- 

Forrestcr,  167.)  that  in  order  to  make  corery ;    the  uses  of  which  estate  so 

a  good  tenant  of  the  freehold  or  te-  acquired  are  to  be  those  expressed  in 

nant  to  the  praedpet  during  the  cover*  this  deed.     Accofdingly  d»e  parties  oo- 

ture,  a  fine  should  be  levied  by  Abra-  venant  to  do  these  serenl  acta  (see 

ham,  Cecilia,  and  John  Barker;  and  pag.viiL)  ;  and  in  consequence  thereof 

that    the    recovery  itself   be    suflfbred  the  fine  and  recovery  are  had  and  suf- 

■gainst  this  tenant  to  ibepraee^,  who  fered  (N^  IV.   and  1^  V.)  of  wUch 

ibaU  vouch  John  Barker,  and  thereby  thu  conveyance  is  a  deed  to  Utd  the 

bar  his  estate- tail,  and  become  tenant  uses. 


(8)  In  a  note  by  Mr.Sugden  on  Gilbert's  Uses  and  Tnistiy  p.  111.  5d 
edit^  the  learned  editor  mistakes  thb  passage  as  stating  that  the  statute  of 
frauds  had  enacted  that  all  trusts  should  be  declared  in  writing  at,  and  not 
after  the  levying  or  sufiering  the  fine  or  recoveiy,  which  created  them. 
But  the  author  only  infers  what  the  statute  of  Anne  states,  that  doubts 
had  arisen  on  the  construction  of  the  statute  of  frauds.  Mr.  Sugden  ob- 
serves, that  by  the  4  &  5  Ann.  c.  16.  trusts  can  only  be  declared  after  su^ 
(ering  the  fine  or  recovery  by  deed ;  the  author  uses  the  term  indentures, 
which  is  not  in  the  statute,  nor  are  they  absolutely  necessary. 

The  remark  upon  common  recoveries,  which  Mr.  Christian  has  cited 
from  Willes  C.  J.  in  the  case  of  Martin  v.  Sirachan  and  anotlier,  1  Wilson, 
73.  is  very  just. 


Ch.  S2.  OF  THINGS.  365 


CHAPTEK    THE    TWENTY-SECOND. 


OF  ALIENATION  by  SPECIAL 

CUSTOM. 


TX^E  are  next  to  consider  assurances  by  special  custom, 

obtaining  only  in  particular  places,  and  relative  only  to  « 
a  particular  species  of  real  property.  This  therefore  is  a- 
very  narrow  title;  being  confined  to  copyhold  lands,  and 
such  customary  estates  as  are  holden  in  antient  demesne,  or 
in  manors  of  a  similar  nature ;  which,  being  of  a  very  peculiar 
kind,  and  originally  no  more  than  tenancies  in  pure  or  pri- 
vileged villenage,  were  never  alienable  by  deed ;  for,  as  that 
might  tend  to  defeat  the  lord  of  hb  signiory,  it  is  therefore  a 
forfeiture  of  a  copyhold*.  *Nor  are  thfey  transferable  by 
matter  of  record,  eveh  in  the  king's  courts,  but  only  in  the 
court  baron  of  the  lord.  The  method  of  doing  this  is  gene- 
rally by  surrender;  though  in  some  manors,  by  special  cus- 
tom, recoveries  may  be  suffered  of  copyholds  ^ :  but  these 
differing  in  nothing  material  from  recoveries  of  free  land, 
save  only  that  they  are  not  suffered  in  the  king's  courts,  but 
in  the  court  baron  of  the  manor,  I  shall  confine  myself  to 
conveyance  by  surrender,  and  their  consequences. 

Surrender,  sursumredditio^  is  the  yielding  up  of  the  estate 
by  the  tenant  into  the  hands  of  the  lord,  for  such  purposes 
as  in  the  surrender  are  expressed.  As,  it  may  be,  to  the  use 
and  behoof  of  A  and  bis  heirs ;  to  the  use  of  his  own  will ; 
and  the  like.  The  process,  in  most  manors,  is,  that  the 
tenant  comes  to  the  steward,  either  in  court,  (or  if  the  custom  [  366  ] 

'  jUU.   §  74.  ^  Moor.  6S7. 
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permits,  out  of  court,)  (1)  or  else  to  two  customary  tenants 
of  the  same  manor,  provided  there  be  also  a  custom  to  war- 
rant it ;  and  there,  by  delivering  up  a  rod,  a  glove,  or  other 
sjrmbol,  as  the  custom  directs,  resigns  into  the  hands  of  the 
lord,  by  the  hands  and  acceptance  of  his  said  steward,  or  of 
the  said  two  tenants,  all  his  interest  and  title  to  the  estate ; 
in  trust  to  be  again  granted  out  by  the  lord,  to  such  persons 
and  for  such  uses  as  are  named  in  the  surrender,  and  the 
custom  of  the  manor  will  warrant.  If  the  surrender  be  made 
out  of  court,  then  at  the  next  or  some  subsequent  court,  the 
jury  or  homage  must' present  and  find  it  upon  their  oaths; 
which  presentment  is  an  information  to  the  lord  or  his 
steward  of  what  has  been  transacted  out  of  court.  Immedi- 
ately upon  such  surrender,  in  court,  or  upon  presentment  of 
a  surrender  made  out  of  court,  the  lord  by  his  steward  grants 
the  same  land  again  to  cesHy  que  use  (who  is  sometinieSf 
though  rather  improperly  called  the  surrenderee),  to  hold  by 
the  antient  rents  and  customary  services ;  and  thereupon 
admits  him  tenant  to  the  topyhold,  according  to  the  form 
and  effect  of  the  surrender,  which  must  he  exactly  pursued. 
And  this  is  done  by  delivering  up  to  the  new  tenant  the  rod, 
or  glove,  or  the  like,  in  the  name,  and  as  the  symbol,  of  cor- 
poral seisin  of  the  lands  and  tenements.  Upon  which  ad- 
mission he  pays  a  fine  to  the  lord  according  to  the  custom  of 
the  manor,  and  takes  the  oath  of  fealty. 

In  this  brief  abstract  of  the  manner  of  transferring  copyhcdd 
estates  we  may  plamly  trace  the  visible  footsteps  of  the  feodai 
institutions.  The  fie^  being  of  a  base  nature  and  tenure,  is 
unalienable  without  the  knowledge  and  consent  of  the  lord. 
For  this  purpose  it  is  resigned  up,  or  surrendered  into  his 
hands.  Custom,  and  the  indulgrace  of  the  law,  which  fa- 
vours liberty,  has  now  given  the  tenant  a  right  to  name  his 
successor;  but  formerly  it  was  far  otherwise.  And  I  am  apt 
to  suspect  that  this  right  is  of  much  the  same  antiquity  with 
the  introduction  of  uses  with  respect  to  freehold  lands ;  for 
the  alienee  of  a  copyhold  had  mereiy  jus  fiduciarium^  for 

(I)  Even  without  a  special  custoiUy^  the  lord  or  his  steward  may  take 
surrenders  out  of  court,  or  even  out  of  the  manor.  Dudfidd  v.  Andremt, 
1  Salk,  184.    Tukely  v.  Hawkins,  I  Lord  Raym.  76. 
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which  there  was  no. remedy  at  law,  but  only  by  sulh-pcena  in 
chancery  \  When  therefore  the  lord  had  accepted  a  sun- 
render  of  his  tenant's  interest^  upon  confidence  to  re-grant 
the  estate  to  another  person,  either  then  expresdy  named  or 
to  be  afterwards  named  in  the  tenant's  will,  the  chancery  en*- 
forced  this  trust  as  a  matter  of  conscience ;  which  jurisdictioDy 
though  seemingly  new  in  the  time  of  Edward  IV.  %  was  gene- 
rally acquiesced  in,  as  it  opened  the  way  for  the  alienation  of 
copyholds,  as  well  as  of  freelK^d  estates,  and  as  it  rendered 
the  use  of  them  both  equally  devisable  by  testament  Yet^ 
even  to  this  day,  the  new  tenant  cannot  be  admitted  but  by 
composition  with  the  Jord,  and  paying  him  a  fine  by  way  of 
acknowledgment  for  the  licence  of  alienation.  Add  to  this 
the  plain  feodal  investiture,  by  delivering  the  symbol  of  seisin 
in  presence  of  the  other  tenants  in  open  court;  ^*  quando 
*'  hasta  vel  aliud  corporeum  quidlibet  porrigitur  a  domino  se 
*^  tnvesiitwam  facere  dicente :  quae  saUem  coram  duobus  t»* 
*^  sallis  solemntlerjteri  debet  ^  .*"  and,  to  crown  the  whole,  the 
oath  of  fealty  is  annexed,  the  very  bond  of  feodal  subjection.^ 
From  all  which,  we  may  fiurly  conclude,  that  bad  there  been 
no  other  evidence  of  the  fact  in  the  rest  of  our  tenures  and 
estates,  the  very  existence  of  copyholds,  and  the  manner  in 
which  they  are  transferred,  would  incontestibly  prove  the 
very  universal  reception  which  this  northern  system  of  pro- 
perty for  a  long  time  obtained  in  this  island ;  and  which  com- 
municated itself,  or  at  least  its  similitude,  even  to  our  very 
villeins  and  bondmen. 

■ 

.  This  method  of  convey&nce  is  so  essential  to  the  nature  of* 
a  copyhold  estate^  that  it  cannot  pr(^rly  be  transferred  by 
any  other  assurance.  No  feoffment  or  grant  has  any  (^ra- 
tion thereupon.  If  I  would  exchange  a  copyhold  estate  with 
another,  I  cannot  do  it  by  an  ordinary  deed  of  exchange  at 
the  common  law,  but  we  mustlsurrendec  to  each  other's  use^ 
and  tlie  lord  will  admit  us  accordingly.  If  I  would  devise  b 
copyhold,  I  must  surrender  it  to  the  use  of  my  last  will  and 
testament :  and  in  my  will  I  must  declare  my  intentions,  and. 

'  Cro.  Jac.  368.  *  FauL  i,2,  L2^ 

**  Bro,  ^6r.  tit  TetuuU  per  copie,  10. 
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name  a  devisee,  who  will  then  be  entitled  to  admission  '.(2)  A 
fine  or  recovery  had  of  copyh<dd  lands  in  the  kii^s  court 
may,  indeed,  if  not.  duly  reversed,  alter  the  tenure  of  the 
lands,  and  convert  them  into  frank  fee  S  which  is  defined  in 
the  old  book  of  tenure  **  to  be  *^  land  pleadable  atthe  common 
law ;"  but  upon  an  action  on  the  case,  in  the  nature  of  a  writ 
of  deceit,  brought  by  the  lord  in  the  king^s  court,  such  fine  or 
recovery  will  be  reversed,  the  lord  will  recover  his  jurisdietion» 
and  the  lands  will  be  restored  to  their  form^  state  of  copy* 
hold'. 

'  Co.  Copyh.  §36.  ^  i,tenir  enjranke  fee. 

«  Old  Nat.  Breo.  I.  Mefe  de  redo  ^  See  VoLIIL  piig.165.* 

dmuo.     F.N.B.  IS. 

(8)  Bj  55  G. 5.  c.  199.  this  necessity  of  a  surrender  to  the  use  of  a  wiD 
b  done  away  with,  the  deWsee  upon  admittance  paymg  all  such  tlaiDp 
duties  and  fees»  as  would  have  been  payable  if  the  surrender  bad  been  duly 
made.  The  object  of  this  statute  was  to  supply  that  mere  formal  sur« 
render,  which  the  devisor  was  only  prevented  from  making,  by  ignorance^ 
acddent,  or  sudden  death,  and  which,ln  many  instances,  a  comt  of  equity 
would  have  supplied  the  want  of.  But  it  did  not  intend  to  enlai]ge  the  ' 
powers  or  alter  the  interests  of  copyholders,  and  therefore  will  not  wpply 
the  want  of  any  surrender,  which  is  matter  of  substance.  As  where  there 
was  a  custom  in  a  manor,  that  a  feme  covert  might  devise  her  copyhold 
lands  after  a  surrender  of  them,  to  the  use  of  her  will,  by  her  husband  and 
hendf,  she  having  been  examined  by  the  steward  apart  firom  her  husband 
*  and  oonsendng ;  this  surrender  accompanied  by  a  private  examination  to 
see  that  there  was  no  undue  controul  of  the  husband,  was  held  to  be  a 
substantial  protection  to  the  wife,  not  within  the  contemplation  of  the 
statute,  nor  rendered  unnecessary  by  it.  [Kethercote  v.  Bartie,  S  B,  Sk 
A.  492. 

The  eflect  of  this  statute  will  be  in  a  short  time  to  put  an  end  to  those 
applications  to  the  court  of  Chancery  which  I  have  idluded  to  above.  It 
wUl  be  sufficient,  therefore,  to  state  generaUy  the  nature  of  them,  and 
the  principle  on  which  they  were  granted.  The  application  was  to  compel 
an  heir  at  law,  to  whom  a  copyhold  estate  had  devolved  contrary  to  the 
intentions  of  his  ancestor,  to  perfect  those  intentions  as  stated  in  the  will. 
The  intention  of  the  testator,  in  order  to  be  thus  helped  by  a  court  of 
equity,  ought  to  have  been  to  do  somethii^  by  his  will,  which  he  was 
legally  or  morally  bound  to  do.  And  the  court  recognised  three  such  in- 
tentions ;[— the  payment  of  creditors,  the  providing*for  his  widow,  and  for 
-  hb  younger  children,  or  rather  for  children,  whether  elder  or  younger^ 
who  were  not  the  customary  hdrs ;  and  therefore  it  was  in  fevour  of  these 
three  classes  of  personsrChat  it  was  in  the  habit  of  interfering.  See  Scriven 
on  Copyholds,  274.    HUlt  v.  DownUm,  5  Ves.  557. 
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In  order  the  more  deariy  to  ftpprebeand  the  nature  of  this 
peculiar  assurance,  let  us  take  a  septate  view  of  its  several 
parts;  the  surrender,  the  presentment,  and  the  admittanoe* 

1«  A  suRREiTDEB^  hj  an  admittance  subsequent  whetelo 
the  conveyance  is  to  receive  its  perfection  and  confirmatioi^ 
is  rather  a  manifestation  of  the  alienor's  intention,  than  a 
transfer  of  any  interest  in  possession*     For,  till  admittance  of 
cestw^  que  use^  the  lord  taketh  notice  of  the  surrenderor  as  his 
tenant;  and  he  shall  receive  the  profits  c^the  land  to  his  own 
use,  and  shall  discharge  all  services  due  to  the  lord;     Yet  the 
interest  remains  in  him  not  absolutely,  but  sub  modo :  for  he 
cannot  pass  away  the  land  to  any  other,  or  make  it  subject  to 
any  other  incumbrance  than  it  was  subject  to  at  the  time  of 
the  surrender.     But  no  manner  of  legal  interest  is  vested  in 
the  nominee  ^before  admittance*    If  he  enters,  he  is  a  tra»r 
passer,  and  punishable  in  an  action  of  trespass :  and  if  he 
surrenders  to  the  use  of  another,  such  surrender  is  merely 
void  and  by  no  matter  ex  post  facto  can  be  confirmed.     For 
though  he  be  admitted  in  pursuance  of  the  original  surrendert 
and  thereby  acquires  afterwards  a  sufficient  and  plenary  iiH 
terest  as  absolute  owner,  yet  his  second  surrender  previous 
to  his  own  admittance  is  absolutely  void  ab  initio  s  because  at 
the  time  of  such  surrender  he  had  but  a  possibility  of  an  in« 
terest,  and  could  therefore  transfer  nothing :  and  no  subse* 
quent  admittance  can  make  an  act  good,  which  was  ab  imtia  [  359  n 
void.     Yet,  though  upon  the  original  surrender  the  nominee 
hath  but  a  possibility,  it  is  however  such  a  possibility,  as  may 
whenever  he  pleases  be  reduced  to  a  certainty :  for  he  cannot 
either  by  force  or  fraud  be  deprived  or  deluded  of  the  e£fecta 
and  finiits  of  the  surrender ;  but  if  the  lord  refuse  to  admit 
him,  he  is  compellable  to  do  it  by  a  bill  in  chancery,  or  a 
mandamtis  ^ :  and  the  surrenderor  can  in  n6  wise  defeat  his 
grant :  his  bands  being  for  ever  bound  firbm  disposing  of  the 
land  in  any  other  way,  and  his  mouth  for  ever  stopped  from 
revoking  or  countermanding  his  own  deliberate  act  ^ 

2.  As  to  the  presefitnient ;  that,  by  the  general  custom  of 
manors,  is  to  be  made  at  tlie  next  court  baron  immediately 

^  2  Roll.  Rep.  107.  '  Co.  Copyh.  §99. 
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after  the  surrender ;  but  by  special  custom  in  some  places  it 
ivill  be  good,  though  made  at  the  second  or  other  subsequent 
court.  And  it  is  to  be  brought  into  court  by  the  same  per- 
sons that  took  the  surrender,  and  then  to  be  presented  by  the 
homage;  and  in  all  points  material  must  oorrespcmd  with 
the  true  tenor  of  the  surrender  itsd£  And  therefore,  if  the 
surrender  be  conditional,  and  the  presentment  be  absolute^ 
both  the  surrender,  presentment,  and  admittance  thereupon, 
are  wholly  void  ^ :  the  surrender,  as  being  never  truly  pre- 
sented ;  the  presentment,  as  being  fidse ;  and  the  admittance, 
as  being  founded  on  such  untrue  presentment.  (8)  If  a  man 
surrenders  out  of  court,  and  dies  before  presentment,  and- 
presentment  be  made  after  his  death  according  to  the  cus- 
tom, this  is  sufficient  °.  So  too,  if  cesha^  que  use  dies  before 
presentment,  yet,  upon  presentment  made  after  his  death, 
his  heir  according  to  the  custom  shall  be  admitted.  The 
same  law  is,  if  those,  into  whose  hands  the  surrender  is  made, 
die  before  presentment ;  for,  upon  sufficient  proof  in  court, 
that  such  a  surrender  was  made,  the  lord  shall  be  compelled 
to  admit  accordingly.  And  if  the  steward,  the  tenaats,  or 
others  into  whose  hands  such  surrender  is  made,  reftise  or 
neglect  to  bring  it  in  to  be  presented,  upon  a  petition  preferred 
to  the  lord  tn  hb  court  baron,  the  party  grieved  shall  find 
remedy.  But  if  the  lord  will  not  do  him  right  and  justice,  he 
[  370  ]  may  sue  both  the  lord,  and  them  that  took  the  surrender,  in 
chancery,  and  shall  there  find  reliefs. 

3.  Admittance  is  the  last  stage,  or  perfection,  of  copy- 
hold assurances.  And  thi$  is  of  thrqe  sorts :  first,  an  admit^ 
tance  upon  a  voluntary  grant  firom  the  lord;  secondly,  an 
admittance  upon  surrender  by  the  former  tenant;  and,  thirdly^ 
an  admittance  upon  a  descent  from  the  ancestor. 

"  Co.  Copyh.  §  4a  «  Co.Co|i]rb.  S4a 

•  Co.Litt.6S. 


(3)  Supposing  that  time  still  remaips,  according  to  the  custom  of  the 
manor,  in  which  the  surrender  might  be  truly  presented,  it  should  seem  an 
unsatisBaictory  reason  for  rendering  void  a  valid  surrender,  that  it  has  been 
falsely  presented. 


* 
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In  admittances,  even  upon  a  votuntanf  grant  firom  tfae  lord^ 
when  copyhold  lands  have  escheated  or  reverted  to  kimy  the 
lord  is  considered  as  an  mstrument.  For  though  it  is  in  Us 
power  to  keep  the  lands  in  his  own  hands ;  or  to  dispose  of 
them  at  his  pleasure,  by  granting  an  absolute  fise-simple^^c 
freehold,  or  a  chattel  interest  therein ;  and  quite  to  changis 
their  nature  from  copyhold  to  socage  tenure,  so  that  he  msf 
well  be  reputed  their  absolute  owner  and  lord;  yet  if  he 
will  still  continue  to  dispose  of  them  as  copyhold,  he  is  bound  ^ 
to  'observe  the  antient  custom  precisely  in  every  point,  and 
can  neither  in  tenure  nor  estate  introduce  any  kind  of  alter- 
ation ;  for  that  were  to  create  &  new  copyhold :  wherefore  in 
this  respect  the  law  accounts  him  custom's  instrument  For 
if  a  copyhold  for  life  &lls  into  the-  lord's  hands,  by  the  t^iant's 
death,  though  th^  lord  may  destroy  the  tenure  and  enfranchise 
the  land,  yet  if  he  grants  it  out  again  by  copy,  he  can  neither 
add  to  nor  diminish  the  antient  rent,  nor  make  any  the  mi- 
nutest variation  in  other  respects  ^ :  nor  is  the  tenant's  estate^ 
so  granted,  subject  to  any  charges  or  incumbrances  by  the 
lord^'(4)  : 

In  admittance  upon  turrender  of  another,  the  lord  is  to  no 
intent  reputed  as  owner,  but  wholly  as  an  instrument ;  and 
the  tenant  admitted  shall  likewise  be  subject  to  no  charges  or 
incumbrances  of  the  lord;  for  his  claim  to  the  estate  is  solely 
under  him  that  made  the  surrender  ^ 

And,  as  in  admittances  upon  surrenders,  so  in  admitances 
upon  descents  by  the  death  of  tfae  ancestor,  the  lord  is  used  bm 
a  mere  instrument ;  and,  as  no  manner  of  interest  passes  into  [  371  ] 
him  by  the  surrender  of  the  death  of.  his  tenant,  so  no  int6* 
rest  passes  out  of  him  by  the  act  of  admittance.     And  there- 

P  Co.  Copyh.  §41.  '  Co.  Copjh.  f  41«    4  Rep.  87.    Co. 

4  8  Rep.  63.  Liu.  59. 


(4)  Upon  the  principle  that  the  greater  estate  includes  the  less,  the  lord 
may  regrant  the  copyhold  for  a  less  estate  than  it  was  granted  for  before. 
As  if  a  copyhold  in  fee  were  to  escheat,  it  might  be  granted  out  in  tail  or 
for  life.    Ck>.  Litt.  52.  b. 


ll 
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:utt^  MMiriiwr  m  dK  one  case  nor  ike  olher,  is  any  reelect  had 
UA  uM-^vaotil^  or  quality  of  the  lord's  estate  in  the  manor. 
1/cf  wiKtfaer  be  be  tenant  in  fee  or  for  years,  whether  he  be 
in  poascssion  by  right  or  by  wrongs  it  is  not  material ;  since 
the  admittances  made  by  him  diall  not  be  impeached  on  ac- 
count of  his  title,  because  they  are  judicial,  or  rather  minis- 
terial acts,  which  every  lord  in  possession  is  bound  to  per- 
form*. 

Admittances,  however,  upon  surrender,  differ  from  ad- 
mittances upon  descent  in  this,  that  by  surrender  nothing  is 
vested  in  cesiw/  que  use  before  admittance,  no  more  than  in 
voluntary  admittances ;  but  upon  descent  the  heir  is  tenant  by 
copy  immediately  upon  the  death  of  his  ancestor :  not  indeed 
to  all  intents  and  purposes,  for  he  cannot  be  sworn  on  the 
homage  nor  maintain  an  action  in  the  lord's  court  as  tentfnt ; 
but  to  most  intents  the  law  taketh  notice  of  him  as  of  a  per^ 
feet  tenant  of  the  land  instandy  upon  the  death  of  his  an- 
cestor,  especially  where  he  is  concerned  with  any  stranger. 
He  may  enter  into  the  land  before  admittance ;  may  take  the 
profits;  may  punish  any  trespass  done  upon  the  ground^; 
nay,  upon  satisfying  the  lord  for  his  fine  due  upon  the  de- 
scent, may  surrender  into  the  hands  of  the  lord  to  whatever 
use  he  pleases.  For  which  reasons  we  may  conclude,  that 
the  admittance  of  an  heir  is  principally  for  the  benefit  of  the 
lord,  to  entitle  him  to  his  fine,  and  not  so  much  necessary  for 
the  strengthening  and  completing  the  heir's  tide.  Hence  in- 
deed an  observation  might  arise,  that  if  the  benefit  which  the 
heir  is  to  receive  by  the  admittance,  is  not  equal  to  the 
charges  of  the  fine,  he  will  never  come  in  and  be  admitted  to 
his  copyhold  in  court;  and  so  the  lord  may  be  defirauded  of 
Z  37d  ]  his  fine.  But  to  this  we  may  reply  in  the  words  of  sir  Ed- 
ward  Coke  ",  "  I  assure  myself  if  it  were  in  the  election  of 
<<  the  heir  to  be  admitted  or  not  to  be  admitted,  he  would  be 
^'  best  contented  without  admittance;  but  the  custom  of 
<<  every  manor  is  in  this  point  compulsory.     For,  either  upon 


*  Co.  Copyh.  §41.  4  Rep.  27.  1  R«p.    *  Co.  Copyh.  §  41.  4  Rep.  23. 
140.  ,  "  Copyh.  §41. 
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pain  of  forfeiture  of  their  copyhold,  or  of  incurring  some 
*^  great  'penalty,  the  heirs  of  copyholders  are  inforced,   in 
^^  every  manor,  to  come  into  court  and  be  admitted  accord- 
^^  ing  to  the  custom,  within  a  short  time  after  notice  given  of 
**  their  ancestor's  decease." 
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CHAPTER    THE   TWENTY-THIRD. 


OF  ALIENATION  by  DEVISE. 


T 


HE  last  method  of  conveybg  real  property,  is,  by  devistf 
or  disposition  contained  in  a  man's  last  will  and  testa- 
ment And,  in  considering  this  subject,  I  shall  not  at  pre. 
sent  inquire  into  the  nature  of  wills  and  testaments,  which  are 
more  properly  the  instruments  to  convey  personal  estates ; 
but  only  into  the  original  and  antiquity  of  devising  real  estates 
by  will,  and  the  construction  of  the  several  statutes  upon 
which  that  power  is  now  founded. 

It  seems  sufficiently  clear,  that  before  the  conquest,  lands 
were  devisable  by  will  *•  But,  upon  the  introduction  of  the 
the  military  tenures,  the  restraint  of  devising  lands  naturally 
took  place,  as  a  branch  of  the  feodal  doctrine  of  non-alien- 
ation without  the  consent  of  the  lord^  And  some  have 
questioned  whether  this  restraint  (which  we  may  trace  even 
from  the  antient.  Germans^)  was  not  founded  upon  truer 
principles  of  policy,  than  the  power  of  wantonly  disinheriting 
the  heir  by  will,  and  transferring  the  estate  through  the 
dotage  or  caprice  of  the  ancestor,  from  those  of  his  blood  to 
utter  strangers.  For  this,  it  is  alleged,  maintained  the  ba- 
lance of  property,  and  prevented  one  man  from  growing  too 
big  or  powerful  for  his  neighbours ;  since  it  rarely  happens, 
[  374  ]  that  the  same  man  is  heir  to  many  others,  though  by  art  and 
management  he  may  frequendy  become  their  devisee.  Thus 
the  antient  law  of  die  Athenians  directed  that  the  estate  dT 
the  deceased  should  always  descend  to  his  children ;  or,  on 

•  Wright  of  tenures,  172.  <  Tacii.  de  mor.  Germ.  c.Sa 

"  Ste  ptg.  57. 
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fiiilure  of  lineal  descendants,  should  go  to  the  collateral  re-' 
lations:  -which  had  an  admirable  eflfect  in  keeping  up  equality^* 
and  preventing  the  accumulation  of  estates.  But  when  S(don^ 
made  a  slight  alteration,  by  permitting  them  (though  only  cm 
fiulure  of  issue)  to  dispose  of  their  lands  by  testament,  and 
devise  away  estates  froin  the  collateral  heir,  this  soon  pro* 
duced  an  excess  of  wealth  in  some,  and  of  poverty  in  others : 
which,  by  a  natural  progression,  first  produced  popular  tu- 
mults and  dissensions ;  and  these  at  len^gth  ended  in  tyranny, 
and  the  utter  extinction  of  liberty;  which  was  quickly  fol- 
lowed by  a  total  subversion  of  their  state  and  nation.  On 
the  other  hand,  it  would  now  seem  hard,  on  account  of  some 
abuses  (which  are  the  natural  ccmsequences  of  fi'ee  agency, 
when  coupled  with  human  infirmity),  to  debar  the  owner  of 
lands  firom  distributing  them  after  his  death  as  the  exigence  . 
of  his  fiunily  affiurs,  or  the  justice  due  to  his  creditors,  may 
perhaps  require.  And  this  power,  if  prudently  managed,  has 
with  us  a  peculiar  propriety;  by  preventing  the  very  evil 
which  resulted' firom  Solon's  institution,  the  too  great  accumu«  - 
lation  of  property;  which  is  the  natural  consequence  of  oor 
doctrine  of  succession  by  primogeniture,  to  wluch  the  Athe- 
nians were  strangers.  Of  thia  accumulation  the  ill  efiects 
were  severely  felt  even  in  the  feodal  times:  but  it  should 
always  be  strongly  discouraged  in  a  commercial  country, 
whose  welfiure  depends  on  the  number  of  moderate  fortunes 
engaged  in  the  extensb)i  of  trade. 

However  this  be,  we  find  that  by  the  common  law  of 
England  since  the  conquest,  no  estate,  greater  than  for  term 
of  years,  could  be  disposed  of  by  testament  * ;  except  only  in 
Kent,  and  in  some  antient  burghs,  and  a  few  particular 
manors,  where  their  Saxon  immunities  by  special  indulgence 
subsisted  ^  And  though  the  feodal  restraint  on  alienations 
by  deed  vanished  very  early,  yet  thb  on  wills  continued  fiir  q  375  1 
some  centuries  after :  firom  an  apprehension  of  infirmity  and 
imposition  on  the  testator  in  extremis^  which  mode  such  de- 
vises suspicious'.  Besides,  in  devises  there  was  wanting  that 
general  notoriety,  and  public  designation  of  the  successor, 

<*  Plutarch,  m  viia  Solon.  '  Litt  $  167.     1  Inst.  111. 

'  2  Inst  7.  «  GUmY.  /.  7.  c.  1. 
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.g,»tk^m  vo  the  ne^boarhood,  and 
•iM  ooounon  law  always  required  in 
jft;t4uisition  of  property. 
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Liji^iaitir'^  ingenuity  bad  invented  the  doo- 
.  •. .  .  .i»  a  thing  distinct  firom  the  land,  uses  began  to 
S.J  ^cry  frequently  \  and  the  devisee  of  the  use  could 
^.k.ta-y  compel  it's  execution.  For  it  is  observed  by 
L ',  that,  as  the  popish  dei^  then  generally  sate  in  the 
.  ^x  o(  chancery,  they  considered  that  men  are  most  liberal 
%  aeii  they  can  enjoy  their  possessions  no  longer ;  and  there- 
tore  at  their  death  would  choose  to  dispose  of  them  to  those, 
who^  according  to  tlie  superstition  of  the  times,  could  inter- 
cede for  their  happiness  in  another  world.  But,  when  the 
statute  of  uses  ^  had  annexed  the  possession  to  the  use,  these 
uses,  being  now  the  very  land  itself^  became  no  longer  de- 
visable :  which  might  have  occasicmed  a  great  revolution  in 
the  law  of  devises,  had  not  the  statute  of  wills  been  made 
about  five  years  after,  viz.  32  Hen.VIIL  cl.  explained  by 
S4Hen.VIIL  c.5.  which  enacted,  that  all-  persons  being 
seised  in  fee-simple  (except  feme-coverts,  infants,  idiots,  and 
persons  of  non-sane  memory)  might  by  will  and  testament  in 
writing  devise  to  any  other  person,  except  to  bodies  corpo- 
rate, two-thirds  of  their  lands,  tenements,  and  hereditaments, 
held  in  chivalry,  and  the  whole  of  those  held  in  socage; 
which  now,  through  the  alteration  of  tenures  by  the  statute  of 
Charles  the  second,  amounts  to  the  whole  of  their  landed 
property,  except  their  copyhold  tenements. 

■ 

Corporations  wei*e  excepted  in  these  statutes,  to  prevent 
the  extension  of  gifts  in  mortmain ;  but  now,  by  construction 
of  the  statute  43  Eliz.  c.4f.  it  is  held,  that  a  devise  to  a  cor- 
poration for  a  charitable  use  is  valid,  as  operating  in  the  na- 
[  376  ]  tuje  of  an  appointment,  rather  than  of  a  bequest.  And  indeed 
the  piety  of  the  judges  hath  formerly  carried  them  great 
lengths  in  supporting  such  charitable  uses'^;  it  being  held 
that  the  statute  of  Elizabeth,  which  fitvours  appointments  to 
charities,   supersedes  and  repeals  all  former  statutes  ^  and 

h  Plowd.  414.  k  Ch.  Prec.  272. 

»  On  devises,  7.  «  Gilb.  Rep.  45.     1  P.Win8.24S. 

J  27  Hen.  VIII.  c.  10^  See  Dyer.  143.   • 
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kipplies  all  defects  of  assurances":  and  therelbre  not  only  a 
devise  to  a  corporation,  but  a  devise  by  a  copyliold  tenaiA 
without  surrendering  to  the  use  of  his  will%  and  a  devise  {nay 
even  a  settlement)  by  tenant  in  tail  without  either  fine  of  re- 
covery, if  made  to  a  charitable  use,  are  good  by  way  of  sij^ 
pointment^(l) 

With  regard  to  devises  in  general,  experience  soon  shewed 
how  difficult  and  hazardous  a  thing  it  is,  even  in  matters  cf 
public  utility,  to  depart  from  the  rules  of  the  common  law  ;  , 
which  are  so  nicely  constructed  and  so  artificially  connected 
together,  that  the  least  breach  in  any  one  of  them  disorders 
for  a  time  the  texture  of  the  whole.     Innumerable  frauds  and 
peijuries  wete  quickly  introduced  by  this  parliamentary  me- 
thod of  inheritance ;  for  so  loose  was  the  construction  made 
upon  this  act  by  the  courts  of  law,  that  bare  notes  in  the 
hand-writing  of  another  person  were  allowed  to  be  good 
wills  within  the  statute  \    To  remedy  which,  the  st^ute  ot 
fi^uds  and  peijuries,  39  Car.  II.  c8.  directs,  that  all  devises 
of  lands  and  tenements  shall  not  only  be  in  writmg,  but' 
signed  by  the  testator,  or  some  athtr  person  in  his  presence^ 
and  by  his  express  direction ;  and  be  subscribed,  in  his  pre- 
sence, by  three  or  four  credible  witnesses.     And  a  solem- 
nity nearly  similar  is^  requisite  for  revoking  a  devise  by  writ- 
ing ;  though  the  same  may  be  also  revoked  by  burning,  can- 
celling, tearing,  or  obliterating  thereof  by  the  devisor,  or  in 
his  presence  and  with  his  consent :  as  likewise  impliecBi/f  by 
such  a  great  and  entire  alteration  in  the  circumstances  andf 
situation  of  the  devisor,  as  arises  from  marriage  and  the  birdi 
of  a  child  \ 

">  BuWs  dttrU.  iBse9»  94.  <«  Ckristtoplier  v.  Chrktoplber,  Seaec 

"  Moor.  890.  6  Jul.  1771.     Spngge  v.  Scote»  al  Hw 

o  2  Vern.453.     Ch.  Prec.  16.  Cockpi^  27  Bfnr.  1773,  by  WilmoC,  d» 

9  D]rer,  72.     Cro.£luE.  loa  Grey,  and  IMmt.   See  pi^.502. 

(1)  But  copyhold  lancb  ane  lield  to  be  within  the  provinoils  of  the 
statute,  9  G.  2.  c  36.  (see  ante  p.  273.) ;  and  therefore  ndther  lands  so  held^ 
nor  freehold  lands  intailed,  nor  iadeed  any  lifnds,  interest  in  land,  or  money 
to  be  laid  out  in  land,  can  now  pass  to  charitable  uses,  except  m  the  mode 
prescribed  by  that  statute.  See  Scriven  on  Copyholds,  248.  Bridgm. 
Duke  on  Ch.  Uses,  234.  Arnold  v.  Chapman^  1  Ves.  108.  Hauwm  v« 
Waterlon^  3  B.  &  A.  149. 
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....  .;ibi  jrtatiite,  it  has  been  adjudged 
^  M^msn  with  his  own  hand,  at  tlie 
:^,ii^*^  U  John  Mills,  do  make  this  my 
't  ..  .    :i4U4iMiUt»^  is  a  suflBcient  signing,  ii^atliout 
:;    i<  buuuia  "> ;  tboiigh  the  other  is  the  safer  way* 
.^    V  'xcu  determined,  that  thou^  the  witnesses  must 
^«.  ^'ic  testator  sign.  Or  at  least  acknowledge  the  signing, 
x\  iiiuy  do  it  at  difierent  times'.     But  they  must  all 
.  jax-ribe  their  names  as  witnesses  in  his  preseticej  lest  by  any 
v^^^IbiUty  they  should  mistake  the  instrument  *.    And,  in  one 
va;>e  determined  by  the  court  of  king's  bench  ^  the  judges 
wtsre  extremely  strict  in  regard  to  the  credibility,  or  rather 
die  competency,  of  the  witnesses :  for  they  would  not  allow 
any  legatee,  nor  by  consequence  a  creditor,  where  the  l^acies 
and  debts  were  charged  on  the  real  estate,  to  be  a  compe- 
tent witness  to  the  devise,  as  being  too  deeply  concerned  ia 
interest  not  to  wish  the  establishment  of  the  will ;  for,  if  it 
were  established,  he  gained  a  security  for  his  legacy  or  d^ 
from  the  real  estate,  whereas  otherwise  he  had  no  daim  but 
on  the  personal  assets.    This  determination,  however,  alarmed 
many  purchasers  and  creditors,  and  threatened  to  shake  most 
of  the  titles  in  the  kingdom,  that  depended  cm  devises  by  wilL 
For,  if  the  will  was  attested  by  a  servant  to  whom  wages  were 
due,  by  the  apothecary  or  attorney  whose  very  attendance 
made  them  creditors,  or  by  the  minister  of  the  parish  who 
had  any  demand  for  tithes  or  ecclesiastical  dues,  (and  these 
are  the  persons  most  likely  to  be  present  in  the  testator's  last 
illness,)  and  if  in  such  case  the  testator  had  charged  his  real 
estate  with  the  payment  of  his  debts,  the  whole  will,  and 
every  disposition  therein,  so  fiur  as  related  to  real  property, 
were  held  to  be  utterly  void.     This  occasioned  the  statute 
25  Geo.  II.  C.6.  which  restored  both  the  competency  and  the 
credit  of  such  legatees^  by  declaring  void  all  legacies  given 
to  witnesses,  and  thereby  removhig  all  possibility  of  their 
interest  affecting  their  testimony,     llie  same  statute  likewise 
established  the  competency  oicreditorsy  by  directing  the  testi- 
mony of  all  such  creditors  to  be  admitted,  but  leaving  their 

*i  3  Lev.  1.  ^  1  P.  Wms.740. 

'  Freem.   486.     2   Ch.    Cas.   109.         *  Stra.1253. 
Fr.ch.l85. 


Ch.  23.  OF  THINGS,  378 

credit  (like  that  of  all  other  witnesses)  to  be  considered,  on  a 
view  of  all  the  circumstances,  by  the  court  and  jury  before 
whom  such  will  shall  be  contested.  And  in  a  much  later 
case  "  the  testimony  of  three  witnesses  who  were  creditors, 
was  held  to  be  sufficiently  credible,  though  the  land  was 
charged  with  the  payment  of  debts ;  and  the  reasons  given  on 
the  former  determination  were  said  to  be  insufficient 

• 
Another  inconvenience  was  found  to  attend  this  new 
method  of  conveyance  by  devise ;  in  that  creditors  by  bond 
and  other  specialties,  which  aifected  the  heir  provided  he  had 
assets  by  descent,  were  now  defrauded  of  their  securities,  not 
having  the  same  remedy  against  the  devisee  of  their  debtor. 
To  obviate  which  the  statute  3&4  W.&  M.  c.  14.  hath 
provided  that  all  wills  and  testaments,  limitations,  dispositions, 
and  appointments  of  real  estates,  by  tenants  in  fee-simple  or 
having  power  to  dispose  by  will,  shall  (as  against  such  cre-^ 
ditors  only)  be  deemed  to  be  fraudulent  and  void :  and  tliat 
such  creditors  may  maintain  their  actions  jointly  against  both 
the  heir  and  the  devisee.  (2) 

A  WILL  of  lands,  made  by  the  permission  and  under  the 
control  of  these  statutes,  is  considered  by  the  courts  of  law 
not  so  much  in  the  nature  of  a  testament,  as  of  a  conveyance 
declaring  the  uses  to  which  the  land  shall  be  subject :  with 
this  difference,  that  in  other  conveyances  the  actual  suih- 
scription  of  tlie  witnesses  is  not  required  by  law  "^^  though  it 
is  prudent  for  them  so  to  do,  in  order  to  assist  their  memory 
when  living,  and  to  supply  their  evidence  when  dead ;  but 
in  devises  of  lands  such  subscription  is  now  absolutely  neces- 
sary by  statute,  in  order  to  identify  a  conveyance,  which  in 

»  M.  31  Geo.  II.     1  Burr. 490.  ^  iSee  piig.907,  908. 


(2)  The  statute  makes  an  exception  in  favour  of  ^devises  for  the  payment 
of  just  debts,  and  for  the  raising  portions  for  younger  children  in  pursuance 
of  marriage  settlements  made  bonA  fide  before  marriage.  On  the  other 
hand  it  tidies  care  that  neither  the  heir  at  law  nor  the  devisee  shall  avoid 
their  liability  by  alienation  of  the  land  before  <^ction  brought ;  and  pro- 
vides that  in  tint  case  they  shall  be  chargeable  ft>n  the  value  of  the  land  fQ 
aliened. 
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it's  nature  can  never  Be  set  up  till  after*  the  death  of  the 
devisor.  And  upon  this  notion,  that  a  devise  afiecting  lands 
is  merely  a  species  of  conveyance,  is  founded  this  distinction 
between  such  devises  and  testaments  of  personal  chattels;  that 
the  latter  will  operate  upon  whatever  the  testaUn*  dies  possessed 
of)  the  former  only  upon  duch  real  estates  as  were  his  at  the 
time  of  executing  and  publishing  his  will '.  Wherefore  no 
after-purchased  lands  will  pass  under  such  devise ',  unlesS) 
subsequent  to  the  purchase  or  contract  %  the  devisor  repub- 
lishes his  will  *.  (3) 

We  have  now  considered  the  several  species  of  common 
assurances,  whereby  a  title  to  lands  and  tenements  may  be 
transferred  and  conveyed  ft^m  one  man  to  another.  But, 
before  we  conclude  this  head,  it  may  not  be  improper  to  take 
notice  of  a  few  general  rules  and  maxims,  which  have  been 
laid  down  by  courts  of  justice,  for  the  construction  and  ex- 
position of  diem  all.     These  are, 


1.  That  the  construction  he  favourable f  and  as  near  the 
minds  and  apparent  intents  of  the  parties,  as  the  rules  of  law 
w31  admit  \  For  the  maxims  of  law  are,  that  *<  verba  inten- 
^  tioni  debeni  inservire  ;"  and  *'  benigne  ititerpreiamur  cAartas 
**  propter  simplicUatem  laicorum!*  And  therefore  the  con- 
struction must  also  be  reasonable^  and  agreeable  to  common 
understanding  ^ 

«  1  p.  Wins.  575.     1 1  Mod.  148.  •  Sdk.  238. 

y  Moor.  255.     11  Mod.lS7.  ^  And.  eo. 

>  1  Ch.  Cas.  39.     2  Ch.  Cas.  144.  <  1  Bulstr.  175.     H<ib.a04. 


(3)  It  was  long  a  prevailing  opinioD,  that  if  a  man  devised  particular 
lands  by  name  which  he  had  not  at  the  time,  but  afterwards  purchased ;  or 
devised  all  lands  which  he  should  die  seised  o(  that  such  devises  would  be 
valid.  And  it  is  curious  that  Chief  Justice  Saunders,  a  consummate  lawyer, 
under  this  impression  devised  **  all  lands  which  he  had  or  afterwiirdf 
should  have  ui  Fulham;'*  his  execotortwere  Hoh  and  Pollexfen  Chief 
Justices  and  Serjeant  Maynard,  who  difftred  as  to  the  validity  of  the  de- 
vise ;  &6  Serfeant  holding  the  opinion  which  is  now  established,  and  the 
twoii  Chief  Justices  tfiat  which  has  been  determined  not  to  be  law.  Lmt' 
rinee  v.  DodweU,  i  Lord  Raym.  458.  Holt  however  lived  to  change  his 
opinion,  and  the  law  b  now  settled  as  lud  down  in  the  text. 
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2.  That  quoties  in  verbis  nulla  est  ambiguilaSf  ibi  nulla  ex^ 
positio  contra  verba  Jienda  est  ^ :  but  that  where  the  intention 
is  clear,  too  minute  a  stress  be  not  laid  on  the  strict  and 
precise  signification  of  'words ;  nam  qui  haeret  in  litera^  haeret 
in  cortice.  Therefore,  by  a  grant  of  a  reminder  a  reversion 
may  well  pass,  and  e  converso  ^.  And  another  maxim  of  law 
is,  that  ^^  mala  grammaiica  non  vitiftt  cAartam  ;''  neither  &lse 
English  nor  bad  Latin  will  destroy  a  d^ed**  Which  perhjips  ' 
a  classical  critic  may  think  to  be  no  unnecessary  caution. 

3.  That  the  construction  be  made  upon  the  entire  deed, 
and  not  merely  upon  di^ointed  parts  of  it.  .  ^^  Nam  ex  ante^ 
*^  cedentibus  et  consequentibus  Jit  optima  itUerpretatio  ^"     And 
therefo^  that  every  part  of  it  be  (if  possible)  made  to  take  [  ^^0  ] 
effect :  and  no  word  but  what  may  operate  in  some  shape  or 

other  ''•     ^^  Nam  verbid  debent  inteUigi  cum  fffkeht^  ut  res  magis 
•*  valeeU  quern  pereat  V* 

4»  That  the  deed  be  taken  most  strongly  against  him 
that  is  the  agent  or  contractor,  and  in  Javour  of  the  other 
par^.  "  Verba  Jbrtius  accipiuntur  contra  prqferentemJ*  As, 
if  tenant  in  fee«simple  grants  to  any  one  an  estate  for  life^ 
generally,  it  shall  be  construed  an  estate  for  the  life  of  the 
grantee  ^.  For  the  principle  of  self-preservation  will  make 
men  sufficiently  careful,  not  to  prejudice  their  own  interest 
by  the  too  extensive  meaning  of  their  words :  and  hereby  all 
manner  of  deceit  in  any  grant  is  avoided ;  for  men  would 
always  a£fect  ambiguous  and  intricate  expressions,  provided  . 
they  were  afterwards  at  liberty  to  put  their  own  oonstruction 
upon  them.  But  here  a  distinction  must  be  taken  between 
an  indenture  and  a  deed  poll :  for  the  words  of  an  indenture^ 
executed  by  both  parties,  are  to  be  considered  as  the  words 
of  them  both ;  for,  though  delivered  as  the  words  of  one 
party,  yet  they  are  not  his  words  only,  because  the  other 
party  hath  given  his  consent  to  every  one  of  them.  But  in  a 
deed-poll,  executed  only  by  the  grantor,  they  are  the  words  of 
the  grantor  only,  and  shall  be  taken  most  strongly  against 

<*  2  Sumd.  167.  ■  1  Bulstr.  101. 

«  Hob.  27.  *>  I  P.  Wnif.  457. 

^  10  RefK  133.     Go.  LUk.  223.  '  Plowd.  15S. 

2  Sbow.  334^  J  Co.  Jilt.  48. 
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him  ^.  And,  in  general,  this  rule  being  a  rule  of  some  strict- 
ness and  rigour,  is  the  last  to  be  resorted  to ;  and  is  never  to 
be  relied  upon,  but  where  all  other  rules  of  exposition  fail  ^ 

5.  That,  if  the  words  will  bear  two  senses,  one  agreeable 
to^  and  another  against  law ;  that  sense  be  preferred,  which 
is  most  agreeable  thereto  ™.  As  if  tenant  in  tail  lets  a  lease 
to  have  and  to  hold  during  life  generally,  it  shall  be  construed 
to  be' a  lease  for  his  own  life  only,  for  that  stands  with  the 
law :  and  not  for  the  life  of  the  lessee,  which  is  beyond  his 
power  to  grant« 

[  S81  ]  6.  That,  in  a  deed,  if  there  be  two  clauses  so  totally  te» 
pugnant  to  each  other,  that  they  camiot  stand  together,  the 
first  shall  be  received  and  the  latter  rejected";  wherein  it- 
differs  from  a  will ;  for  there,  of  two  such  repugnant  clauses 
the  latter  shall  stand  ^.  Which  is  owing  to  the  different 
natures  of  the  two  instruments ;  for  the  first  deed  and  the 
last  will  are  always  most  available  in  law.  Yet  in  both  cases 
we  should  rather  attempt  to  reconcile  them  ^  (4) 

7.  That  a  devise  be  most  favourably  expounded,  to  pur- 
sue if  possible  the  will  of  the  devisor,  who  for  want  of  advice 
or  learning  may  have  omitted  the  legal  or  proper  phrases^ 
And  therefore  many  times  the  law  dispenses  with  the  want 
of  words  in  devises,  that  are  absolutely  requisite  in  all  other 
instruments.  Thus  a  fee  may  be  conveyed  without  words  of 
inheritance  *';  and  an  estate^tail  without  words  of  procreation '. 
By  a  will  also  an  estate  may  pass  by  mere  implication,  with- 
out any  express  words  to  direct  it's  course.  As,  where  a 
man  devises  lands  to  his  heir  at  law,  after  the  death  of  his 
wife :  here,  though  no  estate  is  given  to  the  wife  in  express 

^  Co.  Litt.  134.  •  Co.  Litt.  lis. 

*  Bacon's  Elem;  c.  3.  p  Cro.  EUs.  420.     I  Vern.  SO. 

1 

>"  Co.  Litt.  48.  H  See  pag,  108. 

"  Hardr.94.  .  '  See  peg.  115. 


(4)  The  prevalent  o|Miiioii  now  is,  that  in  the  case  of  two  devises  of  the 
lame  estate  to  difierenc  persons  in  the  same  will,  the  latter  shall  not  defeat 
the  former,  but  both  devisees  shall  take  moieties,  and  have  estates  either  in 
common  or  joint-tenancy,  as  the  words  iiscd  in  thr  will  seem  to  point  out 
i^  C>).  Litt.  112.  k     Har^rave^  note,  144. 
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terms,  yet  she  shall  hj^ve  an  estate  for  life  by  implication  * ; 
for  the  intent  of  the  testator  is  clearly  to  postpone  the  heir 
till  after  her  death;  and  if  she  does  not  take  it,  nobody  else 
can.  So  also  where  a  devise  is  of  black-acre  to  A  and  of 
-white-acre  to  B  in  tail,  and  if  they  both  die  without  issue, 
then  to  C  in  fee ;  here  A  and  B  have  cross-remaitiders  by  im* 
plication,  and  on  the  failure  of  cither's  issue,  the  other  or  his 
issue  shall  take  the  whole ;  and  C's  remainder  over  shall  be 
postponed  till  the  issue  of  both  shall  fail  K  But,  to  avoid 
confusion,  no  such  cross  remainders  are  allowed  between 
more  than  two  devisees  ** ;  (5)  and,  in  general,  where  any  im- 
plications are  allowed,  they  must  be  such  as  are  necessary  (or 
at  least  highly  probable)  and  not  merely  possible  imjilica-  [  382 
tions".  (6)  And  herein  there  is  no  distinction  between  the 
rules  of  law  and  of  equity ;  for  the  will,  being  considered  in 
both  courts  in  the  light  of  a  limitation  of  uses  *,  is  construed 
in  each  with  equal  favour  and  benignity,  and  expounded 
rather  on  it's  own  particular  circumstances,  than  by  any  ge* 
neral  rules  of  positive  law. 

:    'H.  13  Hen.  VII.  17.  )  Ventr.  376.         ^  Vaugh.  262. 

»  Frcem.  484.  ^  »  FiUg.236.     11  Mod.  153. 

"  Cro.    Jac.  655,      1   Ventr.  224. 
2  Show.  139. 
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(5)  This  doctrine  is  now  entirely  oyerruled,  and  in  one  of  the  latest 
decisions  on  the  subject,  {Doe  v.  Webb,  \  Taunt.  254.)  surprise  was  eX" 
pressed  that  it  had  ever  been  ebtablished,  Charobre  J.  observing  that  in 
the  oldest  case  on  the  subject.  Dyer,  303  b.  cross  remainders  had  without 
difficulty  been  implied  among  five.  The  only  principle  now  acted  on  is 
to  ascertain  if  possible  the  tcFtator*s  intention,  and  to  effectuate  it  so  ht 
as  it  can  be  effectuated  according  to  the  rules  of  law. 

(6)  Upon  this  subject.  Lord  Eldon  has  expressed  himself  thus,  '*  Willi 
regard  to  that  expression,  necessary  implication,  I  will  repeat  what  I  hav« 
before  stated,  from  a  note  of  Lord  Hardwicke's  judgment  in  Coryton  v. 
Hillicr,  that  in  construing  a  will,  conjecture  must  not  be  taken  for  implica- 
tion, but  necessary  implication  means  not  natural  necessity,  but  so  strong  a 
probability  of  intention,  that  an  intention  contrary  to  that  which  is  im- 
puted to  the  testator  rannot  be  supposed."     1  V.  ^  B.  466. 

.  Therefore  if  the  devise  were  to  a  stranger  after  the  death  of  the  wifc^ 
the  wife  would  not  take  any  thing  by  implication ;  for  then  it  might  as 
well  be  supposed  that  the  testator  meant  his  heir  at  law  to  take  during 
the  wife's  lite,  n.s  the  wife ;  and  where  that  is  so,  the  obvious  title  of  th» 
heir  at  law  will  be  preftrred,    SmarUa  v  ScMar^  2  Lev.  207. 
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^  AhD)  thus,  we  have  takea  a  transieiit  view,  in  this  and  the 
three  precedbg  chapterst  of  a  very  large  and  diffusive  subject, 
the  doctrine  of  common  assurances :  which  concludes  our  ob« 
serrations  on  the  title  to  things  real,  or  the  means  by  which 
'they  may  be  reciprocally  lost  and  acquired*  We  have  be* 
tare  considered  the  estates  which  may  be  had  in  them,  with 
v^Gurd  to.  their  duradon  or  quantity  of  interest,  the  time  of 
their  enjoyment,  and  the  number  and  connexions  of  the  per- 
sons, entitled  to  hcid  them;  we  have  examined  the  tenures^ 
both  antient  and  modem,  whereby  those  estates .  have  been, 
said  are.  now,  holden :  and  have  distinguished  the  object  of 
aU  these  inquiries,  namely,  things  real,  into  the  corporeal 
or  substantial,  and  incorporeal  or  ideal  kiUd  ;  and  have  thus 
considered  the  rights  of  real  property  in  every  light  wherein 
they  are  contemplated  by  the  laws  of  Ekigland.  A  sysjtem'of 
|aws»  that  differs  much  from  every  other  system,  except  those 
of  the  same  feodal  origin,  in  it's  notions  and  regulations  of 
landed  estates ;  and  which  therefore  could  in  this  particular 
be  very  seldom  compared  with  any  other.. 

TkK  subject^  which  has  thus  employed  our  attention,  is 
of  very  extensive  use  and  of  as  extensive  variety.  And  yet, 
I  am  afraid»  it  has  affi>rded  the  student  less  amusement  and 
pleasure  in  the  pursuit,  than  the  matters  discussed  in  the  pre- 
cedii^  volume^  To  say  the  truth,  the  vast  alteradons  which 
the  doctrine  of  real  property  has  undergone  from  the  conquest 
to  the  present  time ;  the  infinite  determinations  upon  points 
Aat  continually  arise,  and  which  have  been  heif)ed  cme  upon 
another  for  a  course  of  seven  centuries,  without  any  order  or 
[  383  ]  method ;  and  the  multiplici^  of  acts  of  parliament  which 
have  amended,  or  sometimes  only  altered,  the  common  law ; 
tbeae  causes  have  made  the  stody  of  this  branch  of  our  nar- 
tional  jurisprudence  a  little  perplexed  and  intricate.  It  hath 
been  my  endeavour  princ^wlly  to  select  such  parts  of  it  as 
of  the  most  general  use,  where  the  principles  were  the 
simple^  the  reasons  of  them  the  most  obvious,  and  the 
practioe  the  least  embarrassed.  Yet  I  cannot  presume  that  I 
have  always  be^i  thoroughly  intelligible  to  such  of  my  readers, 
as  were  be&re  strangers  even  to  the  very  terms  of  art,  which 
I  have  been  obliged  to  make  use  of;  though,  whenever  those 
have  first  occurred,  I  have  generally  attempted  a  short  es^ 
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plication  of  their  meaning.  These  are  indeed  the  more  nu- 
merous, on  account  of  die  diflTerent  languages,  which  our 
law  has  at  diflTerent  periods  been  taught  to  speak ;  the  diffi- 
culty arising  irom  which  will  insensibly  dimmish  by  use  and 
familiar  acquaintance.  And  therefore  I  shall  close  this  branch 
of  our  enquiries  with  the  words  of  sir  Edward  Coke^ :  '^  Al- 
^^  belt  the  student  shall  not  at  any  one  day,  do  what  he  can, 
^'  reach  to  the  full  meaning  of  all  that  is  here  laid  down, 
^'  yet  let  him  no  way  discourage  himself  but  proceed :'  for, 
*^  on  some  other  day)  in  some  other  place,"  (or  perhaps  upon 
a  second  perusal  of  the  same,)  ^^  his  doubts  will  be  probably 
removed." 

^  Frocme  to  1  Inst. 
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OF  THINGS  PERSONAL. 


f  TNDEU  the  name  of  things  jyersonal  are  included  all  sorts 
of  things  moveable,  which  may  attend  a  man's  person 
wherever  he  goes ;  and  therefore,  being  only  the  objects  of 
the  law  while  they  remain  within  the  limits  of  it's  jurisdiction, 
and  being  also  of  a  perishable  quality,  are  not  esteemed  of  so 
high  a  nature,  nor  paid  so  much  regard  to  by  the  law,  as 
things  that  are  in  their  nature  more  permanent  and  immove^ 
iiblvy  as  land  and  houses,  and  the  profits  issuing  thereout 
These  being  constantly  within  the  reach,  and  under  the  pro- 
tection of  the  law,  were  the  principal  fiivourites  of  our  first 
legislators :  who  took  all  imaginable  care  in  ascertaining  the 
rights,  and  directing  the  disposition,  of  such  property  as 
Uiey  imagined  to  be  lasting,  and  which  would  answer  to  pos- 
terity the  trouble  and  pains  that  their  ancestors  employed 
alH)ut  them;  but  at  the  same  entertained  a  very  low  and 
contemptuous  opinion  of  all  personal  estate,  which  they  re- 
garded as  only  a  transient  commodity.  The  amount  of  it 
indeed  was  comparatively  very  trifling,  during  the  scarcity 
of  money  and  the  ignorance  of  luxurious  refinements  which 
prevailed  in  the  feodal  ages.  Hence  it  was,  that  a  tax  of  the 
./ifia'fith,  tefUh^  or  sometimes  a  much  larger  prc^>ortion,  of  all 
the  moveables  of  die  subject,  was  fi^uently  laid  without 
scruple,  and  is  mentioned  with  much  unconcern  by  our  an- 
tieiit  historians,  thoiigfa  now  it  would  justly  alarm  our  opu- 
lent merchants  and  stockholders.  And  hence  likewise  may 
be  [derived  the  fi^queit  forfeitures  inflicted  by  the  commoa 
£  385  3  Ihw,  of  all  a  man's  goods  and  chattels,  for  misbehaviours  and 
inadvcriemie^  that  ot  prc:>ent  liardly  ;^emu  to  deserve  bO  severe 
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a  punishment.  Our  antient  law-books,  which  are  founded 
upon  the  fecxial  provisions,  do  not  therefore  often  condescend 
to  regulate  this  spedes  df  proper^.  There  is  not  a  chapte]^ 
in  Britton  or  the  Mirror,  that  can  fisarij  be  refisrred  to  ihis  _  ^ 
head;  and  the  little  that  is  to  be  found  in  Glanvil,  Bracton^ 
and  Fleta,  seems  principally  borrowed  from  the  civilians/ 
But  of  later  years,  since  the  introduction  and  extension  of 
trade  and  commerce,  which  are  entirely  occupied  in  this 
species  of  property,  and  have  greatly  augmented  it's  quantity 
and  of  course  it's  value,  we  have  learned  to  conceive  different 
ideas  of  it.  Our  courts  now  regard  a  man's  personalt)r  in  a 
light  nearly,  if  hot  quite,  equal  to  his  realty :  and  have  adopt- 
ed a  more  enlarged  and  less  technical  mode  of  considering  the 
one  than  the  other :  frequently  drawn  from  the  rules  which 
they  found  already  established  by  the  Roman  law,  wherever 
those  rules  appeared  to  be  well  grounded  and  apposite  to  die 
case  in  question,  but  principally  ^om  reason  and  convenience, 
adapted  to  the  circumstances  of  the  times ;  preserving  withal 
a  due  regard  to  antient  usages,  and  a  certain  feodal  tincture^ 
which  is  still  to  be  found  in  some  branches  of  personaf  pro- 
perty. 

But  things  personal,  by  our  law,  do  not  only  include 
things  maoecAle^  but  also  something  more:  the  whole  of  which 
is  comprehended  under  the  general  name  of  chattek^  which, 
sir  Edward  Coke  says*,  is  a  French  word  signifying  goods. 
The  appellation  is  in  truth  derived  from  the  technical  Latin 
word  catalla :  which  primarily  signified  only  beasts  of  hus- 
bandry, or  (as  we  still  call  them)  cattle^  but  in  its  secondary 
sense  was  applied  to  all  moveables  in  general^.  In  the  grand 
coustwnier  of  Normandy  *  a  chattel  is  described  as  a  mere 
moveable,  but  at  the  same  time  it  is  set  in  opposition  to  a  fief 
or  feud :  so  that  not  only  goods,  but  whatever  was  not  a  feud, 
were  accounted  chattels.  And  it  is  in  this  latter,  more  ex- 
tended, negative  sense,  that  our  law  adopts  it;  the  idea  of 
goods,  or  moveables  only,  being  not  safficiently  comprehen-  [  386  ] 
sive  to  take  in  every  thing  that  the  law  considers  as  a  chattel 

*  I  Inst.  118.  *  «  c,  87. 

^  Dufrcsnc,  II.  400.  ■  ' 
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interest  For  since,  as  the  commentator  on  the  coustumier  ^ 
obsejrves,  there  are  two  requisites  to  make  a  fief  or  heritage, 
dnration^  as  to  time,  and  immobility  with  rq;ard  to  place ; 
whatever  wants  either  of  these  qualities  is  not)  accordir^  to 
the  Normans,  an  heritage  or  fief;  or  according  to  us,  is  not 
a  real  estate :  the  consequence  of  which  in  both  laws  is,  that 
it  must  be  a  personal  estate,  or  chatteL 

Chattels  therefore  are  distributed  by  the  law  into  two 
kinds ;  chattels  real^  and  chattels  personal  ^ 

1.  Chattels  real^  saith  sir  Edward  Coke  \  are  such  as 
concern,  or  savour  of,  the  realty ;  as  terms  for  years  of  land, 
wardships  in  chivalry,  (while  the  military  tenures  subsisted,) 
the  next  presentation  to  a  church,  estates  by  a  statute-mer- 
chant, statute-staple,  elegit,  or  the  like ;  of  all  which  we  have 
already  spoken.  And  these  are  called  real  chattels,  as  being 
interests  issuing  out  of,  or  annexed  to,  real  estates ;  of  which 
they  have  one  quality,  m.  immobility,  which  denominates 
them  real ;  but  want  the  other,  viz.  a  sufficient,  l^al,  inde- 
terminate duration ;  and  this  want  it  is,  that  constitutes  them 
chattels.  The  utmost  period  for  which  they  can  last  is  fixed 
and  determinate,  either  for  such  a  space  of  time  certain,  or 
till  such  a  particular'  sum  of  money  be  raised  out  of  such  a 
particular  income ;  so  that  they  are  not  equal  in  the  eye  of 
the  law  to  the  lowest  estate  of  fi-eehold,  a  lease  for  anodier's 
life :  their  tenants  were  considered  upon  feodal  principles,  as 
merely  bailiffi  or  ferm^rs ;  and  the  tenant  of  the  freehold 
might  at  any  time  htfve  destroyed  their  interest,  till  the  reign 
of  Henry  VIII.  >  A  fireehold,  which  alone  is  a  real  estate, 
and  seems  (as  has  been  said)  to  answer  to  the  fief  in  Nor- 
mandy, is  conveyed  by  corporal  investiture  and  livery  of 
[  387  ]  seisin ;  which  gives  the  tenant  so  strong  a  hold  of  the  land^ 
that  it  never  after  can  be  wrested  froia  him  during  his  life^ 

^  n  conaknirok  fu^UJktt  wm  mmm*  qui  ne  peuoeni  entuwir  U  corps,  ni  etire 

able  a  dejharee  a  toutiimn,J6i.  lOT.o.  tranqwieei,  tt  Umi  ce  qui  rCeti  pomi  «t 

*  So  too  in  the  Normsa  law,  Queux  heritage,     LL.  Will.  Notfai,  c.  4.  apud 

tatUiaeMeMetimmeuJUetitieommevrau  Dufivsne,  IL  409. 

faeMei90ifUquitrmaporier»ep9%u)enifei  '^l  Inst.  118. 

enmixHr  k  corpn  imm/eubUt  tout  chotet  ■  See  page  142* 
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but  by  his  own  act,  of  voluntary  transfer  or  of  forfeiture  ;  or 
else  by  the  happening  of  some  future  contingency  as  in  estates 
pur  outer  Vf>,  and  the  determinable  freeholds  mentioned  in]  a 
former  chapter  \  And  even  these,  being  of  an  uncertain  du- 
ration, may  by  possibility  last  for  the  owner's  life ;  for  the  law 
will  not  presuppose  the  contingency  to  happen  before  it 
actually  does,  and  till  then  the  estate  is  to  all  intents  and 
purposes  a  life-estate,  and  therefore  a  freehold  interest.  On 
the  other  hand^  a  chattel  interest  in  lands,  which  the  Normans 
put  in  opposition  to  fief,  and  we  to  freehold,  is  conveyed  by 
no  sebin  or  corporal  investiture,  but  the  possession  is  gained 
by  the  mere  entry  of  the  tenant  himself;  and  it  will  certainly 
expire  at  a  time  prefixed  and  determined,  if  not  sooner.  Thus 
a  lease  for  years  must  necessarily  fiiil  at  the  end  and  completion  ' 
of  the  term ;  the  nqxt  presentation  to  a  churqh  is  satisfied 
and  gone  the  instant  it  comes  into  possession,  that  is,  by  the 
first  avoidance  and  presentation  to  the  living;  the  conditional 
estates  by  statutes  and  el^t  are  determined  as  soon  as  the 
debt  is  paid;  and  so  guardianships  in  chivalry  expired  of 
course  the  moment  that  the  heir  came  of  age.  And  if  there 
be  any  other  chattel  .real,  it  will  be  found  to  correspond  with 
the  rest  in  this  essential  quality,  that  it's  duration  is  limited  to 
a  time  certain,  beyond  which  it  cannot  subsist. 

2.  Chattels  personal  are,  properly  and  strictly  speakings 
things  maoeaile ;  which  may  be  annexed  to  or  attendant  on 
the  person  of  the  owner,  and  carried  about  with  him  fitmi 
one  part  of  the  world' to  another.  Such  are  animals,  house- 
hold stuff,  money,  jewels,  com,  garments,  and  every  thing 
else  that  can  properly  be  put  in  motion,  and  transferred  fix>m 
place  to  place.  And  of  this  kind  of  chattels  it  is,  that  we 
are  principally  to  speak  in  the  remainder  of  this  book ;  hav- 
ing been  unavoidably  led  to  consider  the  nature  of  chattels 
real,  and  their  incidents,  in  the  former  chapters,  which  were 
employed  upon  real  estates :  that  kind  of  property  being  of  [  388  ]J 
a  mongrel  amphibious  nature,  originally  endowed  with  one 
only  of  the  characteristics  of  each  species  of  things :  the  im- 
mobility of  things  real,  and  the  precarious  duration  of  things 
personal. 

"  Page  ISO. 
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Chattel  interests  being  thus  distinguished  and  distributed, 
it  will  be  proper  to  consider,  first,  the  nature  of  t^iat />rc>perfy, 
or  dominion,  to  which  they  are  Uable ;  which  must  be  princi- 
pally, nay  solely,  referred  to  personal  chattels:  and,  secondly, 
the  title  to  that  prc^rty,  or  how  it  may  be  lost  and  acquired. 
Of  each  of  these  in  ifs  order. 
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CHAPTER    THE    TWENTY-FIFTH. 


OF  PROPERTY  IN  THINGS  PERSONAL. 


OROPERTY  in  ctiattels  personal  may  be.  either  in  pou 
session :  which  is  where  a  man  hath  not  only  the  right  to 
enjoy,  but  hath  the  actual  enjoyment  of,  the  thing :  or  else  it 
is  in  action ;  where  a  man  bath  only  a  bare  right,  without 
any  occupation  or  enjoyment.  And  of  these  the  former,  or 
property  in  possession^  is  divided  into  sorts,  an  absolute  and  a 
qualified  proper^. 

J.  First,  then,  of  property  in  possession  absolute ;  which  is 
where  a  man  hath,  solely  and  exclusively,  the  right,  and  also 
the  occupation,  of  any  moveable  chattels ;  so  that  they  can- 
not be  transferred  from  him,  or  cease  to  be  his,  without  his 
own  act  or  de&ult.  Such  may  be  all  inanimate  things^  as 
goods,  plate,  money,  jewels,  implements  of  war,  garments, 
and  the  like :  such  also  may  be  all  vegetable  productions,  as 
the  fruit  or  other  parts  of  a  plant,  when  severed  from  the 
body  of  it;  or  the  whole  plant  itself,  when  severed  from  tlip 
ground ;  none  of  which  can  be  moved  out  of  the  owner's 
possession  without  hb  own  act  or  consent,  or  at  least  without 
doing  him  an  injury,  which  it  is  the  business  of  the  law  to 
prevent  or  remedy.  Of  these  therefore  there  remains  little 
to  be  said. 

But  with  regard  to  animals  which  have  in  themselves  a 
principle  and  power  of  motion,  and  (unless  particularly  con- 
fined) can  convey  themselves  from  one  part  of  the  world  to  [  390 
another,  there  is  a  great  difference  made  with  respect  to  their 
several  classes,  not  only  in  our  law,  but  in  the  law  of  nature 
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IL  Other  animals,  that  are  not  of  a  tame  and  domestic 
nature,  are  either  not  the  objects  of  property  at  all,  or  else 
&\l  under  our  other  diviuon,  namely,  that  of  qualified^  limited^ 
or  special  property ;  which  is  such  as  is  not  in  it's  nature  per- 
manent, but  may  sometimes  subsist,  and  at  other  times  not 
subsist.  In  discussing  which  subject,  I  shall  in  the  first  place 
shew,  how  this  species  of  property  may  subsist  in  such  ani- 
mals as  are  ^  ferae  naturae,  or  of  a  wild  nature ;  and  then  how 
it  may  subsist  in  any  other  things,  when  under  particular 
circumstances. 

First  then,  a  man  may  be  invested  with  a  qualified,  but  not 
an  ab^lute,  property  in  all  creatures  that  are  ferae  naiuraef 
either  per  indmtriam,  propter  impotentiam,  or  pi'opter  privi" 
legiuffi, 

1.  A  guALUi'iKD  property  may  subsist  in  anhriHls  Jerae 
naturae  per  indttstriam  hominis :  by  a  man's  rectaimitig  and 
making,  them  tame  by  art,  industry,  and  education  ;  or  by  s6 
confining  them  within  his  own  immediate  power,  that  they 
cannot  escape  and  use  their  natural  liberty.  And  under  this 
head  some  writers  have  ranked  all  the  former  species  of  ani- 
mals we  have  mentioned,  apprehending  none  to  be  originally 
and  naturally  tame,  but  only  made  so  b^  art  and  custom :  as 
horses,  swine,  and  other  cattle ;  which  if  originally  left  to  them- 
selves, would  have  chosen  to  rove  up  and  down,  seeking  their 
food  at  large,  and  are  only  made  domestic  by  use  and  fami- 
liarity: and  are  therefore,  say  they,  called  mamuetfi,  quasi 
mamU  assueta.  But  however  well  this  notion  may  be  founded, 
abstractedly  considered,  our  law  apprehends  the  most  obvious 
distinction  to  be,  between  such  animals  as  we  generally  see 
tame,  and  are  therefore  seldom,  if  ever,  found  wandering  at 
large,  which  it  calls  domitae  naturae  s  and  such  creatures  aa  [  S92  ] 
are  usually  found  at  liberty,  which  are  therefore  supposed  to 
be  more  emphatically  Jerae  naturae,  though  it  may  happen 
that  the  latter  shall  be  sometimes  tamed  and  confined  by  the 
art  and  industry  of  man.  Such  as  are  deer  in  a  park,  hai^ 
or  rabbits  in  an  inclosed  warren,  doves  in  a  dove-house, 
pheasants  or  partridges  in  a  mew,  hawks  that  are  ie4  and 
commanded  by  their  owner,  and  fish  in  a  priva^  pond  or  in 
.  trunks.     These  are  no  longer  the  property  of  a  man,  Ann 
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while  they  continue  in  his  keeping  or  actual  poseeesion :  but 
W  at  any  time  they  regain  their  natural  liberty,  his  property 
instantly  ceases  ;  unless  they  have  animum  reoertendi^  which 
is  only  to  be  known  by  their  usual  custom  of  returning  ^.  A 
,  maxim  which  is  borrowed  from  the  civil  law  * ;  "  revertendi 
**  aninmm  videntw  desinere  habere  tunc^  cum  revertendi  amsue^ 
**  tudinem  deseruerifUJ*  The  law  therefore  extends  this  pos- 
'  session  farther  than  the  mere  manual  occupation;  for  ray 
thme  hawk  that  is  pursuing  his  quarry  in  my  presence,  though 
he  is  at  liberty  to  go  where  he  pleases,  is  nevertheless  my 
property ;  for  he  hath  animum  revertendi.  So  are  my  pigeons, 
that  are  flying  at  a  distance  from  their  home,  (especially  of 
the  carrier  kind,)  and  likewise  the  deer  that  is  chased  out  of 
my  park  or  fdrest,  and  is  instantly  pursued  by  the  keeper  or 
forester ;  all  which  remain  still  in  my  possession,  and  I  still 
preserve  my  qualified  property  in  them.  But  if  they  stray 
irithout  my  knowledge,  and  do  not  return  in  the  usual  manner, 
it  is  then  lawful  for  any  stranger  to  take  them  \  But  if  a 
deer,  or  any  wild  animal  reclaimed,  hath  a  collar  or  other 
inark  put  upon  him,  and  goes  and  returns  at  his  pleasure ;  or 
if  a  wild  swan  is  taken,  and  marked  and  turned  loose  in  the 
ri^r,  the  owner's  property  in  him  still  continues,  and  it  is  not 
lawful  for  any  one  else  to  take  him  ^ :  but  otherwise,  if  the  deer 
has  been  long  absent  without  returning,  or  the  swan  leaves  the 
neighbourhood.  Bees  also  sre  ferae  naturae;  but,  when  hived 
and  reclaimed,  a  man  may  have  a  qualified  property  in  them, 
by  the  law  of  nature,  as  well  as  by  the  civil  law  *"•  And  to  the 
same  purpose,  not  to  say  in  the  same  words,  with  the  civil  law, 
[  S9S  ]  speaks  Bracton":  occupation,  that  is,  hiving  or  including  them, 
gives  the  property  in  bees ;  for  though  a  swarm  lights  upon 
my  tree,  I  have  no  more  property  in  them  till  I  have  hived 
them,  than  I  have  in  tlie  birds  which  make  their  nests  thereon ; 
and  therefore  if  another  hives  them,  he  shall  be  their  proprie- 
tor :  but  a  swarm,  which  fly  from  and  out  of  my  hive,  are  mine 
so  long  as  I  can  keep  them  in  sight,  and  have  power  to  pursue 
them ;  and  in  these  circumstances  no  one  else  is  entitled  to 
take  them.    But  it  hath  been  also  said  ^,  that  with  us  the  only 

**  BrMton^  /,  2.  c.  1.     7  Rep^  17.  "'  Puff.  1.4.  c.  6.  §  5.     /nK.  2.  1.  14. 

^  7i»a.S.1.15.  »!.«.  c.l.  53. 

•^  fbcfr.  L^  177.  ^  Bit».  AW,   tii.  propertk,  ^7.   tkm 
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ownership  in  bees  is  ratione  soli;  and  the  charter  of  the  forest^ 
which  allows  every  freeman  to  be  entitled  to  the  honey  found 
within  his  own  woods,  affords  great  countenance  to  this  doc- 
trine, that  a  qualified  property  may  be  had  in  bees,  in  consider* 
ation  of  thie  property  of  the  soil  whereon  they  are  found. 

In  all  these  creatures,  reclaimed  from  the  wildness  of  their 
nature,  the  property  is  not  absolute,  but  defeasible :.  a  property, 
that  may  be  destroyed  if  they  resume  their  antient  wildness 
and  are  found  at  large.  For  if  the  pheasants  escape  from  the 
mew,  or  the  fishes  from  the  trunk,  and  are  seen  wandering  at 
large  in  their  proper  element,  they  become^ra^  naturae  again; 
and  are  free  and  open  to  the  first  occupant  that  hath  ability  to 
seize  them.  But  while  they  thus  continue  my  qualified  or 
defeasible  property,  they  are  as  much  under  the  protection  of 
the  law,  as  if  they  were  absolutely  arid  indefeasibly  mine ;  and 
an  action  will  lie  against  any  man  that  detains  them  from  me, 
or  unlawfully  destroys  them.  It  is  also  as  much  felony  by 
common  law  to  steal  such  of  them  as  are  fit  for  food  (I),  as  it 
is  to  steal  tame  animals  "^ :  but  not  so,  if  they  are  only  kept  for 
pleasure,  curiosity,  or  whim,  as  dogs,  bears,  cats,  apes,  parrots, 
and  singing-birds  ^ ;  because  their  value  is  not  intrinsic,  but 
depending  only  on  the  caprice  of  the  owner ' :  though  it  is  such  , 
an  invasion  of  property  as  may  amount  to  a  civil  injury,  and  [  394  ] 
be  redressed  by  a  civil  action  ^  Yet  to  steal  a  reclaimed  hawk 
is  felony  both  by  common  law  and  statute" ;  which  seems  to  be 
a  relic  of  the  tyranny  of  our  antient  sportsmen.  And,  among 
our  elder  ancestors,  the  antient  Britons,  another  species  of 


P  9  Hen.  III.  c.  IS. 
*»  1  Hal.  P.C.  512. 
■^  Lamb.  Eiren.  275. 
*  7  Rep.  IS.     3  Inst.  109. 


'  Bro.  Abr,  tit,  Iretjtass,  407. 
"  1  Hal.  P.  C.  512.     1  Hawk.  P.  C. 
c.  S3.     f)7E.Iir.  c  19. 


(1)  III  all  these  cases,  however,  in  which  the  first  presumption  is,  that 
the  animal  is  not  a  subject  of  property,  it  seems  that  it  must  be  shown, 
that  the  thief  knew  that  it  was  reclaimed ;  a  fact  to  be  made  out  by  the 
tame  circumstantial  evidence,  by  which  a  guilty  knowledge  is  commonly' 
brought  home  to  a  party,  such  as  the  place  where,  and  the  manner  in 
which  it  was  taken,  kept,  or  used,  the  means  of  knowledge  ift  the  party, 
his  denial  of  the  fact,  or  giving  a  false  account,  &c.  1  Hawk.  P.  C.  ci^S, 
s.  26.    Ba^*s  P.  C.  c.  xvL  s.  4 1 . 
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redlHmed  animals,  viz.  cats,  Svere  looked  upon  as  creatures  of 
intrinsic  value ;  and  the  killing  or  stealing  one  was  a  grievous 
crime,  and  sulgected  the  oflfender  to  afine ;  especially  if  it  be* 
longed  to  the  king^s  household,  and  was  the  cusios  korrei  r^iy 
for  which  there  was  a  very  peculiar  forfeiture  '^.  And  thus 
much  of  qualified  property  in  wild  animals,  reclaimed  per 
industriam^ 

^.  A  QUALiFiEn  property  nuiy  also  subsist  with  rdadon  to 
animalsy^^r^  naturae j  ratiane  impotentiaej  on  account  of  their 
own  inability.  As  when  hawks,  herons,  or  other  birds  build 
^tn  my  trees,  or  coneys  or  other  creatures  make  their  nests  or 
burrows  in  my  land,  and  have  young  ones  there;  I  have  a 
qualified  property  in  those  young  ones  till  such  time  as  they 
can  fly  or  run  away,  and  then  my  property  expires  * :  but, 
till  then,  it  is  in  some  cases  trespass,  and  in  others  felony^  tor 
a  stranger  to  take  them  away^'.  For  here,  as  the  owner  of  the 
land  has  it  in  his  power  to  do  what  lie  pleases  with  them,  the 
law  therefore  vests  a  property  in  him  of  the  young  ones,  in  die 
same  manner  as  it  does  of  the  old  ones  if  reclaimed  and  con- 
fined ;  for  these  cannot  through  weakness,  any  more  tlian 
the  others  through  restraint,  use  thdr  natural  liberty  suid 
fi)rsake  him.  (2) 

^  **  Si  quit  fetenif  horrei  rcffi  cutlo^  ment  similar  to  which,  fir  Edward  Coke 

*'  dent^  occiderit  velfurio  abttulerit,  filu  tells  us,  (7  Rep.  1 8. )  there  antiently 

"  tumma  cctuda  mtpendalur,  capite  are'  for  stealing  sw^ns ;  «nly 

**  am  attinnente,  et  in  earn  grana  tritki  them  bf  the  beak,  instead^ the  taiL 

**  efundantur,  utquedum  summitat  cau»  *  Carta  de  forest,    9  Hen. II  I.  tclS. 

**  doe  triticB   co-operiaiur/*      Wotton.  '  7  Rep.  17.     Lamb.  Eiren.974. 
LL,  WaU,  1. 3.  c  5,   'J  5.     An  amerce- 

(s)  The  property  ratione  impotewtkB  seems  resdvable  into  the  property 
rtUione  soli,  which  the  author  mentions  in  chapter  twenty-seven.  It  may 
be  laid  down  as  a  general  rule,  that  the  owner  of  land  has  a  qualified  pro- 
perty in  all  wild  animals  commorant  on  the  land,  which  seems  to  be  a 
natural  result  of  the  right,  which  he  has.  to  bring  trespass  against  any  one, 
who  breaks  into  the  land  to  take  them.  But  it  is  more  than  coextensive 
with  that  right,  as  may  be  seen  by  the  instances  cited  heronafter,  p.  41 9. 

Property  ratione  privOegu  suq>ends  property  ratione  toU,  and  is  of  a 
ftill  more  extensive  nature,  because  it  is  not  tdKen  away  by  a  stranger's 
driving  the  animal  beyond  the  limits  of  the  privilege.  Thus  if  A  starts  a 
hare  in  a  forest  or  warren  of  B,  hunts  it  into  the  ground  of  C,  and  kills  it 
there,  the  property  remains  in  B.  Sutton  v.  Moody^  I  Ld.  Ray.  250. 
It  Mod.  145.    Churehford  v.  Studdif^  1 4East,  349.    See  post,  41 9. 
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3,  A  MAN  may,  Itistly,  have  a  qualified  property  in  anknals, 
Jh-ae  natw'oe,  propter  priviUgium :  that  is»  he  mi^  have  the 
privilege  of  hiuiting»  taking,  and  killing  them,  in  exclusion  of 
other  persons.  Here  he  has  a  transient  property  in  these  [  S9S 
animals,  usually  called  game,  so  long  as  they  continue  within 
his  liberty ';  and  may  restrain  any  stranger  from  taking  them 
therein :  but  the  instant  they  depart  into  another  liberty,  this 
qualified  property  ceases.  The  manner,  in  which  this  privir 
lege  is  acquired,  will  be  shewn  in  a  subsequent  chapter.  - 

The  qualified  property,  which,  we  have  hitherto  considered, . 
extends  only  to  animsis  Jrrae  naturae^  when  either  reclaimed, 
impotent,  or  privileged.     Many  other  things  may  also  be  the 
objects  of  qualified  property.     It  may  subsist  in  the  very  ele- 
ments, of  fire  or  light,  of  air,,  and  of  water.     A  man  can  hairie 
no  absolute  permanent  property  in  these,  as  he  may  in  the . 
earth  and  land ;  since  these  are  of  a  vague  and  fugitive  naturs, . 
and  therefore  can  admit  only  of  a  precarious  and  qualified ! 
ownership,  which  lasts  so  long  as  ^ey  are  in  actual  use  and  i 
occupation,  but  no  longer.     If  a  man  disturbs  another,  and '. 
deprives  him  of  the  lawful  enjoyment  of  these;  if  one  obstructs, 
another's  antient  windows  ^  corrupts  the  air  of  his  house  or 
gardeiLS  ^,  fouls  his  water  S  or  unpens  and  lets  it  out,  or  if  he 
diverts  an  antient  watercourse  that  used  to  run  to  the  other's 
mill  or  meadow  ^ ;  the  law  will  animadvert  hereon  as  an  injury, . 
and  protect  the  party  injured  ialiis  possession.     But  the  pro- 
perty in  them  ceases  the  instant  they  are  out  of  possession^ 
for,  when  no  man  is  engaged  in  their  actual  occupation,  they 
become  again  common,  atfd  every  man.  has  an  equal  ri^Ht  to.  ' 
appropriate  them  to  bis  owa  usci 

These  kinds  of  qualification  in  property  depend'  upon  th^- 
peculiar  circumstances  of  the  subject-matter,  which  is  not  c»- 
pable  of  being  under  the  absolute  dominion  of  any  proprietor. 
But  property  may  also  be  of  a  qualified  or  special  nature,  on 
account  of  the  peculiar  circumstances  of  the  owner,  when  the 
thing  itself  is  very  capable  of  absolute  ownership.     As  in  case 


*  Gro.  Cv.554.     Mar.4S. 

5^  Mod.     ••  9  Hep.  59.     Lut.  92. 

376.     ISMod.  144i 

«  9Re|>i59.    . 

*  9  Rep.5S.' 

"  h  Leon.  273.     Skin.  dS9i 
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€^  bailment^  or  delivery  of  goods  to  another  person  for  a  par- 
ticular use  ;  as  to  a  carrier  to  convey  to  London,  to  an  inn- 
keeper to  secure  in  his  inn,  or  t^e  like.  Here  there  is  no 
absolute  property  in  either  the  bailor  or  the  bailee,  the  person 
delivering,  or  him  to  whom  it  is  delivered  :  for  the  bailor  hath 
only  the  right,  and  not  the  immediate  possession ;  the  bailee 
hath  the  possession,  and  only  a  temporary  right.  But  it  is  a 
qualified  property  in  them  both  ;  and  each  of  them  is  entitled 
to  an  action,  in  case  the  goods  be  damaged  or  taken  away : 
the  bailee  on  account  of  his  immediate  possession ;  the  bailor, 
because  the  possession  of  the  bailee  is,  mediately,  his  posses- 
sion also  ^  So  also  in  case  of  goods  pledged  or  pawned  upon 
condition,  either  to  rqpay  money  or  otherwise;  both  the 
pledgor  and  pledgee  have  a  qualified,  but  neither  of  them  an 
absolute,  property  in  them :  the  pledgor^s  property  is  condi- 
tional, and  depends  upon  the  performance  of  the  condition  of 
repa}rment,  Sfc.i  and  so  too  is  that  of  the  pledgee,^ which  de- 
pends upon  it's  non-performance  \  The  same  may  be  said 
of  goods  distreined  for  rent,  or  other  cause  of  distress:  which 
are  in  the  nature  of  a  pledge,  and  are  not,  at  the  first  takinp^ 
the  absolute  property  of  either  the  distreinor,  or  party  dis- 
treined upon ;  but  may  be  redeemed,  or  else  forfeited,  by  the 
subsequent  conduct  of  the  latter.  But  ji  servant,- who  hath 
the  care  of  his  master's  goods  or  ciiattels,  as  a  butler  of  plate, 
a  shepherd  of  sheep,  and  the  like,  hath  not  any  property  or 
possession  either  absolute  or  qualified,  but  only  a  mere  charge 
or  oversight*.    . 

Having  thus  considered  the  several  divisions  of  property 
in  jpossessiotij  which  subsists  there  only,  where  a  man  hath  both 
the  right  and  also  the  occupation  of  the  thing ;  we  will  proceed 
next  to  take  a  short  view  of  the  iiature  of  property  in  action^ 
or  such  where  a  man  hath  not  the  occupaticm,  but  merely  a 
bare  right  to  occupy  the  thing  in  question;  the  possession 
whereof  may  however  be  recovered  by  a  suit  or  action  at  law ; 
from  whence  the  thing  so  recoverable  is  called  a  thing,  or 
[  397  ]^^*^  ^^  action  **.     Thus  money  due  on  a  bond  is  a  chose  in 

<=  ]  KoU.  Abr.  607.  "  Ilie  same  idea,  ainl  Uie  same  da- 

'  Cro.  Jac.  245.  notninatiuii,    of    property   prwaiied    in 

K  A  Init.  108.  flic  civil    law.     ««  Hem  in  bona  nottrh 
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action ;  for  a  property  in  the  debt  vests  at  the  time  of  forfeiture 
mentioned  in  the  obligation,  but  there  is  no  possessbn  till 
recovered  by  course  of  law.  If  a  man  promises,  or  covenants 
with  me,  to  do  any  act,  and  fails  in  it,  whereby  I  suffer  damage, 
the  recompence  for  this  damage  is  a  chose  in  action ;  for  though 
a  right  to  some  recompence  vests  in  me  at  the  time  of  the 
damage  done,  yet  what  and  how  large  such  recompence  shall 
be,  can  only  be  ascertained  by  verdict;  and  the  possession 
can  only  be  given  me  by  legal  judgment  and  execution.  In 
the  former  of  these  cases  the  student  will  observe,  that  the 
property,  or  right  of  action,  depends  upon  an  express  contract 
or  obligation  to  pay  a  stated  sum :  and  in  the  latter  it  depend^ 
upon  an  implied  contract,  that  if  the  covenantor  does  not  per- 
form the  act  he  engaged  to  do,  he  shall  pay  me  the  damages 
I  sustain  by  this  breach  of  covenant*  And  hence  it  may  be 
collected,  that  all  property  in  action  depends  entirely  upon 
contracts,  either  express  or  implied ;  which  are  the  only  regular 
means  of  acquu'ing.a  chose  in  action,  and  of  the  nature  of  which 
we  shall  discourse  at  large  in  a  subsequent  chapter. 

At  present  we  have  only  to  remark,  that  upon  all  contracts 
or  promises,  either  express  or  implied,  and  the  infinite  variety 
of  cases  into  which  they  are  and  may  be  spun  out,  the  law  gives 
an  action  of  some  sort  or  other  to  the  party  injured  in  case  of 
non-performance ;  to  compel  the  wrongdoer  to  do  justice  to 
the  party  with  whom  he  has  contracted,  and,  on  failure  of 
performing  the  identical  thing  he  engaged  to  do,  to  render ' 
a  satisfaction  equivalent  to  the  damage  sustained.     But  while 
the  thing,  or  it's  equivalent,  remains  in  suspense,  and  the  in- 
jured party  has  only  the  right  and  not  the  occupation,  it  is 
called  a  chose  in  action ;  being  a  thing  rather  mpotentia  than 
in  esse :  though  the  owner  may  have  as  absolute  a  property  in, 
and  be  as  well  entitled  to^such  things  in  action,  as  to  things  in  [  S98  ] 
possession. 

And,  having  thus  distinguished  the  different  degree  or  quan^ 
iity  of  dominion  ovproperty  to  which  things  personal  are  subject, 

**  habere  iwtdUgjiniurf  quotiens  ad  recu-  "  aeiumibuSf  petitunubta,   pertecutioni^ 
'<  perandum  earn  actumem  kabeanmt.*'     *<  bu»»     Nam  ei  haec  in  bonis  esse  viden- 
(Ff.4l.  1.  52.)  Andagain,  "aegue  boms     *'  Iter.*'     (^.  50. 16.  49.) 
*'  adnumerabUur  eiiajn^  si  fuid  est  in 

F  r   4 


598  TH£  RIGHTS  Book  11. 

we  may  add  a  word  or  two  concerning  the  timeot  their  enjoi^ 
mefUj  and  the  number  of  their  cnmers ,  in  conibnnity  to  the  me- 
thod before  observed  in  treating  of  the  property  of  things  real. 

First,  as  to  the  time  of  enjoyment.  By  the  rules  of  the 
antient  common  law,  there  could  be  no  future  property,  to 
take  place  in  expectancy,  created  in  personal  goods  and  chat- 
tels ;  because,  being  things  transitory,  and  by  many  accidents 
subject  to  be  lost,  destroyed,  or  otherwise  impaired,  and  the 
exigencies  of  trade  requiring  also  a  frequent  circulation  there- 
of it  would  occasion  perpetual  suits  and  quarrels,  and  put  a 
stop*  to  the  freedom  of  commerce,  if  such  limitations  in  re- 
mainder were  generalfy  tolerated  and  allowed.  But  yet  in 
last  wills  and  testaments  such  limitations  of  personal  goods 
and  chattels,  in  remainder  after  a  'bequest  for  life,  were  per- 
mitted * :  though  originally  that  indulgence  was  only  shewn, 
when  merely  the  use  of  the  goods,  ^nd  not  the  goods  them- 
selves, was  given  to  the  first  legatee^;  the  property  being 
supposed  to  continue  all  the  time  in  the  executor  of  the  devi- 
sor. But  now  that  distinction  is  disregarded  > :  and  therefore 
if  a  man  either  by  deed  or  will  limits  his  books  or  furniture 
to  Al  for  life,  with  remainder  over  to  B.,  this  remainder  is 
good.  (3)  But,  where  an  estate-tail  in  things  personal  is  given 
to  the  first  or  any  subsequent  possessor,  it  vests  in  him  the  total 
^  property,  and  no  remainder  over  shall  be  permitted  on  such 
a  limitation  *".  For  this,  if  allowed,  would  tend  to  a  perpe- 
tuity, as  the  devisee  or  grantee  in  tail  of  a  chattel  has  no  me- 
thod of  barring  the  entail :  and  therefore  the  law  vests  in  him 
at  once  the  entire  dominion  of  goods,  being  analogous  to  the 
fee-simple  which  a  tenant  in  tail  may  acquire  in  a  real  estate., 

[  399  ]  Next,  as  to  the  number  of  owneis.  Things  personal  may 
belong  to  their  owners,  not  only  in  severalty,  but  also  in  joint- 
tenancy,  and  in  common,  as  well  as  real  estates.     They  can- 

'  1  £qu.  Cas.  abr.  360,  '  2  Freem.  S06. 

*  Mar.  10^.  ■  1  P.  Wiiis.290. 


(3)  But  it  is  questionable,  whether  such  a  limitation  by  deed  would  be 
▼alid;  it  is  usuaf^  I  Mimt,  in  such  a  case,  to  employ  the  intehrention  of 
trustets. 


Ch.  25. 


OF  THINGS. 


39S) 


not  iudeetl  be  vested  in  coparcenary ;  because  they  do  not 
descend  from  tiie  ancestor  to  the  heir,  which  is  necessary  to 
constitute  coparceners.  But  if  a  horse,  or  other  personal  chat- 
tel, be  given  to  two  or  more,  absohitely,  they  are  joint-tenants 
hereof ;  and,  unless  the  jointure  be  severed,  the  same  doctrine 
of  survivorship  shall  take  place  as  in  estates  of  lands  and  tene- 
ments ".  And,  in  like  manner,  if  the  jointure  be  severed,  as 
by  either  of  them  selling  his  share,  the  vendee  and  the  remain- 
ing pail-owner  shall  be  tenants  in  cdmmon,  without  any  ju» 
accreseendi  or  survivorship  ^.  So  also,  if  100/.  be  given  by  will 
to  two  or  more,  equally  to  be  divided  between  them,  this  makes 
them  tenants  in  common  ^ ;  as  we  have  formerly  seen  \  the 
same  word  would  have  done  in  regard  to  real  estates.  But 
for  the  encouragement  of  husbandry  and  trade,  it  is  held 
that  a  stock  on  a  farm,  though  occupied  jointly,  and  also  a 
stock  used  in  a  joint  undertaking,  by  way  of  partnership  in 
trade,  shall  always  be  considered  as  commdli  and  not  as  joint 
property,  and  there  shall  be  no  survivorship  therein  ^. 


"  Litt  §281.     1  Vera.  482. 

«  Litt.   §  321. 

r  1  Equ.  Cas.  abr.  292. 


1  pag.  193. 

r  1  Veni.217.     Co.  Litt.  IBS. 
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OK   TITLE  TO  THINGS  PERSONAL 

BY  OCCUPANCY. 


\^E  are  next  to  consider  the  title  to  things  personal,  or  the 
various  means  of  ar^iW^^,  and  of  losing,  such  property 
as  may  be  had  therein :  both  which  considerations  of  gain 
and  loss  shall  be  blended  together  in  one  and  the  same  view, 
as  was  done  in  our  observations  upon  real  property ;  since  it 
is  for  the  most  part  impossible  to  contemplate  the  one,  with- 
out contemplating  the  other  also.  And  these  methods  of 
acquisition  or  loss  are  principally  twelve  :  —  1.  By  occupancy. 
2.  By  prerogative.  S.  By  forfeiture.  4.  By  custom.  5.  By 
succession.  6.  By  marriage.  7.  By  judgment  8.  By  gift  or 
grant  9.  By  contract.  10.  By  bankruptcy.  11.  By  testae 
ment.     1 2.  By  administration. 

And,  first,  a  property  in  goods  and  chattels  may  be 
acquired  by  occupancy:  which  we  have  more  than  once 
remarked  S  was  the  original  and  only  primitive  method  of 
acquiring  any  property  at  all ;  but  which  has  since  been  re- 
strained and  abridged,  by  the  positive  laws  of  society,  in 
order  to  maintain  peace  and  harmony  among  mankind. 
For  this  purpose,  by  the  laws  of  En^and,  gifts,  and  con- 
tracts) testaments,  legacies,  and  adminisUratioDs,  have  been 
introduced  and  countenanced  in  order  to  transfer  and  con- 
tinue that  property  and  possession  in  things  personal,  which 
[  401  ]  has  once  been  acquired  by  the  owner.  And,  where  sudi 
things  are  found  without  .any  other  owner,  they  for  the  most 
part  belong  to  the  king  by  virtue  of  his  prerogative :  except 

Sec  pi^.  3.  9«  :25^ 
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in  sunie  tew  instances,  wherein  the  original  and  natural  right 
of  occupamcy  is  still  permitted  to  subsist,  and  which  we  are 
now  to  consider. 

1.  Thus,  in  the  first  place,  it  hath  been  said,  that  any 
body  may  seize  to  his  own  use  such  goods  as  belong  to  an 
alien  enemy  \  For  such  enemies,  not  being  looked  upon  a^  . 
members  of  our  society,  are  not  entitled,  during  their  state  of 
enmity,  to  the  benefit  or  protection  of  the  laws  ;  and  there- 
fore every  man,  that  has  opportunity,  is  permitted  to  seize  upon 
their  chattels,  widiout  being  compelled  as  in  other  cases  to 
make  restitution  or  satisfaction  to  the  owner.  But  tliis,  how- 
ever  generally  laid  down  by  some  of  our  writers,  must  in 
reason  and  justice  be  restrained  to  such  captors  as  are  autho- 
rized by  the  public  authority  of  the  state,  residing  in  the 
crown  ^  ;  and  to  such  goods  as  are  brought  into  this  country 
by  an  alien  enemy,  after  a  declaration  of  war,  without  a  safe- 
conduct  or  passport.  And  therefore  it  hath  been  holden  \ 
that  where  a  foreigner  is  resident  in  England,  and  afterwards 
a  war  breaks  out  between  his  country  and  ours,  bis  goods 
are  not  liable  to  be  seized.  It  bath  also  been  adjudged,  that 
if  an  enemy  take  the  goods  of  an  Englishman,  which  are 
afterwards  retaken  by  another  subject  of  this  kingdom,  the 
former  owner  shall  lose  his  property  therein^  and  it  shall  be 
indefeasibly  vested  in  the  second  taker  ;  unless  they  were  re- 
taken the  same  day,  and  the  owner  before  sun-set  j)uts  in  his 
claim  of  property  «.  Which  is  agreeable  to  the  law  of  nations, 
as  understood  in  the  time  of  Grotius ',  even  with  regard  to 
captures  made  at  sea ;  which  were  held  to  be  the  property  of 
the  captors  after  a  possession  of  twenty-four  hours ;  though 
the  modern  authorities  c^  require,  that  before  the  property 
can  be  changed,  the  goods  must  have  been  brought  into  port, 
and  have  continued  a  night  intra  prasidia^  in  a  place  of  safe  [  ^q^  j 
custody,  so  that  all  hope  of  recovering  them  was  lost  (1) 

•>  Finch.  L.  178.  '  «  Ibid. 

'^  Freem.  40.  '  dej.  6.  ^-p.  L  3.  c.6.  §  8. 

"  Bro.  Abr,  Ht.  properiie,  38.  forfai-  >  Bynkenh.   quaeU.  jur,  jmM.  /.  4. 

ure.  57.  Rocc.  de  Assecur,  not.  66. 


( I  ]  The  question  what  is  a  complete  capture,  «o  as  to  divest  the  owner's 
property,  is  considered  hy  the  English  Law  in  diiTerent  points  of  view,  with 

reference 
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'  AnD}  as  in  the  goods  of  an  enemy,  so  also  in  his  person,  a 
man  may  acquire.a  sort  of  qualified  property,  by  taking  him 
a  prisoner  in  war** ;  at  least  till  his  ransom  be  paid^.  (2)  And 

h  Bro.  Ahr.  tit.  proj)ertie,  18.  trespass  in  the  register  (102.)  for  break- 

j  We  lAeet  with  a  curious  writ  of    ing  a  man's  house,  and  setting  sucb  his 

reference  to  different  parties.  1st,  As  between  the  captor  and  owner,  it  is 
sidd  that  the  property  never  changes,  but  that  the  latter  may,  at  any  dis- 
tance of  time,  and  afler  any  solemnities  passed,  retake  his  own  again.  If 
by  this  is  meant,  that  during  the  war  he  may  seize  his  vessel  or  other  goods 
wherever  he  can, find  them  in  an  enemy's  hands,  and  that  upon  recapture  she 
will  be  his  own  again  Mritbout  condemnarion,  it  is  probably  quite  correct; 
but  in  a  jgeneral  sense,  the  terms  ^ould  require  some  limitation  ;  because, 
I  conceive,  after  the  conclusion  of  the  war,  when  the  right  to  take  by  force 
had  ceased,  the  captor  would  have  a  good  title  as  against  the  original 
owner,  and  that  even,  if  the  vessel  had  never  been  regularly  condenmed. 
This  seems  warranted  by  the  decision  in  the  case  of  the  Harmony.  (See 
Vol.  III.  p.  108.  n.  (13).  She  had  been  captured  by  an  American,  and 
before  condemnation,  recaptured  after  the  cessation  of  hostilities;  she  was 
then,  by  a  decree  of  the  court,  restored  to  the  owner,  on  payment  of  sal- 
vage ;  yet  upon  the  clum  of  the  captors,  she  was  decreed  to  be  delivered 
up  to  them  by  the  original  owner. 

Sd,  As  between  the  captor's  vendee,  and  the  owner,  I  conceive  the  law 
would  be  the  same  as  in  the  former  case ;  except  where  the  captor,  during 
the  war,  and  while  the  right  of  recapture  subsisted  against  Imdi,  sells  to  a 
neutral,  against  whom  the  right  of  recapture  does  not  subsist.  In  this  case 
it  is  possible  that  the  captor  might  be  able  to  confer  a  title,  though  he  had 
none  himself;  and  it  seems,  that  a  regular  condemnation  of  the  vessel  in 
a  competent  court  is  necessary  and  sufficient  for  that  purpose.  See  S  Biut. 
694. 

3d,  As  between  the  recaptor  and  the  owner,  if  the  thing  taken  be  a  ship 
or  vessel,  or  any  goods  therdn,  the  legislature  has  provided  for  the  case  by 
45  G.  3.  c.  160.,  and  enacted  in  effect,  that  the  recaptor  can  never 
acquire  a  property  as  against  the  owner,  but  ^ust  deliver  up  the  thing 
taken  on  payment  of  salvage ;  which  is  one  eighth  of  the  value  if  the  re- 
capture be  made  by  any  of  H.  M's.  ships,  and  one  sixth  if  by  a  privateer  or 
any  other  ship.  Supposing  the  thing  taken  were  not  within  the  provisions 
of  the  statute,  the  law  of  nations  would  determine  the  question,  and  I  pre- 
sume the  principle  would  be  such  a  possession  by  the  original  captor,  as 
destroyed  all  hope  of  recovery  by  the  owner. 

4th,  As  between  the  owner  insured,  and  the  insurer,  the  capture  is  com- 
plete, so  that  the  former  may  abandon  to  the  latter,  and  claim  as  for  a 
total  loss,  the  moment  it  is  made.  Whether  the  recovery  take  place  be- 
fore or  after  condemnation,  will  make  no  difference,  but  the  insurer  will 
then  stand  in  the  place  of  the  insured ;  and  be  entitled  to  the  ship  or  other 
thing  on  payment  of  the  salvage.    Park  on  Ins.  108.  7th  edit. 

(2)  The  wealth  to  be  amassed  by  the  ransom  of  prisoners  of  war  was  one 
of  the  great  inducements  to  military  s^ice,  and  curious  instances  of  the 

iuiportance 
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this  doctrine  seems  to  have  been  extended  to  negro-servants ', 
who  are  purchased,  when  captives,  of  the  nations  with  whoni 
they  are  at  war,  and  are  therefore  supposed  to  continue  in 
some  degree  the  property  of  their  masters  who  buy  th#fn .: 
thoiigh,  accurately  speaking,  that  property  (if  it  indeed  con- 
tinues,) consists  ratiier  in  the  perpetual  service,  than  in  the 
bodj^  or  person  of  the  captive  **. 

2.  Thus  again,  whatever  moveables  are  found  upon  the 
surface  of  the  earth,  or  in  the  sea,  and  are  unclaimed  by  any 
owner,  are  supposed  to  be  abandoned  by  the  last  proprietor  ; 
and,  as  such,  are  returnedii^to  the  common  stock  and  mass 
of  things  :  and  therefore  tiiey  belong,  as  in  a  state  of  nature, 
to  the  first  occupant  or  fortunate  finder,  unless  they  fall 
within  the  description  of  waifs  or  estrays,  or  wreck,  or  hid- 
den treasure  ;  for  these,  we  have  formerly  seen  ^  arc  vested 
by  law  in  the  king,  and  form  a  part  of  the  ordinary  revenue 
of  the  crown. 

S.  Thus  too  the  benefit  of  the  elements,  the  h'ght,  the 
air,  and  the  water,  can  only  be  appropriated  by  occupancy. 
If  I  have  an  antieut  window  overlooking  my  neighbour's 
ground,  he  may  not  erect  iiny  blind  to  obstruct  the  light : 
but  if  I  build  my  house  close  to  his  wall,  which  darkens  it, 


prisoner  at  large.  **  Quaredomum  ^mus  **  saHtfactum  foret,  detmuit)  Jrtgii,  et 

"  fT.  apud,  A.  {ioi  qua  idem  W.  queftdam  "  iptum  H,  cepit    et  abduxii,  vd  quo 

**  H,   Scotum  per  iptum  W.  de  guerra  *'  voltdi  abire  psrmitii,  ^c* 

**  captum     ianquam    jiriumem    tuumt  *  S  LeT.  SOl. 

**  quousque  tiii  de  centun^  liAru,per  quat  ^  Cartb.  396.  Ld.  Raym.  147.  Salk. 

"  idem  H»  redempHonem  tuam  cum  prae-  66  7. 

*'/ato  W,  pro  vUa  sua  udvanda  fecerat  '  Book  I.  ch.  9. 


importance  which  was  attached  to  thif  contideration,  occur  in  hiitoiy. 
Thus,  when  the  Maid  of  Orieans  was  to  be  brought  to  her  disgraceful  tria!, 
the  advisers  of  the  measure  thought  it  right  to  pay  her  captors,  whose  pro- 
perty  she  had  become,  a  sum  equal  to  what  it  was  supposed  they  might  be 
able  to  make  by  her  ransom.  Turner's  Hist*  vol.  iii.  p.  101.  In  Fenn's  Let- 
ters is  one  from  an  English  admiral,  stating  his  determination  to  kill  or 
drown  the  crews  of  one  hundred  merchantmen  which  he  had  taken,  unless 
the  council  wish  to  preserve  their  lives.  Vol.  i.  p.  S13.  Lingard's  Hist. 
vol.v.  lis.  Sometimes  in  the  contracts  of  service,  the  king  stipulates  that  he 
should  be  allowed  to  buy  captives  of  a  certain  rank  from  the  captors  at  a 
certain  price. 
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I  cannot  con)pel  liim  to  demolish  his  wall ;  tor  there  the  firFt 
<xx;upancy  is  rather  in  him,  than  in  me.  If  my  neighbour 
[  4'OS  ]  makes  a  tan-yard,  so  as  to  annoy  and  render  less  salubrious 
the  air  of  my  house  or  gardens,  the  law  will  furnish  me  witli 
a  remedy ;  but  if  he  is  first  in  possessicm  of  the  air,  and  I 
fix  my  habitation  near  him,  the  nuisance  is  of  my  own  seeking, 
and  may  continue.  If  a  stream  be  unoccupied,  I  may  erect 
a  mill  thereon,  and  detain  the  water-;  yet  not  so  as  to  injure 
my  neighlx>ur's  prior  mill,  or  his  meadow :  for  he  hath  by 
the  first  occupancy  acquired  a  property  in  the  current 

4.  With  regard  likewise  to  Snimals  fercLe  naturae,  all 
mankind  had  by  the  original  grant  of  the  Creator  a  right  to 
pursue  and  take  any  fowl  or  insect  of  the  air,  any  fish  or 
inhabitant  of  the  waters,  and  any  beast  or  reptile  of  the  field ; 
and  this  natural  right  still  continues  in  every  individual, 
unless  where  it  is  restrained  by  the  civil  laws  of  the  country. 
And  when  a  man  has  once  so  seized  them,  they  become  while 
living  his  qualified  property,  or  if  dead,  are  absolutely  his  own  : 
so  that  to  steal  them,  or  otherwise  invade  this  property,  is, 
according  to  their  respective  values,  sometin^es  a  criminal 
oflfence,  sometimes  only  a  civil  injury.  The  restrictions, 
which  are  laid  upon  this  right,  by  the  laws  of  England,  i-elate 
principally  to  royal  fish,  as  whale  and  sturgeon,  and  such 
terrestrial,  aerial,  or  aquatic  animals  as  go  under  the  deno- 
mination of  game ;  the  taking  of  which  is  made  the  exclusive 
right  of  the  prince,  and  such  of  his  subjects  to  whom  he  has 
granted  the  same  royal  privilege.  (S)  But  those  animals  which 
are  not  expressly  so  reserved,  are  still  liable  to  be  taken  and 
appropriated  by  any  of  the  king's  subjects,  upon  their  own 
territories ;  in  the  same  nuumer  as  they  might  have  taken 
even  game  itself,  till  these  civil  prohibitions  were  issued: 
there  being  in  nature  no  distinction  between  one  species  of 
wild  animals  and  another,  between  the  right  of  acquiring 
property  in  a  hare  or  a  squirrel,  in  a  partridge  or  a  butterfly : 
but  the  diffisrence,  at  present  made,  arises  merely  from  the 
positive  municipal  law. 


(5)  See  pott.  p.  415. 
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5.  To  tills  principle  of  occupancy  also  must  be  referred 
the  method  of  acquiring  a  special  personal  property  in  com 
growing  on  the  ground,  or  other  emblements^  by  any  possessor 

of  the  land  who  hath  sown  or  planted  it,  whether  be  be  [  4>04>  "J 
owner  of  the  inheritance,  or  of  a  less  estate :  which  emble- 
ments are  distinct  from  the  real  estate  in  the  land,  and  subject 
to  many,  though  not  all,  the  incidents  attending  personal 
chattels.  (4)  They  were  devisable  by  testaments  before  the  sta- 
tute of  wills  %  and  at  the  death  of  the  owner  shall  vest  hi  his 
executor  and  not  his  heir ;  they  are  forfeitable  by  outlawry 
in  a  personal  action":  and  by  the  statute  11  Geo. II.  c.  19. 
though  not  by  the  common  law  ^,  they  may  be  distreined  for 
rentarrere.  The  reason  for  admitting  the  acquisition  of  this 
special  property,  by  tenants  who  have  temporary  interests, 
was  formerly  given  ^ ;  and  it  was  extended  to  tenants  in  fee, 
principally  for  the  benefit  of  their  creditors :  and  therefore, 
though  the  emblements  are  assets  in  the  hands  of  the  executor, 
are  forfeitable  upon  outlawry,  and  distreinable  for  rent,  they 
are  not  in  other  respects  considered  as  personal  chattels :  and 
particularly  they  are  not  the  object  of  larceny  before  they 
are  severed  from  the  ground  **. 

6.  The  doctrine  of  property  arising  from  accession  is  also 
grouuded  on  the  right  of  occupancy.     By  the  Roman  law, 

n  Perk.  §  51S.  "^  I  RoU.Abr.6^. 

"  Bro.    Abr,   tit.   emblementSf  21.         >*  page  12S.  146. 
5  Rep.  116.  )  3  Inst.  109. 


(4)  Mr.  Christian  controverts  this  doctrioe,  and  I  think,  with  justice;  the 
right  to  emUements,  so  far  from  being  a  natural  right  founded  on  occu- 
pancy, seems  to  be  one  of  the  most  strictly  technical  rights  in  the  law. 
Possession  and  cultivation  of  land,  indeed,  while  they  continued,  would 
naturally  give  a  right  to  the  crops  and  product  of  every  kind ;  but  this  is  a 
right  to  certain  specified  products,  not  to  all,  continued  after  the  posses- 
sion of  the  land,  and  all  interest  in  it  has  ceased.  The  reason  too  is  ob^ 
vious,  and  artificial,  encouragement  of  cultivation,  by  assuring  to  the  culti- 
vator the  produce  of  his  labour.  This,  reason,  equally  applies  to  tenant 
in.  fee,  as  to  tenant  for  life,  or  years ;  it  is  the  same  thing  to  give  a  man 
the  ri^t  of  disposition,  as  to  give  him  the  thing  itself,  and  when  land  was 
not  devisable,  Uie  doctrine  of  emblements  had  this  eflect  as  to  the  crops. 
The  oldest  tenant  in  fee  might  continue  to  cultivate  with  care,  secure  that 
he  might  dispose  of  the  produce  as  he  pleased. 
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if  any  given  coi*poi^al  substance  received  ailerwards  an 
accession  by  natural  or  by  artificial  means,  as  by  th^  growth 
of  vegetables,  the  pregnancy  of  q^iimals,  the  embroidering  of 
cloth,  or  the  conversion  of  wood  or  metal  into  vessels  and 
utensils,  the  original  owner  of  the  tiling  was  entitled  by  bis 
right  o£  possession  to  the  property  of  it  under  such  it's  state 
of  improvement  ^ :  but  if  the  thing  itself,  by  such  ojieration, 
was  changed  into  a  different  species,  as  by  making  wine,  oil, 
or  bread,  out  of  another's  grapes,  olives,  or  wheat,  it  belonged 
to  the  new  operator ;  who  was  only  to  make  a  satisfaction  to 
the  former  proprietor  for  the  materials  which  he  had  so  con- 
verted '.  And  these  doctrines  are  implicitly  copied  and 
adopted  by  our  BractonS  and  have  since  been  confirmed  by 
^05  ]  many  resolutions  of  the  courts ".  It  hath  eveT^  been  held, 
that  if  one  takes  away  and  clothes  another's  wife  or  son,  and 
afterwards  they  return  home,  die  garments  shall  cease  to  be 
his  property  who  provided  them,  being  annexed  to  the  person 
of  the  child  or  woman  ^. 

7.  But  in  the  case  of  confusion  of  goods,  where  those  of 
two  persons  are  so  intermixed  that  tiie  several  portions  can 
be  no  longer  distinguished,  tlie  English  law  partly  agrees 
with,  and  partly  differs  from,  the  civil.  If  the  intermixture 
be  by  consent,  I  apprehend  that  in  both  laws  the  proprietors 
have  an  interest  in  common,  in  proportion  to  their  respective 
shares  \  But  if  one  wilfully  intermixes  his  money,  com, 
or  hay,  with  that  of  another  man,  without  his  approbation 
or  knowledge,  or  casts  gold  in  like  manner  into  another's 
melting  pot  or  /crucible,  the  civil  law,  though  it  gives  the  sole 
property  of  the  whole  to  him,  who  has  not  interfered  in  the 
mixture,  yet  allows  a  satisfaction  to  the  other  for  what  he 
has  so  improvidently  lost  ^  But  our  law,  to  guard  against 
fraud,  gives  the  entire  property,  without  any  account,  to  him 
whose  original  dominion  is  invaded,  and  endeavoured  to  be 
rendere<l  uncertain  without  his  own  consent '. 

« 

'  InU,  2.K25,  S6.  31.     JJf.  6.  1. 5.  "^  Moor.  314. 

*  InA  S.  1.  95.  34.  '^  Iml.  9.  1.  97,  98.     1  Vein.  917. 
;     '  /.  9.  c.  9&  3.  y  ln$t.  9.  1.  28. 

•  Bro.jtbr.  tit,  itropertie,  23.  Moor.         '  Ptoph.38.     2  Bulstr.  395.     1  Hd. 
Poph.  38.  P.  C.  513.     2  Vern.  516. 
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8.  Th£B£  is  still  another  species  of  propek'ty,  which  (if  it 
sia^ists  by  the  common  law)  being  grounded  on  labour  and 
invention,  is  more  properly  reducible  to  the  head  of  occu* 
psAcy  than  any  othelr;  since  the  right  of  occupancy  itself  is 
supposed  by  Mr.  Locke  *.  and  many  others  ^^^  to  be  founded 
on  the  personal  labour  of  the  occupant.  And  this  is  the 
right,  which  an  author  may  be  supposed  to  have  in  bis  own 
original  literary  compositions  :  so  that'*  no  other  person  with-^ 
<mt  his  leave  may  publish  or  make  profit  of  the  copies.  When 
a  man  ly|r  the  exertion  of  his  rational  powei%  has  pit>duced 
an  original  work,  he  seems  to  have  clearly  a  right  to  dispose  of 
that  identical  work  as  he  pleases,  and  any  attempt  to  vary  the 
disposition  he  iias  made  of  it,  i^ppears  to  be  an  invasion  of  that  [  406  ] 
right.  Now  the  identity  of  a  litemry  composition  consists  en* 
tirely  in  the  sentime7tt  and  the  lat^guage;  the  same  conceptions, 
clothed  in  the  same  words,  must  neoes^rily  be  the  same  com- 
position :  and  whatever  method  be  taken  of  exhibiting  that 
composition  to  the  ear  or  the  eye  of  another,  by  recital,  by 
writing,  or  by  printing,  in  any  number  of  copies,  or  at  any 
period  of  time,  it  is  always  the  identical  work  of  the  author 
iwhich  is  so  exhibited;  and  no  other  man  (it  hath  been  thought) 
«aii  have  a  right  to  exhibit  it,  especially  for  profit,  without 
the  author's  consent.  This  consent  may  perhaps  be  tacidy 
•given  to  all  mankind,  when  an  author  suffers  his  work  to  be 
piddisbed  by  another  hand,  witliout  any  claim  or  reserve  of 
-r^ht,  and  without  stamping  on  it  any  marks  of  ownership ;  it 
being  then  a  present  to  the  public,  Jike  building  a  church  or 
fycidge,  or  laying  out  a  new  highway ;  but,  in  case  the  author 
-sells  a  single  book,  or  totally  ^aats  the  copyri^t,  it  hath 
been  supposed,  in  the  one  case,  that  the  buyer  hath  no  more 
ri|gbt  to  multiply  copies  of  that  book  for  sale,  than  he  hath  to 
instate  for  the  like  purpose  the  ticket  which  is  bought  for  ad- 
mission to  an  opera  or  a  concert ;  and  that  in  the  ofher,  the 
whole  property,  with  all  it's  exclusive  rights,  is  perpetually 
transferred  to  the  grantee.  On  the  other  hand  it  is  urged, 
that  though  the  exclusive  property  of  the  manuscript,  and  all 
which  it  contains,  undoubtedly  belongs  to  the  author,  be/ore 
it  is  printed  or  published  ;  yet,  from  the  instant  of  publica- 
tion, the  exclusive  right  of  an  author  or  his  assigns  to  the 

■  on  Got.  part  2.  ch  5  ^  See  pag.  8. 
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sole  communication  of  his  ideas  immediately  vanishes  and 
evaporates ;  as  being  a  right  of  too  subtile  and  unsubstantial 
a  nature  to  become  the  subject  of  property  at  the  common 
law,  and  only  capable  of  being  guarded  by  positive  statutes 
and  special  provisions  of  the  magistrate. 

The  Roman  law  adjudged,  that  if  one  man  wrote  any  thing 
on  the  paper  or  parchtaent  of  another,  the  writing  should  be- 
long to  the  owner  of  the  blank  materials  ^ :  meanmg  thereby 
the  mechanical  i^)eration  of  writing,  for  which  it  directed  the 
[  407  ]  scribe  to  receive  a  satisfaction ;  for  in  works  of  genius  and 
invention,  as  in  painting  on  another  man's  canvas,  the  same 
law  ^  gave  the  canvas  to .  the  painter.  As  to  any  other  pro- 
perty in  the  works  of  the  understanding,  the  law  is  silent ; 
though  the  sale  of  literary  copies,  for  the  purposes  of  recital 
or  multiplication,  is  certainly  as  antient  as  the  times  of  Te- 
rence*, Martial',  and  Statius*.  Neither  with  us  in  Eng- 
land hath  there  been  (till  very  lately)  any  final *^  determination 
upon  the  right  of  authors  at  the  common  law. 

But  whatever  inherent  copyright  might  have  been  sup- 
posed to  subsist  by  the  common  law,  the  statute  8  Ann.  c.  19. 
(amended  by  stat  15  Geo.  III.  c.53.)  hath  now  declared  that 
the  author  and  his  assigns  shall  have  the  sole  liberty  of  print- 
ing and  reprinting  his  works  for  the  term  of  fourteen  years, 
and  no  longer  * ,-  and  hath  also  protected  that  property  by  ad- 
ditional penalties  and  forfeitures :  directing  farther,  that  if,  at 
the  end  of  that  term,  the  author  himself  be  living,  the  right 
shall  then  return  to  him  for  another  t^in  of  the  same^  dura- 

'  Si  in  chartiM  membranitve  tuU  car-    that  an  ezclushre  and  ^>crmaneDt  copy. 

nun  vd  hisloriam  vel  oraHonem  Tituu    right  in  authors  subsisted  by  the  coDw 

teripMerit,  hujtu  corporis  non  Titiui  aed    mon  law.     But  afterwards,  in  the  case 

tu  dominut-este  viderit,     Intt.  2.  1.  SS.     of  Donaldson  v.Becket,  before  the  house 

See  pag.  404.  of  lords,  S2  Febr,  1 774,  it  was  held  that 

**  IbuL  §  34.  no  cop3rright  now  subsists  in  authors, 

*  Prol.  in  Eunuch,20,  after  the  expiration  of  thie  several  terms 

'  Epigr.  L  67.  iy.7S.  xiii.S.  xiy.194.     created  by  the  statute  of  queen  Anne. 

'  Jul),  viL  83.  '  By  statute  15  Geo.  III.  c53.  some 

^  Since  this  was  first  written,  it  was    additional  priTileges  in  this  respect  «• 

determined  in  the  case  ci Milter  ▼.  Toy  granted  to  the  univenitiesy'^aad  rfimih 

kr^  in  B.  R.  Pusck.  9  Geo.  III.  1759»  other  learned  societies. 
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tion(5) : — and  a  gimilar  privilege  is  extended  to  the  inventors 
of  prints  and  engravings,  for  the  term  of  eight-and-twenty 


(5)  By  the  54  G.  3.  c  156.  the  term  of  copyright  in  the  author  and  hit 
auignee  by  instrument  in  writing,  is  extended  to  twenty-eight  years  abso- 
lutely, and  for  the  life  of  the  author  if  he  survives  that  period;  whoever 
violates  it,  is  liable  to  a  special  action  on  the  case  with  double  costs,  and 
forfeiture  of  the  pbated  edition  to  the  owners  of  the  copyright ;  as  well  as 
to  a  penalty  of  threepence  a  sheet,  to  be  paid  one  moiety  to  the  king,  and 
the  other  to  any  informer  who  shall  sue  for  it.  ^ 

No  subject  has  been  more  discussed,  either  in  its  general  principles,  or 
particular  detuls,  than  that  of  literary  property ;  the  abstract  and  absolute 
rights  of  authors  to  a  property  in  the  production  of  their  intellects  was 
long  maintained  by  the  greatest  ornaments  of  the  bench  and  bar ;  and 
since  the  decision  of  that  point  finally  in  the  negative,  the  extent  to  which, 
and  the  terms  upon  which  a  limited  property  should  be  granted  by  the 
legislature,  have  been  equally  matters  of  warm  dispute.  -  These  questions 
do  not  seem  finally  settled. 

Under  the  last  act  it  is  expressly  provided,  that  the  neglect  to  enter  a 
work  at  Stationer's  Hall  shall  not  at  all  afiect  the  copyright ;  but  that 
neglect  is  punishable  with  a  penalty  to  be  recovered  by  any  common  in- 
former ;  and  the  publisher  is  still  obliged  to  supply  eleven  copies  of  the 
first  edition  to  the  British  Museum,  and  ten  other  public  libraries,  the 
copy  for  the  British  Museujn  to  be  on  the  best  paper  onwhich'the  work 
is  printed,  and  those  for  the  others  on  the  paper  of  which  the  largest 
impression  for  sale  consists.  It  is  against  this  regulation  that  the  prin- 
cipal complaints  are  now  made ;  it  is  said  to  be  an  oppressive  tax  on  the 
publishers  of  expensive  works,  and  to  operate  as  a  restraint  amounting 
almost  to  a  prohibition  of  the  publication  of  certain  works,  which  are  veiy 
costly,  and  limited  in  the  number  of  copies.  It  b  probable  that  this  ques- 
tion will  again  be  submitted  to  the  consideration  of  the  legislature. 

Upon  the  principle  of  preventing  a  civil  injury  which  a  court  of  law  can 
only  redress,  the  court  of  chancery  interferes  to  protect  the  owners  of 
copyright  by  issuing  an  injunction  to  restndn  the  sale  of  pirated  copies, 
and  an  order  to  produce  an  aocQunt  of  such  copies  printed  and  sold.  This 
has  carried  the  greater  number  of  cases  on  the  sutject  into  those  courts. 
The  principle  on  which  the  court  interferes,  is  the  protection  of  property ; 
it  requires,  therefore,  a  clear  title  in  tiie  party  complaining,  as  the  condition 
of  its  interference.  It  follows  firom  this,  tiiat  the  work  must  be  of  such  a 
nature,  that  damages  mi^t  be  recovered  in  a  court  of  common  law  for 
pirating  it ;  that  is,  it  must  be  a  work  neither  of  an  immoral,  scandalous, 
or  libellous  character.  Whether  the  work  was  in  manuscript  or  print,  and 
whether  the  author  did  or  did  not  intend  to  make  a  profit  by  its  publi- 
cation, is  Immaterial.  If  the  right  or  the  infniigment  be  disputed  in  fact,  the 
court  will  sometimes  direct  an  issue  to  be  tried  in  a  court  of  common  law, 
and  finally  sustain  or  dissolve  the  injunction  according  to  the  result  of 
that  trial.  See  JValad  v.  Walker,  7  Ves.  J.  1.  SoMey  v.  Sherwood, 
2  Mcr.  435. 
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years,  by  the  statutes  of  8  Geo. II.  c.  IS.  and  7  Oeo.III.  c.S8. 
besides  an  action  for  damages,  with  doable  costs,  by  statute 
17  Geo.  III.  c,57.  (6)  All  which  parliamentary  protections 
appear  to  have  been  suggested  by  the  exception  in  the  statute 
of  monopolies,  21  Jac*  I.-  c.5.  which  allows  a  royal  patent  of 
privil^^  to  be  granted  for  fourteen  years  to  any  inventor  of  a 
new  manufacture,  for  the  sole  working  or  making  of  tlie  same ; 
by  virtue  whereof  it  is  held,  that  a  temporary  property  therein 
becomes  vested  in  the  king's  patentee  *'.  (7) 

^  iVern.  62. 


It  should  be  observed  in  coQcii»ion,  that  the  statutes  of  copyright  are 
considered  to  have  reference  to  British  printing,  and  British  publicotion. 
If  an  author  prints  and  pablbhes  abroad,  and  does  not  use  due  diligence 
to  become  the  first  printer  and  publisher  here  also,  any  third  person  pro- 
curing the  work  from  abroad,  may  innocently  print  and  publish  it  here. 
Oementi  v;  WtUker^  S  B.& C.  861. 

(6)  The  principle  of  these  acts  has  been  extended  by  the  58  G.J.  c.71., 
and  the  54G.5.  c.56.  to  the  case  of  sculpture.  The  copyright  (if  it  may  be 
fo  called)  of  all  models,  copies,  or  casts,  of  any  subject  b^ng  matter  of  inven- 
tk>n  in  sculpture  or  relief^  is  vested  in  the  first  author  or  his  assignee,  for  the 
term  of  fourteen  years,  and  fourteen  more  if  the  author  is  alive  at  th^  end 
of  the  first  fourteen,  provided  the  proprietor's  name  with  the  date  be 

•affixed  before  the  first  publication.  Whoever  violates  this  right,  is  subject 
to  an  action  on  the  case  ^  the  proprietor,  in  which,  besides  such  damages 
as  a  jury  shall  give,  he  shall  pay  double  costs  of  suit ;  but  the  action  must 
be  brought  within  six  months  after  discovery  of  the  olSence. 

(7)  I  forbear  to  go  into  miy  analysis  of  the  numerous  coses,  which  are  to 
be  found  in  the  books  on  the  subject  of  patents.  The  two  main  conditions 
of  a  legal  patent  are  implied-  in  the  text  •—  the  thing  an  fiivour  o£  which  it 
is  granted,  must  be  a  new  original  invention,  as  brought  into  practice;  and 
the  patentee  must  fiimbh  .so  dear  a  spedfication  of  it,  that  the  public  ina^^ 
be.  able  to  have  the  benefit  of  it  as  fully  and  as  cheaply  as  the  patentee 

.himself,  at  the  end  of  the  fourteen  years,  duric^  which  be  is  rewarded  for 
hb  ingenuity  by-  having  the  sole  making  of  it.  I  beg  to  refer  the  student 
taiSir  W.  D.  Evan's  note  on  ^e  ftat.  of  James,  in  his  Collection  of  the 

<  Statutes,  vol.  ii.  ■  p.  5. 
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CHAPTER    THE    TWENTY  SEVENTH. 

OF  TITLE  BT  PREROGATIVE  and 

FORJfEITURR 


A    SECOND  method   of  acquiring  property  in  personal^ 
chattels  is  by  the  kin^s  prerogaiive :  whereby,  a  right  may 
accrue  either  to  the  crown  itself  or  to  such  as  claim  under 
the  title  of  the  crown,  as  by  the  king's  grant,  or  by  prescrip- 
tion, which  supposes  an  antient  grant. 

Such  in  the  first  place  ar^  all  tributes^  taxes,  and  customs^ 
whether  constitutionally  inherent  in  the  crown,  as  flowers  tof 
the  prerogative  and  branches  of  the  census  regalis  or  antient, 
royal  revenue,  or  whether  they  be  occasionally  created  by 
authority  of  parliament ;  of  both  which  species  of  reveoue 
we  treated  largely  in  the  former  volume.  In  these  the  king, 
acquires  and  the  subject  loses  a  propeity,  the  instant  they 
become  due:  if  paid,  they  are  a  c^os^  in  possession;  if  unpaid, 
a  chose  in  action.  Hither  also  may  be  refisrried  all  forf^^ituresn 
fines,  and  amercements  due  to  th^  king^.wJhicb  accrue  by 
virtue  of  his  antient  prerogative,  or  by  particujiu*  mo^eri^ 
statutes:  which  revenues  creat^  by  statu|;<^  dp  always  a3Sj7 
milate,  or  take  the  same  nature,  with,  thi!^,  aptjiflPt  revepues^; 
and  may  therefore  be  looked  upon  a^  uprising  frpm  ^  Hind-  qf 
aitifici^  or  secondary  prero^tivq.  And,  ip  either,  cas^,  ik^ 
owner  of  the  thing  fi^feitody  and  the.  p^son  fined  or  aiu^rc£|4f 
Ip^e  and  part  with  the.  prqperty.  oC  t^^p  fprfeiture,  fipe,  or 
amercementy  the  instant  theking^o^  l\ifgi^tee  acquires,  it 

In  these  several  n^ethods  of  acquiring  property  by  preroga-    [  409  ' 
tive  there  is  also  tbU  peculiar  quality,  that  the  king  cannot 
have  a  joint  property  with  any  person  in  one  entire  chattel) 
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or  sucb  a  one  its  is  not  capable  of  division  or  separation;  but 
where  the  titles  of  the  king  and  a  subject  concur,  the  king 
shall  have  the  whole :  in  like  manner  as  the  king  cannot, 
either  by  grant  or  contract,  become  a  joint-tenant  of  a  chattel 
real  with  another  person*;  but  by  such  grant  or  contract  shall 
become  entitled  to  the  whole  in  severalty.  Thus,  if  a  horse 
be  given  to  the  king  and  a  private  person,  the  king  shall 
have  the  sole  property :  if  a  bond  be  made  to  the  king  and  a 
subject,  the  king  shall  have  the  whole  penalty ;  the  debt  or 
du^  being  one  single  chattel  ^ ;  and  so,  if  two  persons  have 
the  property  of  a  horse  between  them,  or  have  a  joint  debt 
owing  them  on  bond,  and  one  of  them  assigns  his  part  to  the 
king,  or  is  attainted,  whereby  his  moiety  is  forfeited  to  the 
crown ;  the  king  shall  have  the  entire  horse,  and  entire  debt^ 
For,  as  it  is  not  consistent  with  the  dignity  of  the  crown  to 
be  partner  with  a  subject,  so  neither  does  the  king  ever  lose 
his  right  in  any  instance;  but  where  they  interfere,  his  is 
always  preferred  to  that  of  another  person  ^ :  from  which  two 
principles  it  is  a  necessary  consequence,  that  the  innocent 
though  unfortunate  partner  must  lose  his  share  in  both  the 
debt  and  the  horse,  or  in  any  other  chattel  in  the  same  cir- 
cumstances. 

This  doctrine  has  no  opportunity  to  take  place  in  certain 
other  instances  of  title  by  prerogative,  that  remain  to  be 
mentioned :  as  the  chattels  thereby  vested  are  originally  and 
solely  vested  in  the  crown,  without  any  transfer  or  derivative 
assignment  either  by  deed  or  law  from  any  former  proprietor. 
Such  is^the  acquisition  of  property  in  wreck,  in  treasure-trove, 
in  waifs,  in  estrays,  in  royal  fish,  in  swans,  and  the  like ; 
;  410  ]  which  are  not  transferred  to  the  sovereign  from  any  former 
owner,  but  are  originally  inherent  in  him  by  the  rules  of  law, 
and  are  derived  to  particular  subjects,  as  royal  franchises,  by 
his  bounty.  These  are  ascribed  to  him,  partly  upon  the 
particular  reasons  mentioned  in  the  eighth  chapter  of  the 
former  book ;  and  partly  upon  the  general  principle  of  their 
being  bona  vacantia^  and  therefore  vested  in  the  king,  as  well 


ir 


«  Seepag.  184.  <  Cro.    Elis.  S6S.       Piowd.    323. 

^  FKi.  Jhr,   U  dette,  38.      Plowd.     Fioch.  Law.  178.     10  Mod.  245. 

*  Co.  Lir-  30. 
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to  preserve  the  peace  of  the  public,  as  in  trust  to  employ 
them  for  the  safety  and  ornament  of  the  commonwealth. 

There  is  also  a  kind  of  prerogative  copyright  subsisting  in 
certain  books,  which  is  held  to  be  vested  in  the  crown  upon 
different  reasons.  Thus,  1.  The  king,  as  the  executive 
magistrate,  has  the  right  of  promulgating  to  the  people  all 
acts  of  state  and  government.  This  gives  him  the  exclusive 
privilege  of  printing,  at  his  own  press,  or  that  of  his  grantees, 
all  acts  of  parliament^  proclamations^  and  orders  of  council. 
2.  As  supreme  head  of  the  church,  he  hath  a  right  to  the 
publicatiofb  of  all  liturgies  and  books  of  divine  service.  3.  He 
is  also  said  to  have  a  right  by  purchase  to  the  copies  of  such 
lax-iooks^  grammars^  and  other  compositions,  as  were  com- 
piled or  translated  at  the  expence  of  the  crown.  And  upon 
these  two  last  principles,  combined,  the  exclusive  right  of 
printing  the  translation  of  the  Bible  is  founded.  (1) 

There  still  remains  another  species  of  prerogative  pro- 
perty, founded  upon  a  very  different  principle  from  any  that 
have  been  mentioned  before ;  the  property  of  such  animals 
ferae  naturae^  as  are  known  by  the  denomination  of  gara^i 
with  the  right  of  pursuing,  taking,  and  destroying  them: 
which  is  vested  in  the  king  alone,  and  from  him  derived  to 
such  of  his  subjects  as  have  received  the  grants  of  a  chase,  a 
park,  a  free  warren,  or  free  fishery.     This  may  lead  us  into 


(!)  It  has  been  argued  that  copyright  in  the  king  and  his  subjects  stands 
on  the  same  foundation  of  property,  and  therefore  that  when  it  was  deter- 
mined, that]  no  such  right  existed  in  the  latter,  it  should  have  followed, 
that  there  was  none  in  the  former.  See  Evans'  Coll.  of  Stat,  vol.ii.  p.  15. 
But  it  should  be  remembered,  that  in  the  case  of  Donaldson  v.  Beckett,  re- 
ferred to  at  p.  407.,  a  majority  of  judges,  affirmed  the  existence  of  such  a 
right  in  the  subject  at  common  law,  but  held  that  it  was  restrained  or  taken 
away  by  the  statute,  which  statute  would  have  no  operation  on  the  same 
right  in  the  king. 

Lord  Camden,  however,  treated  this  foundation  of  copyright  in  the 
crown  with  great  contempt,  and  spedfically  as  applied  to  the  translation 
of  the  Bible.  It  seems  perhaps,  therefore,  safer  to  rest  it  on  those  grounds 
of  public  convenience,  which  are  the  best  foundations  of  all  prerogative 
rights ;  and  at  all  events,  the  right  itself  has  now  been  admitted  for  so 
many  centuries,  that  even  they  who  oppose  it  in  theory,  confess  that  it 
cannot  in  practice  be  attacked  with  any  success. 
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ani   inquiry  concerning^  the  original  of  these  franchises,  or 
royalties,  on  which  we  touched  a  little  in  a  former  chapter^: 
[  ^11  ]   the  right  itself  being  an  incorporeal  hereditament,  though  the 
iruits  and  profits  of  it  are  of  a  personal  nature. 

Is  the  first  place  then  we  have  already  shewn,  and  indeed 
it  cannot  be  denied,  that  by  th^  law  of  nature  every  man, 
from  the  prince  to  the  peasant,  has  an  equal  right  of  pur* 
suing,  and  taking  to  his  own  use,  all  such  creatures  as  are 
Jerae  naturae^  and  therefore  the  property  of  nobody,  but 
liable  to  be  seized  by  the  first  occupant.  And  so  it  was  held 
by  die  imperial  law,  even  so  late  as  Justinian's  time#*'  Ferae 
**.  igitur  bestiae^  et  voUtcres^  et  pisces^  et  omnia  animalia  quae 
K  *^  inari^  coelo^  ct  tetra  nasai7Uw\  sinml  atque  ah  aliquo  capta 
"  Jiierinty  jure  gentium  statim  illius  esse  incipiunt.  Quod  enim 
"  ante  nullius  estj  id  fiaturali  ratiotie  occupant i  conceddtm-K** 
But  it  follows  from  the  very  end  and  constitution  of  society^ 
that  this  natural  right,  as' well  as  many  others  belonging  to 
man  as  an  individual,  may  be  restrained  by  positive  laws 
enacted  for  reasons  of  state,  or  for  the  supposed  benefit  o^ 
the  community.  This  restriction  may  l)e  either  with  respect 
to  the  place,  in  which  this  right  may  or  may  not  be  exercised; 
with  respect  to  the  animalsy  that  ore  the  subject  of  thia  vight ; 
or  witli  respect  to  the  persons  allowed  or  forbidden  to  exer^ 
cise  it.  And,  in  consequence  of  tills  authority^  we  find  that 
the  municipal  laws  of  many  nations  have  exerted  such  power 
of  restraint;  have  in  general  forbidden  the  entering  on  an- 
other man's  grounds,  for  any  cause,  without  the  owner's 
leave;  have  extended  their  protection  to  sach  particular 
animals  as  iu*e  usually  the  objects  of  pursuit;  and  have  in-f 
vested  the  prerogative  of  hunting  and  taking  such  {mimals  in 
the  sovereign  of  the  state  only,  and  such  as  he  shall  authorise^. 
Many  reasons  have  concurred  for  making  these  constitutions : 
as,!.  For  the  encouragement  of  agriculture  and  improvement, 
of  lands,  by  giving  every  man  an  exclusive  dominiioii  over  his 
own  soil.  2.  For  preservation  of  the  several  species  of  these 
animals,  which  would  soon  be  extirpated  by  geneFa)  liberty. 
3.  For  prevention  of  idleness  and  dissipation  in  husbandmen, 

'  pp.  38,  3»).  ^  Puff,  dc  j.  n.  &  g.  I.  J.  C.6.  §  5  «f  «. 
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artificers,  and  others  of  lower  rank ;  which  would  be  the  un- 
avoidable consequence  of  universal  licence.  4.  For  pi^e- 
vention  of  popular  insurrections  and  resistance  to  the  goven^ 
mtfht,  by  disarming  the  bulk  a£  the  people  ^;  which  last  i«.a 
reason  oftener  meant  than  avowed  by  the  makers  of  forest  or 
game  taws.  Nor,  certainly,  in  these  prohibitions  is  there 
any  natural  injustice,  as  some  have  weakly  enough  sup* 
posed;  sinoe^  as  Puffiendorff  observes,  the  law  does  not 
hereby  take  from  any  man  his  present  property,  or  what  was. 
idready  his  own^  but  barely  abridges  him  of  one  means  of 
acquiring  a  future  property,  that  of  occupancy :  which  indeed 
the  law  of  feature  would  allow  him,  but  of  .which  the  laws  of 
society  have  in  most  instances  very  justly  and  reasonaUy 
deprived  him. 

Yet,  however  defensible  these  provisions  \a  general  may 
be,  on  the  footing  of  reason,  or  jlistice^  or  civil  policy,  we 
mast  notwithstanding  acknowledge  that>  in  their  present 
shape,  they  owe  their  immediate  original  to  slavery.  It  is  not 
till  after  the  irruptioR  of  the  northern  nations  into  the  Roman 
empire,  that  we  read  of  any  other  prohibitioi»%  than  that 
natural  one  of  not  sporting  on  any  private  grounds  without 
the  owner's  leave ;  and  another  of  a  more  spiritual  najture, 
which  was  rather  a  rule  oS-  eoclesiasiLcal  discipline,  thanr  a 
branch  of  municipal  law.  The  Roman  or  civU  law»  though, 
it  knew  no  restriction,  as  tapersam  ov  animals,  so  far  regarded 
the  article  otplace^  that  it  aUcMved  no  man  to  huht  or  sport 
upon  another's  giound,  but  hy  consent  of  the  owner  of  the 
soil.  '*  Qui  altenumJimduTn  ingredHttr^  venandi  aui  aucupandi 
^*  gratia,  potest  a  damna^  si  is  pnevidemty  prMberi  ne  ingnch 
diafur  *'."  For  if  there  can,  by  the  law  o£  natuite^  be  any 
inchoate  imperfeet  property.  supp€>sed]  ia  wild  animals  before 
they  ai^  taken,  it  seems  most  probable  to,  fix  it  in  him  v^tt 
whose  land  they  are  ibund.  And  as  to  the  other  restri^etion 
which  relates.  Unpersons  and  not  to  place,  due  pontifical  .01 
canon  law  ^  interdicts  ^^  venaOonn^  et  sylvaticai  vagaiioneSi  cum) 
"  canibus  et  accipitribus,^'  to  all  clergymen  without  distinction  ; 
grounded  on  a  saying  of  St.  Jerome"  that  it  never  is  recorded  [  413  ] 


'  VV^ai(burton's  AlUance,  3'J4. 
'*■  Inst.  2,  I.  §  12. 


'  Decretal,  1:5,    tit.ii^  c.8. 
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that  these  diversions  were  used  by  the  saints,  or  primitive 
fathers.  And  the  canons  of  our  Saxon  church,  published  in 
the  reign  of  king  Edgar  °,  concur  in  the  same  prohibition : 
though  our  secular  laws,  at  least  after  the  conquest,  did,  even 
in  the  times  of  popery,  dispense  with  this  canonical  impedi- 
ment :  and  spiritual  persons  were  allowed  by  the  common 
law  to  hunt  for  their  recreation,  in  order  to  render  them  fitter 
for  the  performance  of  their  du^ :  as  a  confirmation  whereof 
wc  may  observe,  that  it  is  to  this  day  a  branch  of  the  king's 
prerogative,  at  the  death  of  every  bishop,  to  have  his  kennel 
of  hounds,  or  a  composition  in  lieu  thereof?. 

But,  with  regard  to  the  rise  and  original  of  our  present 
civil  prohibitions,  it  will  be  found  that  all  forest  and  game 
laws  were  introduced  into  Europe  at  the  same  time,  and  by 
the  same  policy  which  gave  birth  to  the  feodal  system ;  when 
those  swarms  of  barbarians  issued  fit>m  their  northern  hive, 
and  laid  the  foundations  of  most  of  the  present  kingdoms  of 
Europe  on  the  ruins  of  the  western  empire.  For  when  a 
conquering  general  came  to  setde  the  economy  of  a  van- 
quished country,  and  to  part  it  out  among  his  soldiers  or 
feudatories,  who  were  to  render  him  military  service  for  such 
donations  ;  it  behoved  him,  in  order  to  secure  his  new  acqui- 
sitions, to  keep  the  rusiicty  or  natives  of  the  country,  and  all 
who  were  not  his  military  tenants,  in  as  low  a  condition  as 
possible,  and  especially  to  prohibit  them  the  use  of  arms. 
Nothing  could  do  this  more  efiectually  than  a  prohibition 
of  hunting  and  sporting :  and  therefore  it  was  the  policy  of 
the  conqueror  to  reserve  this  right  to  himself^  and  such  on 
whom  he  should  bestow  it;  which  were  only  his  capital 
feudatories  or  greater  barons.  And  accordingly  we  find,  in  the 
feudal  constitutions  >",  one  and  the  same  law  prohibiting  the 
rustici  in  general  from  carrying  arms,  and  also  proscribing  the 
use  of  nets,  snares,  or  other  engines  for  destroying  the  game, 
t  414  ]  This  exclusive  privilege  well  suited  the  martial  genius  of  the 
concpiering  troops,  who  delighted  in  a  sport  ^  which,  in  it's 


"  cap.  64,    "WOk.  86.  founder  of  the  Mogul  and  TartarUn 

°  4  Inst.  309.  empire,  published   A.  D.  1205.   there 

p  Feud,  L  2.  Hi,  27.  $  5.  is  one  nrhich  prohibits  the  killing  of  all 

1  In   the   laws  of  Jengfais  IQian,    game  from   March  to  October;  thai 
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pursuit  and  slaughter,  bore  some  resemblance  to  war.  Fita 
omnis  (sa}rs  Caesar,  speaking  of  the  antient  -  Germans)  in 
venationibus  atque  in  stttdiis.  ret  militaris  consistit '.  And 
Tacitus  in  like  manner  observes,  that  quoties  bella  non  ineuntf 
muUum  vencUibuSy  plus  per  otium  transigunt '.  And  indeed, 
like  some  of  their  modem  successors,  they  had  no  other 
amusement  to  entertain  their  vacant  hours  ;  despising  all  arts 
as  effeminate,  and  having  no  other  learning,  than  was  couched 
in  such  rude  ditties  as  were  sung  at  the  solemn  carousals 
which  succeeded  these  antient  huntings.  And  it  is  remarkable 
that,  in  those  nations  where  the  feodal  policy  remidns  the 
most  uncorrupted,  the  forest  or  game  laws  continue  in  their 
highest  rigour.  In  France  all  game  is  properly  the  king's ;  (2) 
and  in  some  parts  of  Germany  it  is  death  for  a  peasant  to  be 
found  hunting  in  the  woods  of  the  nobility  '. 

With  us  in  England  also,  hunting  has  ever  been  esteemed 
a  most  princely  diversion  and  exercise.     The  whole  island 

the  court  and  loldieiy  might  find  plenty         *  c.  15.' 

enough  in  the  winter,  during  their  recess         '  Mattheus  de   Crimm*  c.  3.   ft^.  1. 

from  war.  (Mod.  Univ.  Hist.  iv.  468.)  Carpxor.  Prcxiic*  Saxonic,  p,  S.  c.  84. 
'  DeBeU.GaU,  1.6.  c.20. 

(2)  In  1789  the  antient  game  laws  of  France  were  repealed;  according 
to  the  present  system,  game  is  not  property,  nor  is  the  right  of  sporting 
unlimited.  Every  man  who  possesses  landed  property  may  sport  on  it,  at 
limited  times,  and  with  a  license,  called  a  permii  de  chasse,  or  port  d'armei  ; 
and  any  man  sporting,  even  at  those  times,  and  with  a  port  d^armeSf  oii 
another's  land  without  his  permission,  is  liable  to  an  action  for  damages,  and 
to  pay  the  proprietor  and  the  commune  each  a  fine ;  such  fine  increasing  in 
amount  if  the  land  be  inclosed,  and  doubled  and  trebled  on  repetition  of 
the  offence.  Under  certain  circumstances,  the  arms,  and  even  the  person 
may  be  seized;  but  in  all  cases,  the  game  killed  is  the  property  of  the 
sportsman  killing  it. 

For  the  execution  of  these  laws  there  are  certain  officers  called  gardes 
champStres,  and  gardes  chasse ;  the  former  every  proprietor  may  have  for 
his  own  domains,  and  they  answer  very  much  to  our  game-keepers,  the 
latter  are  public  officers  —the  same  persons  often  fill  botii  fiinctions. 

The  port  d^amtes  se^ms  partly  a  financial,  partly  a  municipal  r^^latioii, 
it  is  paid  for,  as  our  certificate ;  the  price  in  1816  was  reduced  to  fifteen 
firancs.  And  I  find  that  a  loss  of  the  droit  du  port  d'armes  is  a  consequence 
of  conviction  of  several  crimes,  distinct  firom  an  incapacity  of  serving  in 
the  army.    See  Code  Penal.  28.  42. 

See  Manuel  da  Cfuusewrs;  ou  Code  de  la  Chaae.  Par  Blanc  St.  Bonnet, 
Paris  1821. 


4^14^  THE  UIGHTS  Book  II. 

.  was  replenished  with  all  sorts  <^  game  in  the  times  of  the 
Britons;  who  lived  in  a  wild  and  pastoral  manner,  without 
enclosing  or  improving  their  grounds,  and  derived  much  of 
their  subsistence  from  the  chase^  which  they  all  enjoyed  in 
common.  But  when  husbandry  took  place  under  the  Saxon 
government,  and  lands  began  to  be  cultivated^  improved,  and 
enclosed,  the  beasts  naturally  fled  into  the  woody  and  desart 
tracts;  which  were  called  the  forests,  and,  having  never  been 
disposed  of  in  the  first  distribution  of  lands,  were  therefore 
held  to  belong  to  the  crown.  These  were  filled  with  great 
plenty  of  game,  which  our  royal  sportsmen  reserved  for ^  their 
[  415  J  Q^i^  diversion,  on  pain  of  a  pecuniary  forfeiture  for  such  as 
interfered  with  their  sovereign.  But  every  freeholder  had  the 
full  liberty  of  sporting  upon  his  own  territories,  provided  he 
abstained  from  the  king's  forests :  as  is  fully  expressed  in  the 
laws  of  Canute  %  and  of  Edward  the  Confessor  " :  "  Sit  quilibet 
*^  homo  dignus  venatiofne  sua,  in  sj^ltxz,  et  in  agris,  sild  propriis, 
^^  et  in  dominio  sua :  et  abstineat  omnis  homo  a  venariis  regiisy 
**  vbicunque  pacem  eis  habere  voluerit ;"  which  indeed  was  the 
antient  law  of  the  Scandinavian  continent,  from  whence  Canute 
probably  derived  it.  ^^  Cuique  etiim  in  propria  Jundo  quamlibet 
"  feram  quoquo  modo  venari  permissum  ^." 

However,  upon  the  Norman  conquest,  a  new  doctrine 
took  place :  and  the  right  of  pursuing  and  taking  all  beasts 
of  chase  or  venary,  and  such  other  animals  as  were  accounted 
game,  was  then  held  to  belong  to  the  king,  or  to  such  only 
as  were  authorised  under  him.  And  this  as  well  upon  the 
principles  of  the  feodal  law,  that  the  king  is  th(?  ultimate  pro- 
prietor of  all  the  lands  in  the  kingdom,  they  being  all  held  of 
him  as  the  chief  lord,  or  lord  paramount  of  the  fee ;  and  that 
therefore  he  has  the  right  of  the  universal  soil,  to.  enter  thereon, 
and  to  chase  and  take  such  creatures  at  his  pleasure :  as  also 
upon  another  maxim,  of  the  commop  law,  whicK  we  hav^  fre- 
quently cited  and  illustrated,  that  these  animals  ai-e^na  t«. 
caniia,  and,  having  no  other  owner,  bdbng  to  the  king  by  his 
prerogative.  As  therefore  the  former  reason  was  held  to  vest 
in  the  king  sl,  right  to  pursue  and  take  them  any  where ;  tbt^ 

'  c  77.  "^  StmibodLde  jwn  Sfuem*  1. 2.  <r.8. 

•  c.  36. 
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llitter  was  supposed  to  give  the  kiiig,  and^such  us  he  should 
^authorize,  a  s^  and  exdusive  right. 

This  right,  thus  newly  vested  in  the  crown,  was  exerted 
ivith  the  utmost  rigour,  at  and  aftrrthe  thnq  of  the  Norman 
establishment ;  not  only  in  the  ^ient  forests,  but  in  the  new 
ones  which  the  conqueror  ma4e,  by  laying  together  vast  tracts 
of  country  depopulated  for  ifaat  purpose,  and  reserved  solely 
for  the  king's  royal  diversion;  in  which  w#re  exercised  the  [  416  ] 
most  horrid  tyrannies  and  oppressions,  under  colour  of  forest 
law,  for  the  sake  of  preserving  the  beasts  of  chase :  to  kill  any 
of  which,  within  the  limits  of  the  forest,  was  as  penal  as  the 
death  of  a  man.  And,  in  pursuance  of  the  same  principle, 
king  J(^n  laid  a  total  interdict  upon  the  winged  as  well  as  the 
fom-'^foGted  creation :  **  caphnxim  avium  per  Mam  Angliam 
interdixit'.**  The  cruel  and  insupportable  hardships,  which 
these  forest  laws  created  to  the  subject,  occasioned  our  ances- 
tors to  be  as  zealous  for  their  reformation,  as  for  the  relaxation 
of  the  feodalTigours  and  the  Other  exactions  introduced  by  the 
Norman  family,  and  accordingly  we  '■  find  the  immunities  of 
carta  dejoresta  as  warmly  contended  for,  and  extorted  from 
the  king  with  as  much  difficulty,  as  those  of  magna  carta  itself. 
By  this  charter,  confirmed  in  parliament',  many  forests  were 
disafibrested,  or  stripped  of  their  oppressive  privileges,  tmd 
regulations  vtrere  made  in  the  regimen  of  such  as  remained; 
particularly '  killing  the  king's  deer  was  made  no  longer  a 
capital  offence,  but  only  punished  by  a  fine,  imprisonment,  or 
abjuration  of  the  realm.  And  by  a  variety  of  subsequ^it  sta- 
tutes,  together  with  the  long  acquiescence  of  the  crown  without 
exerting  the  forest  laws,  this  prerogative  is  now  become  no 
longer  a  grievance  to  the  subject. 

But,  as  the  king  reserved  to  himself  the  j^r«s/!s  for  his  own 
exclusive  diversion,  so  he  granted  out  firom  time  to  time  other 
tracts  of  lands  to  Ms  subjects  under  the  names  of  M««^5  or 
fparks\  or  gave  them  licence' -to  maiie  <saeh  in 'ihrir  own 
-grounds;  which  indeed  are  smaller  forests,  in  the<hmidsi«f 
41' subject,  but  not  governed  by  the  forest  laws:  and  byithe 

*  M.  Paris,  SOS.  *  cap,  10. 
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common  law  no  person  is  at  liberty  to  take  or  kill  any  beasts 
of  chase,  but  such  as  hath  an  antient  chase  or  park ;  unless 
they  be  also  beasts  of  prey. 

[  417  ]  As  to  all  mferior  species  of  game,  called  beasts  md  fixnrls 
of  warren,  the  liberty  of  taking  or  killing  them  is  another 
franchise  or  royalty,  derived  likewise  from  the  crown,  and 
called yr^  warren;  a  word  which  signifies  preservation  or 
custody :  as  the  exclusive  liberty  of  taking  of  killing  fish  in  a 
public  stream  or  river  is  called  eLjreeJishery :  of  which,  how- 
ever, no  new  fi-anchise  can  at  present  be  granted,  by  the  ex- 
press provision  of  magna  carta^  c.  16.^  The  principal  inten- 
tion of  granting  to  any  one  these  franchises  or  liberties  was  in 
order  to  protect  the  game,  by  giving  the  grantee  a  sole  and 
exclusive  power  of  killing  it  himself  provided  he  prevented 
other  persons.  And  nb  man,  but  he  who  has  a  chase  or  fi'ee 
warren,  by  grant  from  the  crown,  or  prescription,  which  sup- 
poses one,  can  justify  hunting  or  sporting  upon  another  man's 
soil ;  nor  indeed,  in  thorough  strictness  of  colnmon  law,  either 
hunting  or  sporting  at  all. 

However  novel  this  doctrine  may  seem,  to  such  as  call 
themselves  qualified  sportsmen,  it  is  a  r^ular  consequence 
fi-om  what  has  been  befo^  delivered ;  that  the  sole  right  of 
taking  and  destroying  game  belongs, inclusively  to  the  king. 
This  appears,  as  well  from  the  historicj^  deduction  here  made, 
as  because  he  may  grant  to  his  subjects  an  exclusive  right  of 
taking  them ;  which  he  could  not  do,  unless  such  a  right  was 
first  inherent  in  himself.  And  hence  it  will  follow,  that  no 
person  whatever,  but  he  Who  has  such  derivative  right  from 
the  crown,  is  by  common  law  entitled  to  take  or  kill  any  beasts 
of  chase,  or  odier  game  whatsoever.  It  is  true,  that  by  the 
acquiescence  of  the  crown,  the  firequent  grants  of  free  warren 
in  andent  times,  and  the  introduction  of  new  penalties  of  late 
by  certain  statutes  for  preserving  the  game,  this  exclusive  pre- 
rogative of  the  king  is  little  known  or  ccmsidered ;  every  man 
that  is  exempted  from  these  modem  penalties,  looking  upon 
Umaelf  as  at  liberty  to  do  what  he  pleases  with  the  gam^ : 
irliiiiiilUlin  contrary  is  strictly  true,  that  no  man,  however 


^  Mirr.  c.5.  59.     Set  pag.40. 
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well  qualified  he  may  vulgarly  be  esteemed,  has  a  right  to  en- 
croach on  the  royal  prerogative  by  the  killmg  of  galne,  unless 
he  can  shew  a  particular  grant  of  free  warren ;  or  a  prescription, 
which  presumes  a  grant ;  or  some  authority  under  an  act  of 
parliament  As  for  the  latter,  I  recollect  but  two  instances 
wherein  an  express  permission  to  kill  game  was  ever  given  by 
statute;  the  one  by  1  Jac. I.  cap.  27.  altered  by  7  Jacl.  cap.l  1. 
and  virtually  repealed  by  22  &  23  Car.  II.  c.25.  which  gave 
authority,  so  long  as  they  remained  in  force,  to  the  owners  of 
firee  warren,  to  lords  of  manors,  and  to  all  fireeholders  having 
40/.  per  annum  in  lands  of  inheritance,  or  80/.  for  life  or  lives, 
or  400/.  personal  estate  (and  their  servants),  to  take  partridges  * 
and  pheasants  upon. their  own,  or  their  master's,  free  warren, 
inheritance,  or  freehold:  the  other  by  5  Ann.  c.  14.  which 
empowers  lords  and  ladies  of  manors  to  appoint  gamekeepers 
to  kill  game  for  the  use  of  such  lord  or  lady :  which  with  some 
alteration  still  subsists,  and  plainly  supposes  such  power  not 
to  have  been  in  them  before.  The  truth  of  the  matter  is,  that 
these  game  laws  (of  which  we  shall  have  occasion  to  speak 
again  in  the  fourth  book  of  these  Commentaries,)  do  indeed 
qualify  nobody,  except  in  the  instance  of  a  gamekeeper,  to  kill 
game ;  but  only,  to  save  the  trouble  and  formal  process  of  an 
action  by  the  person  injured,  who  perhaps  too  might  remit  the 
offence,  these  statutes  inflict  additional  penalties,  to  be  reco- 
vered either  in  a  regular  or  summary  way,  by  any  of  the  king's 
subjects  from  certain  persons  of  inferior  rank  who  may  be 
found  offending  in  this  particular.  But  it  does  not  follow 
that  persons,  excused  from  these  additional  penalties,  are 
therefore  authorized  to  kill  game.  The  circumstance  of  having 
100/.  per  annum,  and  the  rest,  are  not  properly  qualifications, 
but  exemptions.  And  these  persons,  so  exempted  from  the 
penalties  of  the  game  statutes,  are  not  only  liable  to  actions  of 
trespass  by  the  owners  of  the  land ;  but  also,  if  they  kill  game 
within  the  limits  of  any  royal  franchise,  they  are  liable  to  the 
actions  of  such  who  may  have  the  right  of  chase  or  free  warren 
therein. 

Upon  the  whole  it  appears,  that  the  king^  by  his  prero-  [  419  ] 
gadve,  and  such  persons  as  have,  under  his  authority,  the 
royal  franchises  of  chase,  park,  free  warren,  or  free  fishery, 
are  the  only  persons  who  may  acquire  any  property,  however 
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-fiigitive  and  transitory,  in  these  animals  ferae  natwrat^  while 
living;  which  is  .said  to  be  Tested  in  them,  as  was  observed 
in  a  former  chapter,  jfropter  privilegium.  (S)  And  it  must  also 
'be  remembered,  that  such  persons  as  may  thus  lawfully  kunt, 
fislh,  or  fowl,  ratione  privilegti,  have  (as  has  been  said)  only 
a  qualified  property  in  these  animals ;  it  not  being  abscrfute  or 
permanent,  but  lasting  only  so  long  as  the  creatures  remain 
within  the  limits  of  such  respective  franchise  or  liberty,  and 
ceasing  the  instant  they  voluntarily  pass  out  of  it.  It  is  held 
indeed,  that  if  a  man  starts  any  game  within  his  own  grounds, 
and  follows  it  into  another's,  and  kills  it  there,  the  prqsetty 
Temains  in  himself^.  And  this  is  grounded  on  reason  and 
•natural  justice*' :  for  the  property  consists  in  the  possession  ; 
whieh  possession  eonnnences  by  the  finding  it  in  his  own 
liberty,  and  is  continued  by  the  immediate  pmrsuit.  And  so' 
if  a  stranger  starts  game  in  one  man's  chase  er  free  wairen, 
and  hunts  it  into  another  liberty,  the  property  continues  in  the 
^wner  of  the  chase  or  warren ;  this  property  ariring  from 
privilege  %  and  not  being  changed  by  the  act  of  a  mere 
stranger.  Or  if  a  man  starts  game  on  another's  privske 
grounds  and  kills  it  there,  the  property  belongs  to  him  in 
whose  ground  it  was  killed,  because  it  was  also  started  there '. 
the  property  aricong  ratione  soli.     Whereas,  i^  after  being 

<:  11  Mod.  75.  «  Lord  Rnym.  851. 

««  Puff.  dc.  j.  n.  &g.  1.  4.  c.  6.  '  Ibid, 


(5)  Mr.  Christian,  in  a  note  on  this  passage  has,  I  think,  successftiliy 
oonteoverted  the  general  doctrine  Imd  down  by  the  author.  He  has 
pointed  out,  that  it  eannot  follow  that  the  king  and  Im  grantees  have  a 
sole  right  to  take  game  either  from  feudal  principles,  because  be  b  the 
ultimate  proprietor  of  all  land,  nor  from  the  fact  that  animals /i*r<7  nalung 
are  bona  vacantia.  And  he  has  cited  a  good  deal  of  authority  to  show 
Ifaat  at  common  law  erery  person  ratiane  toU  had  a  right  to  take  game  on 
Ms  own  lands. 

The  question  is  not  of  much  practical  importance ;  on  4be  one  'hand  it. 
u  clear  that  by  statute  law  a  person  unqualified  cannot  kill  the  game  even 
on  his  own  estate ;  on  the  other,  it  is  equally  clear  by  common  law,  that 
he  may  preserve  it,  and  that  no  man,  however  qualified,  or  whatever 
oUimate  rights  he  >aiay  have  in  the  toil,  unless  he  has  the  franchise  of 
chase  er.  free -warreo,  can  enter- to.  destroy  aunc  without  nibjcoting)himfelf 
to  an  action  of  trespass.  .Even  the  lord  of  a  manor  caaiiot  enter  on  Jiis 
copyholder's  land  without  the  same  consequence. 
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started  there,  k  is  killed  in  the  grounds  of  a  third  person,  the 
propefljr  belongs  not  to  the  owner  of  the  first  ground,  because 
the  property  is  local ;  nor  yet  to  the  owner  of  the  second,  be^ 
cause  it  was  not  started  in  his  soil;  but  it  vests  in  the  person 
who  started  and  killed  it  S  though  guilty  of  a  trespass  agamst 
both  the  owners. 

•  IIL  I  proc£ed  now  to  a  third  method,  whereby  a  title   [  420  ] 
tor  goods  and  chattels  may  be  acquired  and  lost,  viz.  by  Jbr^  , 

feiture ;  as  a  punishment  for  some  crime  or  misdemesnor 
in  the  party  forfeiting,  and  as  a  compensation  for  the  offence 
and  injury  committed  against  him  to  whom  they  are  forfeited. 
Of  forfeitures,  considered  as  the  means  whereby  real  pro-^ 
petty  might  be  lost  and  acquired,  we  treated .  in  a .  former 
chapter  ^  It  remains  tlierefore  in  this  [dace  only  to  mention 
by  what  means,  or  for  what  offences,  goods  and  chattels 
bdeome  liable  to  forfeiture, 

Ih  the  variety  of  penal  laws  with  which  thd  subject  is  at 
present  encumbered,  it  were  a  tedious  and  impracticable  task 
to  reckon  up  the  Various  forfeitures,  inflicted  by  special  sta-' 
tutes,  for  pellicular  crimes  and  misdemesnofs  ;  some  of 
which  are  maXa  in  se^  or  offences,  against  the  divine  law^ 
either  natdral  Or  reveal^  j  but  by  (kt  the  greatest  part  are 
mala  proHibiiOj  ot  sudi  tis  derive  theit  guilt  merely  from  theif 
prohibition  by  the  laws  of  the  land  :  such  as  is  the  forfeiture 
of  405.  per  month  by  the  statute  5  Eliz.  c*  4.  for  exercbing 
a  trade  without  having  served  sieven  years  as  an  apprentice 
thereto  (4);  and  the  forfeiture  of  10/.  by  9  Ann.  c  23.  for 
printing  an  almanack  without  a  stam{>.  I  shall  therefore  con- 
fine my^self  to  those  offences  only,  by  which  all  the  goods 
and  chattels^of  the  offender  are  forfeited :  referring  the  stu^' 
dent  for  such,  where  pecuniary  mulcts  of  different  quantities 
are  inflicted,  to  their  several  proper  heads,  under  which  very 
many  of  them  have  been  or  will  be  mentioned ;  or  else  to 
.  the  collections   of  Hawkins  and  Bum,  and  other  laborioua 

«  Fair.  IS.     Lord  RaynK  231.  *  See  pag.  267. 


(4)  This  is  repealed  by  54  G.  3.  c.96.,  as  is  the  forfeiture  under  th^  sli^ 
tute  of  9  Anne,  c.  95.  by  subsequent  stamp  acts. 

VOL.  II.  H  H 
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compilers.  Indeed,  as  most  of  these  forfeitures  belong  to 
the  crown,  they  may  seem  as  if  they  ought  to  have  been 
referred  to  the  preceding  method  of  acquiring  personal  fwo- 
perty,  namely,  by  prerogative.  But  as,  in  die  instanoe  of 
partial  forfeitures,  a  moiety  often  goes  to  the  informer,  th^ 
poor/  or  sometimes  to  other  persons  ;  and  as  one  total  for- 
feiture, namely,  that  by  a  bankrupt  who  is  guilty  of  felony 
[  4S1  ]  by  cq^cealyig  his  efiects,  accrues  entirely  to  his  creditors, 
1  have  therefore  made  it  a  distinct  head  of  transferring 
property. 

Goods  and  chattels  then  are  totally  forfeited  by  convic- 
tion of  high  treason  or  misprision  of  treason ;  of  'peHt  treason  / 
%A/donjf  in  general,  and  particularly  ^fdony  d£  «?,  and  of 
wjonslatsghier  s  nay  even  by  conviction  of  excusable  homicide '  j 
by  mUUeaary  for  treason  or  felony,  by  conviction  of  peiii  lar^ 
ceny  by  Jlight^  in  treason  or  felony,  even  though  the  partjr 
be  acquitted  of  the  feet ;  by  standing  mute^  when  arraigned 
^felony ;  by  dramng  a  weapon  on  a  juige^  or  striking  any 
one.  in  the  presence  qfthe  ting*s  courts :  by  praemunire ;  by  pre-- 
tended  prophecies^  upon  a  second  conviction ;  by  omiing  ^ 
by  the  residing  abroad  of  artificei*s  (5) ;  and  by  chattering  to 
fight  on  account  of  money  won  at  gaming.  All  these  o& 
fences,  as  will  more  fully  appear  in  the  fourth  book  of 
these  Commentaries,  induce  a  total  forfeiture  of  goods  axid 
chattels. 

And  .this  forfeiture  commences  from  the  time  of  conviction^ 
not  the  time  of  committing  the  feet,    as   in  forfeitures   of. 
real  property.     For  chattels  are  of  so  vague  and  fluctuating 
a  nature,  tliat  to  affect  them  by  any  relation  back,  would  be 
attended  with  more  inconvenience  than  in  the  case  of  landed 

'  Co.  Utt.391.     S  Inst.  316.     3  Inst.  56. 
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(5)  See  VoLIV.  p.  160.  n.  (is),  and  154.  n.(l).  But  it  had  escaped  me 
when  the  latter  note  wa«  written  and  printed,  that  the  ofience  of  owling  may 
be  con8i<fered  to  have  been  expunged  from  the  statute  book  by  the  sGi.  lY. 
C^t  47.  which  repealed  all  the  prohibiting  statutes,  on  the  subject,  imposing 
only  a  moderate  duty  on  the  exportation  of  wool,  hare  and  jconey  siuiis» 
and  leaving  that  of  ^eep  or  lambs  ative,  perfectly  uorestndiied. 
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estates :  and  part,  if  not  the  whole  of  them, ,  must  be  ex- 
pended in  maintaining  the  delinquent,  between  the  time  of 
committing  the  fact  and  his  conviction*  Yet  a  fraudulent 
conveyance  of  them,  to  defeat  the  interest  of  the  crown,  is 
made  void  by  statute  1 3  Eliz.  t.  5. 


H  H  f 
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CHAPTER    THE   TWENTY-EIGHTH. 


OF  TITLE  BY  CUSTOM. 


A  FOURTH  method  of  acquiring  property  in  things 
personal,  or  chattels,  is  by  custom :  whereby  a  right 
vests  in  some  particular  persons,  either  by  the  local  usage  of 
some  particular  place,  or  by  the  almost  general  and  universal 
usage  of  the  kingdom.  It  were  endless  should  I  attempt  to 
enumerate  all  the  several  kinds  of  special  customs,  which  may 
entitle  a  man  to  a  chattel  interest  in  different  parts  of  the 
kingdom  ;  I  shall  therefore  content  myself  with  making  some 
observations  on  three  sorts  of  customary  interests,  which  ob» 
tain  pretty  generally  throughout  most  parts  of  the  nation, 
and  are  therefore  of  more  universal  concern ;  viz.  heriotSj 
martuarieSy  and  heir-looms. 

1.  Heriots,  which  were  slightly  touched  upon  in  a  for- 
mer chapter ',  are  usually  divided  into  two  sorts,  heriot-5^r» 
vice^  and  hetioXrcustom.  The  former  are  such  as  are  due  upon 
a  special  reservation  in  a  grant  or  lease  of  lands,  and  therefore, 
amount  to  little  more  than  a  mere  rent**  :  the  latter  arise 
upon  no  special  reservation  whatsoever,  but  depend  merely 
upon  immemorial  usage  and  custom  ^  Of  these  therefore  we 
are  here  principally  to  speak :  and  they  are  defined  to  be  a 
customary  tribute  of  goods  and  chattels,  payable  to  the  lord 
of  the  fee  on  the  decease  of  the  owner  of  the  land.  (I). 

•  Pag.97.  ^  2  S«und.  166.  ^  Go.  Cop.  %  24. 


(1)  By  custom,  a  hcriot  niay  be  due  upon  alienation^  as  well  as  on  the 
decease  of  the  tenant,    l  Scrivcn.  4.3 1 . 
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The  first  ^establisbment,  if  not  introdaction,  of  compul- 
sory heriots  into  England,  was  by  the  Danes :  and  we  find 
in  the  laws  of  king  Canute  ^  the  several  heregeates  or  heriots 
specified  which  were  then  exacted  by  the^'kiiig  on  the  death 
of  divers  of  his  subjects,  according  to  their  respective  digni- 
ties ;  fi*om  the  highest  eorle  down  to  the  most  mferior  thegiie 
or  landholder.  These  for  the  most  part,  consisted  in  arms, 
horses,  and  habiliments  of  war ;  which  the  word  itself,  ao* 
cording  to  sir  Henry  Spelman  %  signifies.  These  were  de- 
livered up  to  the  sovereign  on  the  death  of  the  vasal,  who 
could  no  longer  use  them,  to  be  put  into  other  hands  for  the 
service  and  defence  of  the  country.  And  upon  the  plan  of 
this  Danish. establishment  did  William  the  Conqueror  fashion 
his  law  of  reliefi,  as  was  formerly  observed ' ;  when  he  ascer- 
tained the  precise  relief  to  be  taken  of  every  tenant  in  chi- 
valry, and,  contrary  to  the  feodal. custom  and  the  usage  ofiiis 
0WD  xlttchy  of  Normandy,  required  arms  and  implements  of 
Ivor  ta.be  paid  instead  of  money.  ^ 

.  Ths  Danish  compulsive  heriots  being  thus  transmuted 
into  relie&,  underwent  the  same  several  vicissitudes  as  th0 
feodal  tenures,  and  in  socage  estates  do  frequently  remain  to 
this  day  in  the  shi^  of  a  double  rent  payable  at  the  death  of 
the  tenant :  the  heriots  which  now  continue  among  us,  and 
preserve  that  name,  seeming  rather  to  be  of  Saxon  pa- 
rentage, and  at  first  to  have  been  merely  discretionary  ^. 
These  .are  now  for  the  most  part  oonfiined  to  copyhold 
teQures,  and  are  due  by  custom  only,  which  is  the  life  of  aH 
estates  by  copy :  and  perhi^  lure  the  only  instance  where 
custom  has  fiivoured  the  lord,  for  this  payment  was  ori- 
ginally a  voluntary  donation,  or  gratuitous  legacy  of  the  te- 
nant; perhiqps  inacknowledgmentof  his  having  been  raised  a  . 
d^ee  aboiw  villenage,  when  all  lus  goods  and  chattds  were 
quite  at  the  mercy  of  the  lord ;  and  custom,  which  has  on  the 
one  hand  confirmed  the  tenant's  interests  in  exclusion  of  the  [  ^^^  ] 
lord's  will,  has  on  the  other  hand  established  this  discretional 
piece  of  gratitude  into  a  permanent  duty.     An  heriot  may 


"*  c  69.  •  LL.  Gull.  Conq,  c.  S8,  S3,  24. 

*  of  feikby  C.48.  "  Lambwd.  Pcnunb.  of  Kent,  492.''^ 

^  p«g.  65, 
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abo  ^pertain  to  free  land,  that  is  held  by  service  and  suit 
of  court ;  in  which  case  it  is  most  commonly  a  copyhold 
enfranchised,  whereupon  the  heriot  is  still  due  by  custom. 
Bracton  ^  speaks  of  heriots  as  frequently  due  on  the  death  of 
both  species  of  tenants  :  '*  est  quidem  aUa  praestatio  quae  nami" 
^  naiur  heriettum  et  que  nuUam  comparationem  habeat  ad 
^  rdevium^  scilicet;  ubi  tenensy liber  vd  servusj  inmortesua^ 
^  dominum  suum,  de  quo  tenueritj  respicit  de  meliori  averio  suo^ 
**  vel  de  secundo  meliori,  secundum  diver sam  locarwn  consuetudi^ 
^  nem  /'  And  this  he  adds,  ^*  magisJU  de  gratia  quam  de 
*^'jurer  in  which  Fleta  ^  and  Britton  1  agree  r  thereby  plainly 
intimating  the  original  of  this  custom  to  have  been  merely 
Toluntaiy,  as  a  legacy  from  the  tenant :  though  now  the  im- 
memorial usage  has  established  it  as  of  right  in  the  lord. 

This  heriot  is  sometimes  the  best  live  beast,  or  averiumj 
which  the  tenant  dies  possessed  of  (whidi  is  particularly  de- 
nominated the  villein's  relief  in  the  twa[ity-ninth  law  of  king 
William  the  Cbnqueror),  sometimes  the  best  inammate  good, 
under  which  a  jewel  or  piece  of  plate  may  be  included :  but 
it  is  always  a  personal  chattel,  which,  immediately  on  the 
death  of  the  tenant  who  was  the  owner  di  it,  being  ascer- 
tained by  the  option  of  the  lord  %  becomes  vested  in  him 
as  his  proper^ ;  and  is  no  charge  upon  the  lands,  but  merely 
on  the  goods  and  chatteb.  The  tenant  must  be  the  owner 
of  it,  else  it  cannot  be  due ;  and  therdbre  on  the  death  of 
a  finne-covert  no  heriot  can  be  taken ;  for  she  can  have  no 
ownership  in  things  personal  ''•  In  some  places  there  is  a 
oustomaiy  composition  in  money,  as  ten  or  twen^  shillhigs 
in  lieu  of  a  heriot^  by  which  the  lord  and  tenant  are  both 
bound,  if  it  be  an  indisputably  antient  custom ;  but  a  new 
composition  of  this  sort  will  not  bind  the  represoitatives  of 
either  party  ;  fiyr  that  amounts  to  the  creation  of  a  new  cus- 
tom, which  is  now  impossible  ^  (2) 

'  1.9.  CS6.  $9.  *  Hob.«a 

^  /.S.  e.  18.  "  Kdlw.84.     4  Leoo.SSS. 

'  c.SSu  *  Co.  Cop.  §31. 


(S)  Inareoent  cmc  hH Gmrt^ftd r. lekyll^  sBingb.37Sn  the  subject  of 
htnq%  cuftom  was  much  comidered ;  and  some  doubt  wai  thrown  upon 

IS  the 
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2.  Mortuaries  are  a  sort  of  ecclesiastical  heriots,  being 
a  customary  gift  claimed  by  and  due  to  the  minister  in  very 
many  parishes  on  the  death  of  his  parishioners.  'Fhey  seem 
originally  to  have  been,  like  lay  heriotcr,  only  a  voluntary 
bequest  to  the  church ;  being  intended,  as  Lyndewode  in- 
forms us  from  a  constitution  of  archbishop  Langhani)  as  a 
kind  of  expiation  and  amends  to  the  clergy  for  the  personal 
tithes,  and  other  ecclesiastical  duties,  which  the  laity  in  thek 
lifetime  might  have  neglected  or  forgotten  to  pay.  For  this 
purpose,  q/ler  ^  t}ie  lord's  heriot  or  best  good  was  taken  out, 
the  second  best  chattel  was  reserved  to  the  church  as  a  mor- 
tuary :  **  si  decedens  plura  habuerit  animalia^  optimo  cut  de 
^^jurejueritdebitumresei'vato,  ecclesiae  mne  sine  doloj  Jraude^ 
^^  seu  cantradictione  qualibet^  pro  recompensatione  subtractionis 
*^  decimarum  personalium,  necnon  et  oblationumj  secundum 
*^  melius  animal  reservetur^past  obitum^  pro  salute  animaesuae'^.* 
And  therefore  in  the  laws  of  king  Canute''  thi§  mortuary  is 
called  soul-scot  (j-apljxeat)  or  s^mbolum  animae.  (S)      And, 

9  Co.  Litt.  185.  ^  c.  13.     WUk.lSO. 

^  JVoomc.  /.  1«  lir.  3. 

the  notion  that  heriots  were  originally  rather  matter  of  fiiTour  than  of 
rijght,  as  not  being  recondleable  with  the  state  of  things  at  their  first  origin, 
when  not  only  the  land^  but  also  the  penooal  property  of  the  tenant  (he 
being  a  villdn)  was  the'^property  of  the.lord.  It  was  observed  that  the  heir 
alone  rendered  the  herioi,  and  the  court  threw  it;  out  as  a  conjecture,  that 
the  custom  was  referable  to  a  state  of  society,  still  existing  in  some  other 
countries,  in  which  an  inferior  approaching  a  superior  to  ask  a  fiivour, 
always  ofiered  a  gift ;  and  that,  so  considered,  a  heriot  was  more  analogous 
to  a  relief,  a  spedes  of  tribute  paid  by  the  hdr  to  the  lord  in  order  to 
secure  his  protection,  and  to  induce  the  lord  to  confer  on  him  the  interest 
which  had  been  determined  by  the  decease  of  his  former  tenant. 

The  important  point  determined  in  the  case  was  this,  that  though  where 
a  tenement  subject  to  heriot  custom  was  divided,  a  heriot,  being  an  entire 
thing,  would  be  due  in  respect  of  each  portion;  yet  when  it  was  reunited, 
the  several  heriots  woi^ld  cease  (Chere  being  no  special  custom  to  preserve 
them  alive)  and  only  one  would  be  pi^ble.  This  determination  over-rules 
tkp  decinon  of  the  court  of  K.  B.  in  the  case  of  Attrtt  v.  Scutt^  6  BasL 

476. 

(3)  In  the  chapter  of  Canute's  laws,  just  referred  to  by  the  author,  the 
expression  is,  <equittimum  at  ui  pectinia  seputchraUs  temper  concedatur  ad 
apertum  sepvlchrum.  The  expression  is  almost  precisely  the  same  in  the 
l46^Cofu^tt<toiitfinofEthelred.  Wilk.  l\4.  In  the  OmsiUum  JEnhrnmeme^ 
the  payment  is  called  amiMB  eentui,  and  is  directed  as  before,  to  be  paid  mi 
aperium  sepnlchrum,    Wilk.  181. 

H  R    4 


425  THE  RIGHTS  Book  11* 

in  pursuance  of  the  same  principle,  by  the  laws  of  Venice, 
where  no  personal  tithes  have  been  paid  during  the  life  of  the 
party,  they  are  paid  at  his  death  out  of  his  merchandize, 
jewels,  and  other  moveables  '•  So  also,  by  a  similaiP  policy, 
ki  France,  every  man  that  died  without  bequ^thing  a  part  of 
his  estate  to  the  church,  which  was  called  dying  without  con^. 
fessiorij  was  formerly  deprived  of  Christian  burial:  or,  if  he 
died  intestate,  the  relations  of  the  deceased,  jointly  with  the 
bishop,  named  proper  arbitrator?  to  determine  what  he  ou^t 
to  have  given  to  the  church,  in  case  he  had  made  a  wilL 
But  the  parliament,  in  1409,  redressed  this  grievance  K 

It  was  antiently  usual  in  this  kingdom  to  bring  the  mor- 
tuary to  church  along  with  the  corpse  wh^i  it  came  to  be 
buried ;  and  thence  "  it  is  sometimes  called  a  corse^esent :  a 
term  which  bespeaks  it  to  have  been  once  a  voluntary  dona- 
[  426  ]  tion.  However  in  Bracton's  time,  so  early  as  Henry  III^  we 
find  it  rivetted  into  an  established  custom :  insomuch  that  the 
bequests  of  heriots  and  mortuaries  were  held  to  be  necessary 
ingredients  in  every  testament  of  chattels.  *^  Ingnimis  autwm 
^^  debet  quilibet^  qui  testamenium  faceritj  dominum  suum  de  me^ 
^  Uori  re  quam  habuerit  recqgnoscere ;  et  postea  ecdesiam  de 
<^  aliamHipri:^  the  lord  must  have  the  best  good  left  him  as  an' 
heriot,  >and  the  chujrdi  the  second  best  as  a  mortuary*  But 
yet  .this  custom  was  differmt  in  di0erent  places :  <*  quibusdam. 
^*  locis  habet  ecclesia  melius  averium  de  consuetudine ;  vd  se^ 
**  cunduMy  vet  tertium  melius  ;  in  quibusdam  nihil:  et  idea  con^ 
<'  jsideranda  est  consuetude  loci  w/'  This  custom  still  varies  in 
different  places,  not  only  as  to  the  mortuaiy  to  be  paid,  but  the 
person  to  whom  it  is  payable.  Jn  Wales  a  mortuary  or 
corse-p^-esent  was  due  upon  the  death  of  «very  clergyman  to 
the  bishop  of  the  diocese ;  till  abolished,  upon  a  recompence 
given  to  the  bishpp^  by  the  stat.  1?  Ann.  sU%  c.6*  And  in 
the  ailcbdeaconry  of  Chester,  a  custom  also  prevailed*  that 
the  bishop,  who  is  also  archdeacon,  should  have,  at  the  dei^ 
of  every  clergyman  dying  therein,  his  best  horse  or  mare, 
hridle,  saddle^  and  spurs,  his  b^  gown  or  cloak,  hat,  «pper 

•  Fanormiton.  ad  Decretal,  t.  3.  1.2a     "  Selden,  Hist,  of  tithes,  c.  10. 

€•  32.  w  BractOD,  1. 2.  c.  26.  Flet.  1.2.  cSli 

*  S^.  L.  b.28.  c  41. 
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garment  under  his  gown,  and  tippet,  and  also  hb  best  signet 
or  ring\  Bat  by  statute  28Geo.IL  c  6.  this  mortuary  is 
directed  to  cease,  and  the  act  has  settled  ujk>n  die  bishoj^  an 
equivalent  in  its  rooin.  The  king's  claim  to  many  goods,  on 
the  death  of  all  prelates  in  England,  seems  to  be  of  the  ^aine 
nature:  though  sir  Edward  Coke^  apprehends,  that  this  is  a 
duty  due  upon  death  and  not  a  mortuary :  a  distinction  which 
seems  to  be  without  a  difference*  For  not  only  the  king's 
ecdesiastical  character,  as  supreme  ordinary,  but  also  the 
species  of  the  goods  claimed,  which  bear  so  near  a  resemblance 
to  those  in  the  archdeaconry  of  Chester,  which  was  ah  ac- 
knowledged mortuary,  puts  the  matter  out  of  dispute.  The 
king,  according  to  the  record  vouched  by  sir  Edward  Coke, 
is  entitled  to  six  things :  the  bishop's  best  horse  or  palfrey, 
with  his  furniture;  his  doak,  or  gown,  and  tippet;  his  cup  {|  427  ] 
and  cover;  his  bason  and  ewer;  his  gold  ring;  and,  lastly, 
his  muta  canum^  his  mew  or  kennel  of  hounds;  as  was  men- 
tioned in  die  preceding  chapter.  * 

•  This  varie^  of  customs,  with  rqpard  to  mortuaries,  giving 
firequently  a  handle  to  exactions  on  the  one  side,  and  frauds 
or  expensive  litigations  on  the  other ;  it  was  thought  proper 
by  statute  21  Hen.  VIII.  c.6.  to  reduce  tiiem  to  some  kind 
of  certun^.  For  this  purpose  it  is  enacted,  that  all  mortu-^ 
aries  or  corse-presents  to  parsons  of  any  parish,  shall  be  taken 
in  the  following  manner ;  unless  where  by  custom  less  or 
none  at  all  is  due :  viz.  for  every  perscm  who  does  not  leav^ 
goods  to  the  value  of  ten  marks,  nothing :  for  every  person 
who  leaves  goods  to  the  value  of  ten  marks  and  under  thirty 
pounds,  5«.  4d. ;  if  above  thirty  pounds  and  under  forty 
pounds,  6s.  Sd.;  if  above  forty  pounds,  of  what  value  soevelr 
they  may  be,  10«.  and  no  more.  And  no  mortuary  shall 
throughout  the  kingdom  be  paiil  for  the  death  of  any  feme- 
covert;  nor  for  any  child ;  nor  for  any  one  of  full  age^  that 
is  not  a  housekeeper ;  nor  for  any  wayfiuring  man ;  but  such 
wayfaring  man's  mortuary  shall  be  paid  in  the  parish  to  which 
he  belongs.  And  upon  this  statute  stands  the  law  of  mortu- 
aries to  this  day. 

«  Cro.  Car.  237.  *  pag.413 

y  2  last.  491. 
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'  Sk  HEIR-LOOM8  are  such  goods  and  personal  chatfcds,  as 
contnury  to  the  nature  of  diattels,  shall  go  by  special  custom 
to  the  heir  along  with  the  inheritance,  and  not  to  the  execu- 
tor of  the  last  proprietor.  The  termination  loom  is  of  Saxon 
original;  in  which  language  it  signifies  a  limb  or  member • ; 
so  that  an  heir-loom  is  nothing  else  but  a  limb  or  memb^  of 
the  inheritance.  They  are  generally  such  things  as  cannot 
be  taken  away  without  damaging  or  dismembering  the  five- 
hold:  otherwise  the  general  rule  is,  that-  no  obifttel  interest 
whatsoever  shall  go  to  the  heir,  notwithstanding  it  be  ex- 
pressly limited  to  a  man  and  his  heirs,  but  shaD  vest  in  the 
executor  >>•  But  deer  in  a  real  authorised  park,  fishes  in  a 
[  i28  3  pond,  doves  in  a  dove-house,  &c.  though  in  diemselves  per- 
sonal chattels,  yet  are  so  annexed  to  andsonecessary  to  the 

.  well-being  of  the  inheritance,  that  they  shall  aocompariy  the 
land  wherever  it  vests,  by  either  descent  or  purchase  ^  For 
this  reason  also  I  apprehend  it  is,  that  the  antient  jewds  of 
the  crown  are  held  to  be  heir-looms  "* ;  for  they  are  neciessary 
to  maintain  the  state,  and  support  the  digmty,  of  the  sove- 
reign for  the  time  being.  Charters  likewise^  and  deeds, 
courtrXoUs,  and  other  evidences  of  the  land^  together  with  the 
chests  in  which  they  are  contained,  shall  paiss  together  with 

^  the  land  to  the  heir,  in  the  nature  of  heir-looms^  and  shall 
not  go  to  the  executor.  *  (4)  By  special  custom  also^  in  .some 
places,  carriages,  utensils,  and  other  hous^old  implements, 
may  be  heir-looms ';  but  sudi  custom  must  be  strictly 
proved.  On  the  other  hand,  by  almost  generaT  custom, 
whatever  is  strongly  fixed  to  the  fi^eehold  or  inheritance,  and 
cannot  be  severed  firom  thence  without  violence  or  damage, 
*^^luod  ab  aedibus  nonJadU  reveUiiur^ ;"  is  become  a  member 
of  the  inheritance,  and  shall  thereupon  pass  to  the  heir ;  as 

■  Spelm.  Ghs$,  277.  *  Bro.  Alrr.  tii.  ckaUelles,  18. 

^  Co.  Litt.  388.  r  Co.  Litt.  18. 185.. 

*  Ihid.  8.  >  Spelm.  Ghss.  277. 
^lUd,  18. 


(4)  It  is  perhapg  hardly  worth  observing^  that  Brook  makes  a  distinction 
between  a  chest  sealed  (and  I  suppose  locked)  or  not ;  if  it  be  not  sealed  iip« 
the  executor  is  to  have  it.  The  same  distinction  is  taken  in  argument  in 
Plowd.  p.  323. 
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chimney-pieces,  pumps,  ol4  fixed  or  dcHinant  tables,  benches, 
and  the  like\  A  very  similar  notion  to  which  prevails  'in 
the  duchy  of  Brabant ;  where  they  rank  certain  things  move* 
able  among  those  of  the  immoveable  kind,  calling  them  by  a 
very  particular  appellation,  praedia  volantia^  or  volatile  estates; 
such  as  beds,  tables,  and  other  heavy  implements  of  furniture^ 
which  (as  an  author  of  their  own  oberves)  *^  dignitatem  istam 
'*  nacta  suntyUt  viUis^  sylvis,  etaedibus^  aUisque  praediil^  cum^ 
^^  parentuT:  quod  sdidiora  mcbilia  ipsis  aedibus  ex  destinatione 
^^  patrisfamilias  cohaerere  videantur,  et  pro  parte  ipsanan  aedium 
"  aestimentur  *." 

Other  personal  chattels  there  are,  which  also  descend  to 
the  heir  in  the  nature  of  heir-looms,  as  a  monument  or  tomb- 
stone in  a  church,  or^  the  coat-armour  of  his  ancestor  there 
hung  up,  with  the  pennons  and  other  ensigns  of  honour^  [  489  3 
suited  to  his  degree.  In  this  case,  albeit  the  freehold  of  the 
church  is  in  the  parson,  and  these  are  annexed  to  that  free- 
hold, yet  cannot  the  parson  or  any  other  take  them  away  or 
deface  them,  but  is  liable  to  an  action  from  the  heir  ^  Pews 
in  a  church  are  somewhat  of  the  same  nature,  which  may 
descend  by  custom  immemorial  (without  any  ecclesiastical 
concurrence)  from  the  ancestor  to  the  heir  ^  But  though  the 
heir  has  a  property  in  the  monuments  and  escutcheons  of  his 
ancestors,  yet  he  has  none  in  their  bodies  or  ashes ;  nor  can 
he  bring  any  civil  action  against  such  as  indecently  at  least, 
if  not  impiously,  violate  and  disturb  their  remains,  when  dead 
and  buried*  The  parson,  indeed,  who  has  the  freehold  of  the 
soil,  may  bring  an  action  of  trespass  against  such  as  dig  and 
disturb  it;  and  if  any  one  in  taking  up  a  dead  body  steals  the 
shroud  or  other  apparel,  it  will  be  felony  " ;  for  the  properQr 
thereof  remains  in  the  executor,  or  whoever  was  at  the  charge 
of  the  funeral. 

But  to  return  to  heir-looms ;  these,  though  they  be  mere 
chattels,  yet  cannot  be  devised  away  from  the  heir  by  will ; 


^  19  Mod.  52a  '  3  Inst  SOS.     IS  Rep.  105. 

*  Stockiiwn*8  ^ jKiv  dffoo/tfliontf,  c.  S.  "3  11181.110.  13  Rep.  IIS.    1  Hal. 

§16.  P.  C5I5. 
^12  £ep.  105.     Co.  Liu.  18. 
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but  such  a  devise  is  void  %  even  by  a  tenant  in  fee-simple.  (5) 
For  though  the  owner  might  during  his  life  have  sold  or  dis- 
posed of  theni)  as  he  might  of  the  timber  of  the  estate^  since 
as  the  inheritance  was  his  own^  he  might  mangle  or  dismem- 
ber it  as  he  pleased;  yet  they  being  at  his  death  instantly 
vested  in  the  heir,,  the  devise  (which  is '  subsequent  and  not 
to  take  efiect  till  after  his  death)  shall  be  postponed  to  the 
custom*  whereby  they  have  already  descended* 

■  I  Co.  Litt.  185. 

(5)  Th»t  b,  if  the  inheritance,  to  which  they  are  attached,  be  allowed  to 
descend  to  him  ;  but  if  that  be  devised  away,  the  heir-looms»  I  conceive, 
would  go  with  it  to  the  devisee. 
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CHAPTER   THE  TWENTY-NINTH. 


OP  TITLE  BY  SUCCESSION,  MAR- 
RIAGE, AND  JUDGMENT. 


T'N  Ae  present  chapter  we  shall  take  into  consideratioif 
three  other  species  of  title  to  goods  and  chattels. 

V,  The  fifth  method  therefore  of  gaining  a  property  in 
chattels,  either  personal  or  real,  is  by  succession :  which  is, 
in  strictness  of  law,  only  applicable  to  corporations  aggregate 
of  many,  as  dean  and  chapter,  mayor  and  commonalty,  mas-^ 
ter  and  fellows,  and  the  like  ;  in  which  one  set  of  men  may^ 
by  succeeding  another  set,  acquire  a  proper^  in  all  the  goodSf. 
moveables,  and  other  chattels  of  the  corporation*  The  true- 
reason  whereof  is,  because  in  judgment  of  law  a  corporation 
never  dies:  and  therefore  the  predecessors,  who  lived  a* 
century  ago,  and  their  successors  now  in  beings  are  one  and 
the  same  body  corporate  ••  Which  identity  is  a  property  so 
inherent  in  the  nature  of  a  body  politic,  that,  even  when  it  is- 
meant  to  give  any  thing  to  be  taken  in  succession  by  such  a 
body,  that  succession  need  not  be  expressed:  but  the  law 
will  of  itself  imply  it.  So  that  a  gift  to  such  a  corporation^ 
either  of  lands  or  of  chattels,  without  naming  their  successors^ 
vests  an  absolute  property  in  them  so  long  as  the  corporation 
subsists  ^.  And  thus  a  lease  for  years,  an  obligation,  a  jewel, 
a  flock  of  sheep,  or  other  chattel  interest,  will  vest  in  the  [  4S1  1 
successors,  by  succession,  as  well  as  in  the  identical  members 
to  whom  it  was  originaUy  given. 

>•  4  Rep.  65.  *>  Brew  Jbr.  t.  etiatet,  90.     Cro.  Elis.  464. 
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But,  with  regard  to  sole  corporations,  a  considerable  dis- 
tinction must.be  made.  For  if  such  sole  corporation  be  the 
repi*esentative  of  a  number  of  persons  ;  as  the  master  of  an 
hospital,  who  is  a  corporation  for  the  benefit  of  the  poor  bre- 
thren :  an  abbot,  or  prior,  by  the  old  law  before  the  refbrm* 
ation,  who  represented  the  whole  convent ;  or  the  dean  of 
some  antient  cathedral,  who  stands  in  the  place  of  and  re- 
presents, in  his  corporate  capacity,  the  chapter;  such  sole 
corporations  as  these  have,  in  this  respect,  the  same  powers 
as  corporations  aggregate  have,  to  taEe  personal  property  at 
chattels  in  succession.  And  therefore  a  bond  to  such  a  mas- 
ter, abbot,  or  dean,  and  his  successors,  is  good  in  law ;  and 
the  successor  shall  have  the  advantage  of  it,  for  the  benefit  of 
the  aggregate  society,  of  which  he  is  in  law  the  representa- 
tive ^.  Whereas  in  the  case  of  sole  corporations,  which  re- 
present no  others  but  themselves,  as  bishops,  parsons,  axid 
the  like,  no  chattel  interest  can  regularly  go  in  succession : 
and  therefore  if  a  lease  for  years  be  made  to  the  bishop  of 
Oxford  and  his  successors,  in  such  case  his  executors  dr  ad-  • 
ministrators,  and  not  his  successors,  shall  have  i^  *  For  the 
word  sficcessarSj  when  applied  to  a  person  in  his  political  ca- 
pacity, is  equivalent  to  the  word  heirs  in  his  natural ;  and  as 
such  a  lease  for  years,  if  made  to  John  and  his  heirs,  would 
not  vest  in  his  heirs  but  his  executors;  so  if  it  be  made  to 
John  bishop  of  Oxford  and  hiis  successors,  who  are  the  heirs 
of  his  body  politic,  it  shall  still  vest  in  his  executors  and 
not  in  such  of  his  successors.  The  reason  of  this  is  obvious : 
for  besides  that  the  law  looks  upon  goods  4ind  chattels  as  of 
too  low  and  perishable  a  nature  to  be  limited  either  to  heirs, 
or  such  successors  as  are  equivalent  to  heirs ;  it  would  also 
follow,  that  if  any  such  chattel  interest  (granted  to  a  sole  cor- 
poration and  his  successors)  were  allowed  to  descend  to  such 
successor,  the  property  thereof  must  be  in  abeyance  fi'om  the 
C  ^32  ]  death  of  the  present  owner  until  the  successor  be  appointed : 
and  this  is  contrary  to  the  nature  of  a  chattel  interest,  which 
can  never  be  in  abeyance  or  without  an  owner  ^ ;  but  a  man's 
right  therein,  when  once  suspended,  is  gone  for  ever.  This 
is  not  the  case  in  corporations  aggr€^;ate^  where  the  right  is 
never  in  suspense ;  nor  in  the  other  sole  corporations  before 

«  Dyer,  48.     Cro.  Elii.  A64,        *  Co.  Litt.  4€.         «  BrownL  ISt. 


Ch.  29.  OF  THINGS  4S« 

mentioned,  who  are  rather  to  be  considered  as  heads  of  an 
aggregate  body,  than  fubstsdng  merely  in  their  own  right: 
the  chattel  interest,  therefore,  iii  such  a  case,  is  reaUy  and 
substantially  vested  in  the  hospital,  convent,  chapter,  oir 
other  aggregate  body;  though  the  head  is  the  visible  person 
in  whose  name  every  act  is  carried  on,  and  in  whom  every 
interest  is  therefore  said  (in  point  of  form)  to  vest.  Bat  the 
general  rule,  with  regard  to  oorporadons  merely  sole,  is  thi% 
that  no  chattel  can  go  to  or  be  acquired  by  them  in  right  of 
succession  ^ 

Yet  to  this  rule  there  are  two  exceptions.  One  in  the 
case  of  the  king,  in  whom  a  chattel  may  vest  by  a  grant  of  it 
formerly  made  to  a  preceding  king  and  his  successors  ^.  Tlie 
other  exception  is,  where^  by  a  particular  custom,  some 
'  particular  corporations  aole  have  acquired  a  power  of  taking 
particular  diattel  interests  in  succession.  And  this  custom, 
being  against  the  general  tenor  of  the  common  law,  must  be 
strictly  interpreted,  and  not  extended  to  any  other  chattel 
interests  than  such^  iounemorial  usage  will  stricdy.  warrant. 
Thus  the  chamberlain  of  London,  who  is  a  corporation  sole^ 
may  by  the  custom  of  London  take  bands  and  recognizances  to 
himself  and  his  successors,  for  the  benefit  of  the  orphan^s 
fond  ^ :  but  it  will  not  fellow  from  thence,  that  he  has  aeapfk^ 
city  to  take  a  lease  Jbr  years  to  himself  and  his  successors  for 
the  same  purpose;  for  the  custom  extends  not  to  that:  nor 
that  he  ms\y  take  a  bond  to  himsdf  and  his  successors,  for  any 
other  purpose  than  the  benefit  of  the  orphan's  fond ;  for  thfit 
also  is  not  warranted  by  the  custom.  Wherefore,  upon  the 
whole,  we  may  close  this  head  with  laying  down  this  general 
rule,  that  such  right  of  succession  to  chattels  is  universally 
inherent  by  the.  common  law  in  all  aggr^ate  Corporations,  in  [  4>SS  3 
the  king,  and  in  such  single  corporations  as  represent,  a  num«  - 
ber  of  persons;  and  may,,  by  q)ebialjaistom)  belong  to  certain 
other  sole  corporations  for  some  particular  piuposes ;  although 
generally,  in  sole  corporations,  no  such  right  can  exist*  (1) 

^  Co.  Litt.  46.  •»  4  Rep.  65.     Cro.  EKit.  464,  68t, 

c  Hid.  90. 


(1)  Thus  thei  onttunents  pf  the  chipel  of  a  preoeding  biihb|»  belong  t« 

hif 
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VI.  A  SIXTH  method  of  aoqairing  property  in  goods  and 
chattels  is  by  marriages  whereby  those  chattels^  whidi  be- 
longed formerly  to  the  wifis,  are  by  act  of  law  vested  in  the 
husband,  with  the  same  degree  of  property  and  with  the  same 
powers,  as  the  wife,  when  sole,  had  oyer  them. 

This  depends  entirely  on  the  notion  of  an  unity  of  person 
between  the  husband  and  wife:  it  being  held  that  they  are  one 
person  in  law ',  so  that  the  very  being  and  existence  of  the 
woman  is  suspended  during  the  coverture,  or  entirely  merged 
or  incorporated  in  that  of  the  husband.  And  hence  it  follows, 
that  whatever  personal  property  belonged  to  the  wife,  before 
marriage,  is  by  marriage  absolutely  vested  in  the  husband. 
In  a  r^  estate,  he  only  gains  a  title  to  the  rents  and  profits 
during  coverture :  for  that,  depending  upon  feodal  principles^ 
reniains  entire  to  the  wife  after  the  death  of  her  husband,  or 
to  her  heirs,  if  she  dies  before  him;  unless  by  the  birth  of  a 
child,  he  becomes  tenant  for  life  by  the  curtesy.  But,  in 
chattel  interests,  the  sole  and  absolute  property  vests  in  the 
husband,  to  be  disposed  of  at  his  pleasure,  if  he  chooses  to 
take  possession  of  them ;  for,  unless  he  reduces  them  to  pos- 
sessioiv  by  exercising  some  act  of  ownership  upon  them,  no 
property  vests  in  him,  but  they  shall  remain  to  the  wife,  or  ta 
her  representatives,  after  the  coverture  is  determkied. 

There  is  therefore  a  very  considerable  difference  in  die 
acquisition  of  this  species  of  property  by  the  husband,  accord- 
ing to  the  subject-matter ;  xnz.  whether  it  be  a  chattel  real  or 
[  4>84  ]  a  chattel  personal;  and,  of  chattels  personal,  whether  it  be  in 
possession^  or  in  action  only.  A  duiUd  real  vests  in  the  hus- 
band, not  absolutely,  hvXnib  modo.  As,  in  case  of  a  lease  for 
years,  the  husband  shall  receive  all  the  rents  and  profits  of  it, 
and  may,  if  be  {Jeases,  sell,  surrender,  or  dispose  of  it  during 
coverture  ^x  if  he  be  outlawed  or  attainted,  it  shall  be  forfeited 
to  the  king^ :  it  is  liable  to  execution  for  his  debts  " :  and,  if 

'  See  bookl.  c.  15.  '  Plowd.  SS3. 

*  Co.  Litt.  46.  *  Co.  LItt.  S5I. 


his  successor^  and  the  bishop  may  cake  such  chattels  in  succession.   18  Rep. 
106.  Cbrvfn's  case,  citing  91  E.  5. 48. 
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he  survives  his  wife,  it  is  to  all  intents  and  purpo6es4us  own  \ 
Yet,  if  he  has  made  no  disposition  thereof  in  his  lifetime^  and 
dies  before  his  wife,  he  cannot  dispose  of  it  by  will^:  ftur,  the 
husband  having  made  no  alteration  in  the  property  during  his 
life,  it  never  was  transferred  from  the  wife ;  but  after  hb  death 
she  shall  remain  in  her  andent  possession,  and  it  shall  not  go 
to  his  executors.  So  it  is  also  of  chattels  personal  (or  chases) 
in  action :  ar  debts  upon  bond,  contracts,  and  the  like :  these 
the  husband  may  have  if  he  pleases ;  that  is,  if  he  reduces 
them  into  possession  by  receiving  or  recovering  them  at  law. 
And,  upon  such  receipt  or  recovery  they  are  absolutely  and 
entirely  his  own ;  and  shall  go  to  his  executors  or  admini- 
strators, or  as  he  shall  bequeath  them  by  will,  and  shall  not 
revest  in  the  wife.  But  if  he  dies  before  he  has  recovered  or 
reduced  them  into  possession,  so  that  at  his  death  they  still 
continue  chases  in  action^  they  shall  survive  to  the  wife ;  for 
the  husband  never  exerted  the  power  he  had  of  obtaining  an 
exclusive  property  in  them  ^.  And  so,  if  an  estray  comes  into 
the  wife's  franchise,  and  the  husband  seizes  it,  it  is  absolutely 
his  proper^,  but  if  he  dies  without  seizing  it, -his  executors  are 
not  now  at  liberty  to  seize  it,  but  the  wife  or  her  heirs  ^ ;  for 
the  husband,  never  exerted  the  right  he  had,  which  right  de- 
termined with  the  coverture.  Thus,  in  both  these  species  of  ■ 
property  the  law  is  the  same,  in  case  the  wife  survives  the 
husband ;  but,  in  case  the  husband  survives  the  wife,  the  law 
is  very  different  with  respect  to  chatteh  real  and  chases  in  ac" 
tion :  for  he  shall  have  die  chattel  real  by  survivorship,  but  r  455  n 
not  the  chase  in  action^;  except  in  the  case  of  arrears  for  rent, 
due  to  the  wife  before  her  coverture,  which  in  case  of  her 
death  are*  given  to  the  husband  by  statute  32  Hen.  VIII. 
C.S7.  (2)    And  the  reason  for  the  general  law  is  this:  that 

"  Co.  Utt.  300.  0  Ibid. 

•  Poph.  5.     Co.  Litt.  351.  '  3  Mod.  186. 

9  Co.  litt.  351. 


(8)  The  words  of  the  statute  do  not  seem  to  import  diis,  but  they  were 
so  construe^  in  Ognett  case.    4  Rep.  51 . 

The  ^ftinction  between  the  wife's  chattels  real,  and  her  dioses  in  actioD* 
where  the  husband  survives,  is  become  unimfkMtant,  since  the  99  C.  9.  c.5. 
baa  given  the  husband  admfaustration  of  all  her  personal  property  of  every 
description  for  his  own  benefit    And  even  supposing  him  to  cBe  after  her, 

VOL.  H.  II  and 
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the  husband  is  in  absolute  possession  of  the  cha^l'real'dxumMg 
the  cover^re,  by  a  kind  of  joint  tenancy  with  his  wife ;  where-. 
fore  the  l^w  will  not  wrest  it  out  of  his  hands,  and  give  it  toi 
her  rapresentatives ;  though,  in  case  he  had  died  first,  it  would 
liave  survived  to  tlie  wife^  unless  he  had  thought  prcf)er  in  his; 
life-Umje  to  alter  the  possession.  But  a  chose  in  action  shall  not 
sui*vive  to  hin),  because  he  never  was  in  possession  pf  it  at  all 
durh«g  the  coverture;  and  the  only  metliod  he%ad  to  gain 
possession  of  it,  was  by  suing  in  his  wife's  ri^t ;  but  as,  after 
her  death  he  cannot  (as  husband)  bring  an  action  in  her  ri^t» 
because  they  are  no  longer  one  and  the  same  persoil  in  law, 
therefore  he  can  never  (as  such)  recover  the  possession.  But 
he  still  will  be  entitled  to  be  her  administrator;  and  may,  in 
that  capacity,  recover  such  things  in  action  as  became  due  to 
her  before  or  during  the  coverture. 

Thus,  and  upon  these  reasons,  stands  the  law  betwe^a 
husbapd  and  wife,  with  regard  to  chattels  real  and  ckoses  i» 
action:  but,  as  t^  chattels  personal  (or  choses)  in  possesmm^ 
which  the  wife  bath  in  her  own  right,  as  ready  iponey,  jewels^ 
household  good^,  and  the  like,  the  husband  hath  therein  an 
immediate  and  absolute  property,  devolved  to  him  by  the 
marriage,  not  only,  potentially  but  in  &ct,  which  never  cast 
again  revest,  in  the  wife  or  her  representatives  '•  (3) 

And,  as' the  husband  may  thus  generally  acquire  a  property 
in  all  the  personal  substance  of  the  wife,  so  in  one  particular 

•  Co.  Litt.35I. 


and  before  he  has  reduced  her  choset  in  action  into  poBieaaon^^  personal 
representative  will  be  entitled  to  them,  and  not  her  next  of  kin.  Elkott  v. 
CoUffer,  1  WiU.  168. 

(3)  As  the  law,  which  thus  gives  a  hnsband,  either  dnrectly  or  indirectly, 
a  power  to  vest  in  himself  all  his  wife's  personal  property  during  oorerture, 
nught  often  bear  hard  upon  the  wile  in  cases  where  no  settlement  had  been 
made  on  her;  equity  will  always  interpose,  tvhere  it  has  jurisdiction,  to  pro- 
tect the  wife ;  that  is,,  wherever  the  pn^>erty  is  so  drcuoistaoced  th^  the 
husband  is  obliged  to  have  recourse  to  a  court  of  equity  lor  the  redneing  it 
injto  possession,  that  court  will  only  interfere  oa  conditi<m  of  bis  jsakil^.a 
competent  settlement  on  his  wUe,  unlev  indeed  the  free  consent  iof  thff 
wife  is  satbfectorily  ascertained  to  t)ie.  court.  See  the  cases  ^Igctfii  ui 
Mr.  Butlec's  Notes  to  Co.  Litt.  35l.a .  n.  504. 


Gk  fd^  Ot  THINGS^  4f35 

instanee  the  #Ife  may  acquire  a  ptopeti^  in  some^  her  hus*- 
band'a  goods ;  which  shaH  renmitt  t6  her  afttfr  hb  deadi  and 
not  go  to  his  executors.  These  are  called  her  jparapAemtdia ; 
which  is  8  term  borrowed  from  the  civil  law  *,  and  hi  deriyed  [  4S6  ] 
froiti  the  Ghfieek  language,  signifying  something  over  and  above 
her  dower.  Oiir  law  uses  it  to  signify  the  apparel  and  arma- 
ments of  the  wife,  suitable  to  her  rank  and  d^ree ;  and  there^ 
fore  even  tne  jewels  of  a  peeress  usually  worn  by  her,  have 
been  held  to  be  pctraphemdKa  \  These  she  becomes  ehtitled 
to  at  die  death  of  her  husband,  oter  and  above  her  jomtnre 
or  dower,  and  preferably  to  afl  oAer  representatives ''.  Nei- 
ther can  the  husband  devise  by  his  will  such  ornaments  ai&d 
jeweTs  of  his  wife;  though  during  his  life^  perhaps  he  hath  Ate 
power  (if  unkincfly  inclined  to-  exert  it)  to  sell  them  or  give 
them  away  \  But  if  she  continues  in  the  use  of  theiki  tilt  his. 
death,  she  shal!  afterwards  retain  them  against  his  executors 
and  admmistrators,  and  all  other  persons,  except  eredit^rs^ 
where  there  is  a  deficiency  of  assets  ^.  And  her  necessary  ap^ 
pat^l  is'  protected  even  against  the  claim  of  creditors  '. 

VH.-  A  jin>6M%>fT^  in  consequence  of  some  suit  or  action 
rh  a  court  of  justice,  is  frequently  the  means  of  vest»ig  the 
right  and  property  of  chattel  interests  in  the  prevailiug  party. 
And  here  we  must  be  carefiil  to  disdkiguidh  between  property, 
the  right  of  which  is  before  vested  in  the  party,  and  of  which 
orAj  possession  is  recovered  by  suit  or  action ;  and  property,  to 
virhich  a  man  before  had  no  determinate  tide  or  certain  claim', 
but  he  gains  as  well  the  right  as  the  possession  by  the  process 
and  judjgment  of  die  law.  Of  the  former  sort  are  all  debts  and 
chases  in  action ;  as  if  a  man  gives  bond  for  dO/.,  or  agrees  io 
buy  a  horse  ata  stated  sum,  or  takes  upgoods  of  a  tradesman 
upon  an  implied  contract  to  pay  as  much  as  they  are  reason- 
ably worth :  in  all  these  cases  the  right  accrues  to  the  creditor, 
and  is  completely  vested  ih  him,  atdietime  of  the  bond  beluj^ 
sealed,  or  the  contract  or  agreement  made ;  and'  the  law  only 
gives  him  a  remedy  to  recover  die  possession  of  that  rights  [  4S7  ] 

which  already  in  justice  belongs  to  him.     But  there  is  alsd'  a' 

» 

*  Ff.  S3.  3.  9.  $  3.  '  Nojr'sMax.  c.  49.     GnhoM  T.Ld. 

"  Moor.  919.  LoadiMMkrty,  S4Mo¥.  174^     Giuic. 

""  Croj  Gir:  34B.  1  R^l.  Alir.911.         ^  1-  P.  Wiat.  790. 
S  Leon.  166.  '  Noy*s  Max.  c.  49. 
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species  of  property  to  which  a  man  has  not  any  daim  or  title 
whatsoever,  till  after  suit  commenced  and  judgment  obtained 
in  a  court  of  law :  where  the  right  and  the  remedy  do  not 
follow  each  other,  as  in  common  cases,  but  accrue  at  <me  and 
the  same  time :  and  where,  before  judgment  had,  no  man  can 
say  that  he  has  any  absolute  property,  either  in  possession  or 
in  action.     Of  this  nature  are, 

1 .  Such  penalties  as  are  given  by  particular  statutes,  to  be 
recovered  in  an  action  pcpular ;  or,  in  other  words,  to  be  re- 
covered by  him  or  them  that  will  sue  for  the  same.  Such  as 
the  penalty  of  500/.,  which  those  persons  are  by  several  acts 
of  parliament  made  liable  to  forfeit,  that  being  in  particular 
o£Eices  or  situations  in  life,  neglect  to  take  the  oaths  to  the 
government :  which  penalty  is  given  to  him  or  them  that  will 
sue  for  the  same.  Now  here  it  is  dear  that  no  particular 
person,  A  or  B,  has  any  right,  claim,  or  demand,  in  or  upon 
this  penal  sum,  till  after  action  brought*;  for  he  that  brings 
his  action,  and  can  bondjide  obtain  judgment  first,  will  un- 
doubtedly secure  a  tide  to  it,  in  exclusion  of  every  body  else. 
He  obtains  an  inchoate  imperfect  degree  of  property,  by  com- 
mencing his  suit:  but  it  is  not  consummated  till  judgment; 
for,  if  any  collusion  appears,  he  loses  the  priority  he  had 
gained  ^  But,  otherwise,  the  right  so  attaches  in  the  first 
informer,  that  the  king  (who  before  action  brought  may  grant 
a  pardon  which  shall  be  a  bar  to  all  the  world)  cannot  after 
suit  commenced  remit  any  thing  but  his  own  part  of  the  pe;- 
nalty  *.  For  by  commencing  the  suit  the  informer  has  made 
the  popular  action  his  own  private  action,  and  it  is  not  in  the 
power  of  the  crown,  or  of  any  thing  but  parUament,  to  rdease 
the  informer's  interest.  This  therefore  is  one  instance,  where 
C  4S8  ]  a  suit  and  judgment  at  law  are  not  only  the  means  of  recover- 
ing, but  also  of  acquiring,  property.  And  what  is  said  of  this 
one  penalty  is  equally  true  of  all  others,  that  are  given  thus  at . 
large  to  a  common  informer,  or  to  any  person  that  will  sue 
for  the  same.  They  are  placed,  as  it  were,  in  a  state  of  nature, 
accessible  by  all  the  king's  subjects,  but  the  acquu^  right  of 
none  of  them ;  open  therefore  to  the  first  occupant,  who  de- 

•  S  Ley.  141.     Sen.  1169.   tComba        *  Stat.  4  Hen.  VII.  c.  90. 
▼.  Pitt,  B.R.  Tr.  S  Geo.  III.    s  Burr.        «  Cro.  £lig.lS8.     11  R«p.  65. 
1423. 
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clares  his  intention  to  possess  tliem  by  bringing  his  action ; 
and  who  carries  that  intention  into  execution,  by  obtauiing 
judgment  to  recover  them. 

2.  Another  species  of  property,  that  is  acquired  and  lost 
by  suit  and  judgment  at  law,  is  that  o(  damages  given  to  a  man 
by  a  jury,  as  a  compensation  and  satisfiu^tion  for  some  injury 
sustained ;  as  for  a  battefy,  for  imprisonment,  for  slander,  or 
for  trespass.  Here  the  plaintiff  has  no  certain  demand  till 
after  verdict;  but  when  die  juiy  has  assessed  his  damages, 
and  judgment  is  given  thereupon,  whether  they  amount  to 
twenty  pounds  or  twenty  shillings,  he  instantly  acquires,  and 
the  defendant  loses  at  the  same  time,  a  right  to  that  specific 
sum.  It  is  true,  that  this  is  not  an  acquisition  so  perfecdy 
original  as  in  the  former  instance :  for  here  the  injured  party 
has  unquestionably  a  vague  and  indeterminate  right  to  some 
damages  or  other  the  instant  he  receives  the  injury ;  and  the 

^verdict  of  the  jurors,  and  judgment  of  the  court  thereupon, 
do  not  in  thb  case  so  properly  vest  a  netxi  title  in  him,  as  fix 
and  ascertain  the  old  one ;  they  do  not  give^  but  define^  the  right. 
But,  however,  though  strictly  speaking,  the  primary  right  to 
a  satisfaction  for  injuries  is  given  by  the  law  of  nature,  and  the 
suit  is  only  the  means  of  ascertaining  and  recovering  that 
satisfaction ;  yet,  as  the  legal  proceedings  are  the  only  visible 
means  of  this  acquisition  of  property,  we  may  fairly  enough  rank 
such  damages,  or  satisfiurtion  assessed,  under  the  head  of  pro- 
perty acquired  by  suit  and  judgment  at  law. 

3.  Hither  also  may  be  referred,  upon  the  same  prihcipfe,  ^  439  j 
all  title  to  costs  and  expences  of  suit ;  which  are  often  arbi- 
trary, and  rest  entirely  on  the  determination  of  the  court,  upon 
weighing  all  circumstances,  both  as  to  die  quantum^  and  also 

(in  the  courts  of  equity  especially,  and  upon  motions  in  the 
courts  of  law)  whether  there  shall  be  any  costs  at  aU.     These 
costs,  therefore,  when  given  by  the  court  to  either  party,  may 
be  looked  upon  as  an  acqubition  made  by  the  judgment  of  ' 
law. 
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OF  TITLE  BT   GIFT,  GRANT*  and 

CONTRACT. 


TXTE  are  now  to  proceed,  according  to  the  order  marked 
out,  to  the  discussion  of  two  of  the  remaining  methods 
of  acquiring  &  title  to  property  in  things  personal,  which  are 
much  connected  together,  and  answer  in  som^  measure  to  the 
conveyances  of  real  estates ;  being  those  by  gift  or  grant,  and 
by  contract :  whereof  the  former  vests  a  proper^  in  passessitm^ 
the  latter  a  property  in  action. 

VIII.  Gifts  then,  or  grants,  which  are  the  eighth  method  of 
transferring  personal  property,  are  thus  to  be  distinguished 
from  each  other,  that  gifts  are  always  gratuitous,  grants  are 
upon  some  consideration  or  equivalent;  and  they  may  be 
divided,  with  regard  to  their  subject-matter,  into  gifts  or  grants 
of  chattels  real,  and  gifts  or  grants  of  chattels  personaL  Under 
the  head  of  gifts  or  grants  of  chattels  real,  may  be  included 
idl  leases  for  years  of  land,  assignments,  and  surrenders  of 
those  leases ;  and  all  the  other  methods  of  conveying  an  estate 
less  than  freehold,  which  \jrere  considered  in  the  twentieth 
chapter  of  the  present  book,  and  therefore  need  not  be  here 
agi^  repeated :  .though  these  very  seldom  carry  the  outward 
appearance  of  i^  gfA,  however  freely  bestowed  %  being  usually 
ei(pressec(  to  bet  miide  in  consideration  of  bloo4>  or  natural 
affection,  or  of  five  or  ten  shillings  nominally  paid  to  ,the 
grantor ;  and  in  case  of  leases,  always,  reserving  a  rent,  though 
it  be  but  a  pepper'Com :  any  of  which  considerations  will,  in 
the  eye  of  the  law,  convert  the  gift  if  executed,  into  a  grant; 
if  not  executed,  into  a  contract 
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Grants  or  gifts,  of  chattels  personal,  are  the  act  of  trans- 
ferring the  right  and  the  possession  of  them ;  wheretrjr  one  man 
renouhote,  and  anc^er  man  immediately  acquires,  aU  title  and 
int^!^t  therein :  which  may  be  done  lather  in  writing,  or  B^ 
word  of  mouth  ^  attested  by  sufficient  evidence  of  which  diis 
delivery  of  possession  is  the  strongest  and  most  essential.  But 
this  coiivejrance,  when  merely  voluntary,  is  somewhat  so^- 
clous ;  and  is  usually  construed  to'  be  fi^udulent,  if  creditors 
or  others  become  sufferers  thereby.  And,  particularly,  by 
statute  d  Hen.  VIL  c.  4.  all  deeds  of  gift  of  goods,  made  ih 
trust  to  the  use  of  the  donor,  shall  be  void :  because  otherwise 
persons  might  be  tempted  to  commit  treason  or  feldny,  withbiit 
danger  ^  forfeiture ;  and  the  creditors  of  the  donor  might  alsb 
be  defrauded  of  their  rights.  And  by  statute  IS  Eliz.  c.5. 
every  grant  or  gift  of  chattels,  as  well  as  lands,  with  an  intent 
to  defraud  creditor's  or  others  l>,  shall  be  void  lis  ^kgainst 
such  persons  to  whom  such  fraud  would  be  prejudicial ;  but, 
as  agidnst  the  grantor  himself,  shall  stand  good  and  efiectual; 
and  all  persons  partakers  in,  or  privy  to,  such  fraudtdent  grants, 
shall  forfeit  the  whole  value  of  the  goods,  one  mcnety  to  the 
king,  and  another  moiety  to  the  party  grieved ;  and  dbo  on 
conviction  shall  suffer  imprisonment  for  half  a  year.  (1) 

•  Perk.  §  57.  '     «»  Sec  3  Rep.  82. 

(I)  The  statute  contains  a  proviso  in  fiivour  of  grants  made  ^  upon  gokid 
consideration^  and  honSt  Jide»*  Upon  these  words  it  was  held  in  Twyn^M 
case  (3 Rep.  8l.%  the  leading  case  on  the  sobject^  that  no  grant  was  pfx>- 
tected,  unless  it  was  both  on  £ood  consideration  and  hmA  fide.  And  it  is 
also  I^id  down  in  the  same  case,  that  the  good  coi^ideration  here  intended 
is  not  what  the  words  in  law  usually  import,  a  consideration  of  natural , 
love  and  affection,  but  a  valuable  consideration.  On  the  other  hand,  the 
main  object  of  the  statute  is,  that  the  money  or  goods  should  be  really 
applied  to  the  payment  of  the  party's  debt,  and  not  reserved  to  his  ow& 
use;  it  does  not  interfere  with  the  right  which  a. debtor  has,  at  common 
law,  to  prefer  one  creditor  over  another ;  and,  therefore,  a  grant  may  be 
made  to  a  creditor  in  trust  for  the  general  body  of  the  grantor's  creditors^ 
although  made  with  intent  to  delay  somp  particular  creditor  who  had 
gained  a  priority  by  suit ;  or  with  the  same  object,  a  man  sued  by  one  cre^ 
ditor,  even  to  judgment,  may  voluntarily  ooofess  a  judgment  to  another 
creditor ;  and  if  the  last  creditor  obtain  execution  first,  the  preference  is 
not  vend  by  the  statute.  In  both  cases  the  grantor  parts  with  the  goods 
actually ;  but  if  he  be  allowed  to  retain  possession,  and  manages,  ^nd  uses 
them  as  the  ostensible  owner,  then  a  secret  trust  in  his  favour  is  implied 
in  the  grant  or  judgment,  and  they  become  void.  . 

I  I  4  Possession 
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A  TBUE  and  proper  gift  or  grant  is  always 
with  delivery  of  possession}  and  takes  effect  immediately :  as 
if  A  gives  to  B  100/^  or  a  flock  of  sheep9  and  puts  him  in 
possession  of  them  directly,  it  is  then  a  gift-executed  in  the 
donee;  and  it  is  not  in  the  donor's  power  to  retract  it,  though 
he  did  it  without  any  consideration  or  recompense  < :  unless  it 
be  prgudicial  to  creditors ;  or  the  donor  were  under  any  legal 
^  incapacity,  as  in&ncy,  coverture,  duress,  or  the  like;  or  if  he 

were  drawn  in,  circumvented,  or  imposed  upon,  by  false  pre- 
tences, ebrie^,  or  surprise.  But  if  the  gift  does  not  take  e&ct, 
by  delivery  of  immediate  po^^ession,  it  is  then  not  prpp^ly  a 
L  ^^*  J  gift,  but  a  contract ;  and  this  a  man  cannot  be  compelled  to 
perform,  but  upon  good  and  sufficient  consideration ;  as  we 
shall  see  under  our  next  division, 

IX.  A  CONTRACT,  which  usually  conveys  an  interest  merely 
in  action,  is.  thus  defined :  **  an  agreement  upon  sufficient  coo- 
^  sideration,  to  do  or  not  to  do  a  particular  diing."  From 
which  definition  there  arise  three  points  to  be  contemplated  in 
all  contracts;  1.  The  agreement  s  (2)  2.  The  consideration  : 
and  3.  The  thing  to  be  done  or  omitted,  or  the  difierent  species 
of  contracts. 

First  then  it  is  an  agreement^  a  mutual  bargain  or  conven* 
tion;  and  therefore  there  must  at  least  be  two  contracting 
parties,  of  suffincient  ability  to  make  a  contract ;  as  where  A 
contracts  with  B  to  pay  him  100/.  and  thereby  transfers  a 
property  in  such  sum  to  B.  Which  propetty  is  however  not 
in  possession,  but  in  action  merely,  and  recoverable  by  suit  at 

'  J«nk.l09. 


Possession  in  the  grantor,  however,  is  not  by  itself  conciunve,  though 
strong  evidence  of  fraud ;  a  man  may  sell  his  own  goods  bondjide,  and  for 
a  valuable  consideration,  and  yet  be  allowed  to  retain  possession  of  them 
as  tenant  to  the  grantee ;  in  such  cases,  the  validity  of  the  transaction  will 
depend,  in  great  measure,  on  its  notoriety.  Piekslock  v.  Letter,  3  M. 
&  S.  37 1.  See  HoUnrd  v.  Andcrsarh  5  T.  R.  3S5.  Jextpk  v.  Ingram^  1  B. 
Moore,  189. 

(2}  According  to  the  decision  in  Wain  v.  Workers,  5  East.  10.,  and  SauH^ 
dens.  Wakefield,  4B.&A.595,  the  word  agreement  legally  imports  both 
promise  and  consideration ;  the  author,  however,  evidently  uses  it  here  ui 
the  popular  sense  of  a  proint«e  or  engagement. 
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law ;  wherefore  it  could  not  be  transferred  to  another  person 
by  the  strict  rules  of  the  antient  common  law ;  for  no  chose  in 
action  could  be  assigned  or  granted  over  \  because  it  was 
thought  to  be  a  great  encouragement  to  litigiousness,  if  a  manr 
were  allowed  to  make  oyer  to  a  stranger  his  right  of  going  to* 
law.  But  this  nicety  is  now  disregarded :  though)  in  com- 
pliance with  the  antient  principle,  the  form  of  assigning  a  chose 
in  action. is  in  the  nature  of  a  declaration  of  trust,  and  ^n 
agreement  to  permit  the  assignee  to  make  use  of  the  name  of 
the  assignor,  in  order  to  recover  the  possession.  And  there- 
fore, when  in  common  acceptation  a  debt  or  bond  is  said  to 
be  assigned  over,  it  must  still  be  sued  in  the  original  creditor's 
name ;  the  person  to  whom  it  is  transferred  being  rather  an 
attorney  than  an  assignee.  But  the  king  is  an  exception  to 
this  general  rule,  for  he  might  always  either  grant  or  receive 
a  chose  in  action  by  assignment  * :  and  our  courts  of  equity, 
considering  that  in  a  commercial  country  almost  all  personal 
property  must  necessarily  lie  In  contract,  will  protect  the 
assignment  of  a  chose  in  action,  as  much  as  the  law  will  that  of 
a  chose  in  possession  C 

This  contract  or  agreement  may  be  either  ei^ress  or  im-»  r  443  -1 
plied.  Express  contracts  are  where  the  terms  of  the  agreement 
are  openly  uttered  and  avowed  at  the.time  of  the  making,  as 
to  deliver  an  ox,  or  ten  loads. of  timber,  or  to  pay  a  stated  price 
for  certain  goods.  Implied  are  such  as  reason  and  justice  dio-^ 
tate,  and  which  therefore  the  law  presiimes  that  every  man^ 
undertakes  to  perform.  As,  if  I  employ  a  person  to  do  any 
business  for  me,  or  perform  any  work ;  the  law  impUes  that  I 
undertook,  or  contracted,  to  pay  him  as  much  as  his  labour 
deserves.  If  I  take  up  wares  from  a  tradesman,  without  any 
agreement  of  price,  the  law  concludes  that  I  contracted  to  pay 
their  real  value.  And  tliere  b  also  one  species  of  implied  con- 
ti*acts,  which  runs  tlirough  and  is  annexed  to  all  other  con- 
tracts, conditions,  and  covenants,  viz,  that  if  I  USl  in  my  part 
of  the  agreement,  I  shall  pay  the  other  party  such  damages  as 
he  has  sustained  by  such  my  neglect  oi*  refusal.  In  short, 
almost  all  the  rights  of  personal  prop^ty  (when  not  in  actual 

«•  Co.  Litt.  214.  '  3  P.  Wms.  199. 

•  Dyer,  aa     Bro.  Abn  iU,  chose  in 
'  iielion.  1  4*  ^* 
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posseision)  do  in  great  measure  dqiead  upon  contracts,  of  one 
kind  or  othor,  or  at  least  might  be  reduced  und^  aone  of 
them :  which  indeed  is  the  method  taken  by  the  civil  law;  it 
baring  referred  the  greatest  part  of  the  duties  and  rights, 
which  it  treats  o^  to  die  head  of  obligations  es  unUrmtiiu  and 
qmai  ex  cottinuiuK 

A  CONTRACT  may  also  be  either  executed^  as  if  A  i^^rees  to 
change  horses  with  B,  and  tb^  do  it  immediately ;  in  whidi 
case  the  possession  and  the  right  are  transferred  tc^^etfaer:  or 
it  may  be  exeadcry^  as  if  they  agree  to  change  next  wed( ;  here 
the  right  only  vests,  and  their  reciprocal  property  in  eadi 
other's  horse  is  not  in  possession  but  in  action ;  for  a  contract 
executed  (which  differs  nothing  from  agrant)  conveys  a  ekou  in 
possessian  /  a  contract  executory  conveys  cmly  Bche^  in  action^ 

Having  thus  shewn  the  general  nature  of  a  oontratst,  we 
are^  secondly,  to  proceed  to  the  consideration  upon  which  it  is 
founded ;  or  the  reason  which  moves  the  contracting  party  to 
r  444  ]  enter  into  the  contract.  **  It  is  an  agreement,  upon  skffidenl 
<^  consideration**  The  civilians  hold,  that  in  all  eontracts,' 
either  express  or  implied,  there  must  be  something  given  in 
exchange,  something  that  is  mutual  or  reciprocals  Thia 
thing,  which  is  the  price  or  motive  of  the  contract^  we  call  the 
consideration ;  and  it  must  be  a  thing  lawful  in  itself,  or  else 
the  contract  is  void.  A  good  consideration,  we  have  before 
seen  \  is  that  of  blood  or  natural  Affection  betweeti  near  rela- 
tionsj  the  satisfaction  accruing  from  .which  the  law  esteems  »n 
equivalent  for  whatever  benefit  may  move  from  onerektion  to 
another  J.  This  consideration  may  sometimes  however  be  set 
aside,  and  the  contract  become  void,  when  it  tends  in  its  con- 
sequences to  defraud  creditors,  or  other  third  persons,  of  their 
just  rights.  But  a  contract  for  any  vahiaUe  consideration,  as 
for  marriage,  for  money,  for  work  done,  or  for  other  reciprocal 
contracts,  can  never  be  impeached  at  law ;  and,  if  it  be  of  a 
sufficient  adequate  value,  is  never  set  aside  in  equity ;  fcH*  tlie 
person  contracted  with  has  then  given  an  equivalent  to 

«  Insi,  3.  i4.  2.  »  Tp^.297. 

^  In  omnihu  ccntraeHbuf,  tive  nomi-        J  3  Rep.  83. 
ttaiu,  me  innominaiis,  permuiaHo  anh' 
iingiuTf     Gravin.  L2,  §  12. 
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pen^  and  is  tharefore  a$  much  an  owner,  or  a  creditor,  as  any 
other  per^D. 

These  valuable  considerations  are  divided  by  the  civilians  ^ 
into  four  species*  1.  Do^  id  des:  as  when  I  give  money  or 
goods,  on  a  contract  that  I  shall  be  repaid  money  or  goods 
for  them  again.  Of  this  kind  are  all  loans  of  money  upon 
bond,  or  promise  of  repajrment ;  and  all  sales  of  goods,  in 
which  thare  is  either  an  express  contract  to  pay  so  mudi  for 
them,  or  else  the  law  implies  a  contract  to  pay  so  much  as 
they  are  worth.  2.  The  second  species  is^Jucio^  ut  faciei  {  as, 
when  I  agree  with  a  man  to  do  his  work  for  him,  if  he  will  do 
mine  for  me;  or  if  two  persons  agree  to  marry  together;  or 
to  do  any  other  positive  acts  on  both  sides.  Or,  it  may  be  to 
forbear  on  one  side  on  consideration  of  something  done  on  the 
other ;  as,  that  in  consideration  A,  the  tenant,  will  repair  his 
house,  B,  the  landlord,  will  not  sue  him  for  waste.  Or,  it  may 
be  for  mutual  forbearance  on  both  sides ;  as,  that  in  consider- 
ation .that  A  will  not.  trade  to  Lisbon,  B  will  not  trade  to  [  445  j 
Marseilles ;  so  as  to  avoid  interfering  with  each  other.  3.  The* 
third  species  of  consideration  is,  faeio^  id  des:  when  a  man 
agrees  to  peiform  any  thing,  for  a  price,  either  specifically 
mentioned,  or  left  to  the  determination  of  the  law  to  set  a  value 
to  it  As  when  a  servant  hires  himself  to  his  master  for. 
certain  wages  or  an  agreed  sum  of  money :  here  the  servant 
contracts  to  do  his  master's  service,  in  order  to  earn  that  spe* 
cific  sum.  Otherwise,  if  he  be  hired  generally ;  for  then  he  is 
under  an  implied  contract  to  perform  this  service  for  what  it 
shall  be  reasonably  worth.  4.  The  fourth  s|)ecies  isj  do^id 
facias :  which  is  the  direct  coimterpart  of  the  preceding.  As 
when  I  agree  with  a  servant  to  give  him  such  wages  upon  his 
performing  such  work:  which,  we  see,  is  nothing  else  but  the 
last  species  inverted :  for  seiuusfacitj  id  hems  det^  and  herus  ' 
datj  id  serous  faciat. 

A  cONSiDERATioif  of  some  sort  or  other  is  so  absolutely 
necessary  to  the  forming  of  a  contract,  that  a  nudumpadumy 
or  agreement  to  do  or  pay  any  thing  on  one  side,  without  any 
compensation  on  the  other,  is  totally  void  in  law;  and  a  man 

*  jy.  19.  5. 5. 
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cannot  be  compelled  to  perform  it  K  As  if  one  man  pro- 
mises to  give  another  100/^  here  there  is  nothing  contracted 
for  or  given  on  the  one  side,  and  therefore  there  is  nothing 
binding  on  the  other.  And,  however  a  man  may  or  may  not 
be  bound  to  perform  it,  in  honour  or  consciaice,  which  the 
municipal  laws  do  not  take  upon  them  to  decide ;  certainly 
those  municipal  laws  will  not  compel  the  execution  of  what  he 
had  no  visible  inducement  to  engage  for ;  and  therefore  our 
law  has  adc^ted  "^  the^maxim  of  the  civil  law  %  that  ex  nudo 
pacto  nan  oritur  actio.  (3)  But  any  degree  of  reciprocity  will 
prevent  the  pact  from  being  nude ;  nay,  even  if  the  thing  be 
founded  on  a  prior  moral  obligation  (as  a  promise  to  pay  a 
'  just  debt,  though  barred  by  the  statute  of  limitations),  it  is  no 
longer  nudum  pactum.  And  as  this  rule  was  principally  esta- 
blished, to  avoid  the  inconvenience  that  would  arise  from  set- 
ting up  mere  verbal  promises,  for  which  no  good  reason  could 
[  446  ]  be  assigned  ®  it  therefore  does  not  hold  in  some  cases,  where 
such  promise  is  authentically  proved  by  written  documents* 
For  if  a  man  enter  into  a  voluntary  bond,  or  gives  a  promis- 
sory UQt^  he  shall  not  be  allowed  to  aver  the  want  of  a  consi- 
deration in  order  to  evade  the  payment :  for  every  bond  from 
the  solemnity  of  the  instrument  >*,  and  every  note  from  the 
subscription  of  the  drawer  ^  carries  with  it  an  internal  evi- 
<lence  of  a  good  consideration.  Courts  of  justice  will  there- 
fore support  them  both,  as  against  the  contractor  himself; 
but'  not  to  the  prejudice  of  creditors,  or  strangers  to  the  con- 
tract. (4) 

1  Dr.'&  St.  a.  2.  c.S4»  •  Flowd.  SOS,  309. 

">  Bro.  Ahr,  tU.  deUe.  79.     Salk.139.     f  Hardr.  990.     1  Ch.  fL  157. 

"  Cod.  a,S.  10.  ft5.  14.  1.  1  Ld.  Raym.  760. 


(3)  Though  the  position  is  true  for  which  these  authorities  are  cited,  yet 
upon  reference  to  the  originals,  it  will  be  seen,  that  much  Weight  cannot  be 
attached  to  either  of  them. 

(4)  The  doctrine  of  consideration  is  not,  perhaps,  so  fully  or  so  correctly 
stated  in  this  paragraph  as  mi^t  have  been  expe^ed.  1.  From  the  various 
dedsions  on  the  subject,  it  should  seem  that  there  is  a  distinction  in  cer- 
tain cases,  as  to  the  necessary  consideration  between  an  implied  and  an 
express  promise.  An  implied  promise  is  that  which  the  /atcr  raises  from 
previous  circumstances  passing  between  the  parties,  and  jherefore  the 
fooiidution  must  be  something,  which  has  legal  value.   With  this  restriction 

it 
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Ws  are  next  to  consider,  thirdly,  the  thing  agreed  to  be 
done  or  omitted.  *^  A  contract  is  an  agreement^  upon  suf* 
**  ficient  consideration,  to  do  or  not  to  do  a  particular  thing.** 
The  most  usual  contracts,  whereby  the  right  of  chattels  per- 
sonal may^be  acquired  in  the  laws  of  England,  are,  1.  That 
of  sale  or  exchange.  2.  That  of  bailment.  3.  That  of  hiring 
and  borrowing.     4.  That  of  debt. 

1.  Sale,  or  exchange,  is  a  transmutation  of  property  from 
one  man  to  another,  in  consideration  cYsome  price  or  recom- 
pence  in  value ;  for  there  is  no  sale  without  a  recompencei 
there  must  be  quid  pro  quo '  Kit  be  a  commutation  of  goods 
for  goods,  it  is  more  properly  an  excha$ige :  but  if  it  be  a 
transferring  of  goods  for  money,  it  is  called  a  sale  ;  which  is 
a  method  of  exchange  introduced  for  the  convenience  of 

*-  Noy*8  Max.  c.42. 


it  may  be  laid  down  that  any  act  done  by  the  one  party  with  the  obntent 
of  the  other,  by  which  the  one  loses  or  luflers,  or  the  other  gains,  in  how- 
ever small  a  degree,  is  a  sufficient  consideration  for  a  promise,  which  the 
law  will  imply,  of  a  commensurate  recompense.  Principles  of  law,  how- 
ever, or  the  provisions  of  statutes,  prevent  that  implication  firom  being  made 
in  certain  cases,  although  the  loss  has  been  sustained  by  the  one,  or  the 
benefit  recaved  by  the  other;  the  initance  put  in  the  text  of  a  just  debt 
barred  by  the  staitute  of  limitations  is  a  case  in  p<mit.  In  such  cases,  though 
tbt  legal  liability  is  gone,  the  moral  duty  and  the  original  legal  consideration 
remain;  if  then  the  party  expressly  promise  to  pay  the  debt,  he  waives 
the  protection  of  the  statute,  resumes  hb  legal  liabUity,  and  suffers  the 
former  consideration  to  operate.  This,  therefore,  is  hardly  an  exception 
in  principle  to  the  rule  that  every  promise  must  have  a  sufficient  consider- 
ation. 

Nor  3dly,  Do  written  promises  fall  under  any  difierent  principle.  If, 
indeed,  a  promise  be  under  seal,  the  solemnity  of  that  mode  of  delivery  u 
said  to  import  at  law  that  there  was  a  sufficient  consideration  for  the  pro- 
mise, and  the  plaintiff  is  not  put  to  prove  such  consideration.  But  neither 
this  case,  nor  that  of  the  promissory  note,  «tand  on  the  authentication 
given  them  by  writing;  a  merely  written  promise  is  precisely  on  the  same 
footing  as  a  verbal  one  at  common  law,  and  though  in  some  cases  writing 
b  by  statute  made  essential  to  the  validity  of  a  promise^  yet  in  these,  the 
writing  is  only  a  condition  superadded,  the  promise  must  still  have  all 
the  common  law  requirites  of  a  verbal  promise.  See  WennaU  v.  Ad$iey^ 
5  B.  &P.  S49,  D.(a).  Bonn  v^  Htighes,  7  T.  R.  n.  a.  550.  Wmn  v.  IVaHters, 
5East.  10. 
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mankindy  by  astabtiriiing  aa  universal  medium,  wMck  mAy  be 
exchanged  for  all  sorts  of  other  property ;  whereas  if  goods 
were  only  to  be  exchanged  for  goods,  by  way  of  bortier,^  it 
would  be  difficult  to  adjust  the  respeetim  yrioes^  attcl  like 
carriage  would  be  intolerably  cumbersome.  AH  erfiliaed 
nations  adopted,  therefore^  yery  early  the  use  of  monqr ;  for 
'  we  find  Abraham  giving  ^^  four  hundred  shekels  ef  sSvetf^ 
^^  current  money  with  the  merchant,"  for  the  field  of  Mac*, 
pelah ' ;  though  the  practice  of  exchange  sdU  subaists  aaiong 
several  of  the  savage  Bdtfens*  Bbt  with  regard  to  thelofv  of 
[  447  ]  sales  and  exchanges,  t&ere  is  no  difikrence.  I  shall  dierefore 
treat  of  them  both  under  the  denomination  of  sales  only;  and  . 
shall  consider  their  force  and  effect^  in  the  first  place  wiieve 
the  vendor  hath  in  himself,  and  seeondy  wtore  he  kaik  noi 
the  property  of  the  thing  scdd; 

« 

Where  the  vendor  A^Uk  in  himself  the  property  €>f  the 
goods  sold,  he  hath  the  liberty  of  disposing  of  them  to  whonl- 
ever  he  pleases,  at  any  time,  and  in  any  manner;  unless 
judgment  has  been-  obtained  against  him  for  a  debt  or  da- 
mages^ and  the  writ  of  execution  i8>  actually  delivered  to-  the 
sheriff.  For  then,  by  the  statute  of  fraudsS  the  sale  shall  be 
looked  upon  as  fi:audulent,  and  tlie  property  of  the  goods 
shall  be  bound  fjo  answer  the  debt,  from  the  time  of  delivering 
the  writ.  F<uin^ly  it  was  bound  firom  the  tester,  or  issuing 
of  the  writ%  and  any  subsequent  sale  was  fifwndulent;  but 
the  law  was  thus  altered  in  favour  of  purckouors,  though  it 
still  remains  the  same  between  the  parties ;  and  therefore  if 
a  defendant  dies  after  the  awarding  and  before  the  deliveiy 
of  the  writ,  his  goods  are  bound  by  it  in  the  bands  of  his 
executors  ". 

If  a.  man  agrees  with  another  for  goodis  at  a  certain  price, 
he  may;  not  cany  them-  away  befoire  he  hath  paid  for  them ; 
for^  it  is'  no  sale  widiout  payment^  unless  the  contraiy  be 
expressly  agreed;     And'«therefore  if  die  vendor  says,  the  price: 
of  a  beast  is  four  pounds,  and'  the  vendee  says  he  will'  give 
four  pounds,,  the  bargaia  is  struck ;.  and  they  neither  of  them 

•'  Oen.  c.  9S:  T.  t«i  *B  'Rcp^  171 .     1  Meil  18^ 

<  99  Cw.  II.  c.  S.  "  Comb.  S3.  IS  Mod.  5.  7MM«& 
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are  at  libefty  to  be  offi  provided  immediate  possession  be  ten- 
dered by  t]i€  other  side.  But  if  neither  the  money  be  poid^ 
UOF  the  ^oods  delivered»  nor  tender  made,  nor  any  subsequent 
agreement  be  entered  into^.  it  is  no  contract^  and  the  owner 
may  di^ose  of  ttie  goods  as  he  pleases  ^  But  if  any  pavt  of 
the  pcice  is  paid  down,  if  it  be  but  a  penny^  or  any  portion 
of  the  goods  dehvered  by  way  c^  earnest  (which}  die  civil 
law  calls  arrha^  and  interprets  to  be  ^  emptionis  vendUionh 
^  contractae  argumentum^j*)  the  property  of  the  goocb  is  [  448  ] 
absolutely  bound  by  it;  and  the  vendee  may  recovier  the  goods 
by  action^  as  well  as  the  vendor  may  the  price  of  them  \ 
And  such  regard  does  the  law  pay  to  earnest  as  an  evidence 
q(  a  contract,  that  by  the  same  statute  29  GanIL  c.3.,  no 
coQtraetfor  the  sale  of  goods,  to  the  value  of  lOL  or  more, 
shall  be  valid,  unless  the  buyer  actually  receives  part  of  the 
goods  sold^  by  way  of  eamei»t  on  his  part ;  or  unless  he  gives 
part  of  the  price  to  the  vendor  by  way  of  earnest  to  bind  the 
bargain,  or  in  part  of  payment;  or  unless  some  note  in  writ- 
ing be  made  and. signed  by  the  party  or  his  agent;  who  is  to 
be  charged  with  the  contract.  (5)     And  with  regard-  to  goods 

"  Hob.  41.      Naj'«  Mm.  a  4^  ^  N0yj  iW.. 

*  ItuL3.,Ht,24,  1.  .  '    »  ;^ 
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«  (5)' As  the  statute  of  firauds  doe»  not  render  the  contract  im  cases  to. 
which  it  applies,  void  or  illegal,  but  only  takes  away  the  legal  remedy  to 
enforce  performance,  where  the  whole  remains  OKecutory,  andtbeiw!  has 
been  no  partial  performance,  the  great  struggle  has'  always  be^  to.deter- 
nrine,  what  is  a  part  performance,  what  is  a  delivery,  an  acceptance,  or  a 
part  payment.  Upon  these  points  the  tenor  of  modem  deciMns  is  to  gtvo 
tiie  words'  of  the  statute  their  fullest  eflfect,  and  not  to  aUow  (so  fiir  as  is 
possible}  of  any  constructive  d^iveries  or  aceeptancepL  In  soaiescaaefi^  whene 
diQ  goo<i»are  in  the  hand^  of  third  penens  at  the  time  ofthe'Sak^.ot'form 
ft  confused  part  of  a  lai^  mass,  or  iivie  tpociuBbarscnM/oT!  iiawadiM^ 
actual. removal ;  from  the  necessi^/of-the^thiff^tli^eicencifaiof  Mwie  deac 
ftct  of  ownership  has  beea  admitTed  to  h%  Qpwtfwctivflly,  sach^a  ddiyeiy^ 
iwid  acceptaa<ae  as  wiU  satisfy  the  statutes  Bat:  i».  oasea:i«lfcre;thii^neeea« 
si^does  not  eaust»  actual  acceptance  i%.  reqiiified»  and:  whUe-a^ytU^^ 
remaiqs  to  be  done  on  either  sid$^  as;  if[  tli^  gfiQd$amr  to  hAi weighed,,  of) 
the pii^^  to  be  paid, theco^rtt  will  ^ot, hoM.theoQAln^ to havje- baeai 
performed.  A.  s^rpng icttie oa.tMf  saljitotu t^t of: 7V>y»)tf ^n Jgin|ni ttkh 
5Gi,&^680^  1^  de^dimt  in  Augastr  Bff^ed  ta>  bey/ai  hiorseafr  ther 
pjaiyatikrfor  fprtjpfive^g|0iB(pfi9>  9vA  ^Bt^t^  ittafTayiin  Scfttesiher'as  he  went* to* 
the  Doncaster  nices—-  it  wasito  l:{f  a.  ready/money  >bargiuik .  ItttSaptember. 

he 
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under  the  value  of  10/.  no  contract  or  agreement  for  the  sale 
of  them  shall  be  valid,  unless  the  goods  are  to  be  delivered 
within  one  year,  or  unless  the  contract  be  made  in  writing^ 
and  signed  by  the  party,  or  his  agent,  who  is  to  be  charged 
therewith.  Antiently^  among  all  the  northern  nations,  shak- 
ing of  hands  was  held  necessary  to  bind  the  bargain ;  a  cus- 
tom which  we  still  retain  in  many  verbal  contracts.  A  sale 
thus  made  was  called  handsale^  '^  venditio permutuam  manuwn 
compUxionemy  /*  till  in  process  of  time  the  same  word  was 
used  to  signify  the  price  or  earnest,  which  was  given  imme- 
diately after  the  shaking  of  hands,  or  instead  thereof 

As  soon  as  the  bargain  is  struck,  the  property  of  the  goods 
is  transferred  to  the  vendee,  and  that  of  the  price  to  the  ven- 
dor ;  but  the  vendee  cannot  take  the  goods,  until  he  tenders 
the  price  agreed  on  \  But  if  he  tenders  the  money  to  the 
vendor,  and  he  refuses  it,  the  vendee  may  seize  the  goods,  or 
have  an  action  against  the  vendor  for  detaining  them.  And 
by  a  regular  sale,  without  delivery,  the  property  is  so  ab- 
solutely vested  in  the  vendee,  that  if  A  sells  a  horse  to  B 
for  10/.  and  B  pays  him  earnest,  or  signs  a  note  in  writing 
of  the  bargain ;  and  afterwards,  before  the  delivery*  of  the 
horse,  or  money  paid,  the  horse  dies  in  the  vendor's  custody, 
[  449  ]  still  he  is  entided  to  the  money,  because,  by  the  contract,  the 
property  was  in  the  vendee  *.     Thus  may  property  in  goods 

y  Sdernbodk  dejure  Goth,  I.  2,  e.  5.    '  ■  Noy*  c.  4S. 

•  Hob.  41. 


he  came,  and  he,  as  well  as  his  servant  rode  the  horse^  and  leaped  him,  his 
servant  cleaned  him,  and  he  gave  some  directions  as  to  his  standing  with  a 
diflerent  roller  on,  and  a  strap  about  his  neck,  which  were  obeyed.  He  asked 
the  plaintiff's  son  to.  keep  him  another  week,  who  said  he  would  to  oblige 
him ;  he  said  he  would  return  in  a  week  for  the  horse  and  pay  for  him  and 
told  the  plaintiff's  groom  he  ought  to  be  gallopped  more,  as  he  was  not  in 
a  condition  for  hunting,  for  which  he  was  bought.  He  returned  in  a  few 
days  for  the  horse,  which  had  died  in  the  interval.  Here  it  would  have 
seemed,  that  the  defoiidant.had  done  every  thing  which  could  amount  to. 
a  constructive  acceptance ;  but  he  had  no  right  to  the  horse  till  die  price 
was  paid.  The  very  object  of  the  statute  was  to  put  contracts  on  an  iuie> 
quivocal  foodng,  and  the  court  held  that  the  horse  was  still  the  property 
of  the  plaintiff,  and  that  the  contract  could  not  be  enforced. 
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be  transferred  by  sale,  where  the  vendor  Ao^  such  property 
id>  himself.  (6) 

But  property  may  also  in  some  cases  be  transferred  by 
sale,  though  the  vendor  hath  none  at  all  in  the  goods;  for  it « 
is  expedient  that  the  buyer,  by  taking  proper  precautions,  may. 
a|^  all  events  be  secure  of  his  purchase;  otherwise  all  commerce 
between  man  and  man  must  soon  be  at  an  end.  And  there- 
fore the  general  rule  of  law  is  ^,  that  all  sales  and  contracts  of 
any  thing  vendible,  in  feirs  or  markets  aoert^  (that  is,  open,} 

^  2  Inst,  71S. 


(6)  This  seems  the  proper  place  for  noticing  a  very  iinpertant  head 
of  the  law,  of  which,  I  belieye,  the  author  makes  no  mention^  I  mean  what 
is  ^led  the  right  of  stoppage  intraniiiu.  Where  the  parties  to  a  contract 
deal  on  credit,  it  is  obvious  that  the  vendee's  interest  in  the  goods,  or  his 
ri^t  to  possession  do  not  depend  on  the  previous  payment  or  tender  of 
the  price ;  in  such  case,  two  contracts,  in  fact,  sab^  independent  at 
each  other,  a  contract  to  deliver  at  one  time,  aad  a  contraet  to  pay  at4uio« 
ther.    In  this  case,  it  may  often  happen  that  the  vendor  may  discover 
before  he  has  completed  his  contract,  that  the  vendee  will  never  be  ia 
a  condition  to  complete  hit ;  in  other  words,  that  if  the  goods  are  deli* 
vered,  they  will  never  be  paid  for.    The  hardship  of  compelling  him  in 
such  circumstances  to  deliver  them  has  given  rise  to  what  is  called  stoppage 
in  trantUUf  which  is  the  right  of  the  vendor,  who  has  not  received  the^faU  ' 
price,  to  stop  the  goods  at  ai\y  time  in  their  transit,  and  before  the  d^very 
is  complete^  in  case  of  the  insolvency  of  the  vendee.    Partial  payment  will 
not  destroy  this  right,  because  the  effect  of  the  stoppage  is  not  to  rescind 
the  contract,  which  after  part- payment  cannot  be  done,  but  is  the  exercise 
of  a  lien  on  the  goods,  a  retainer  of  them  till  the  full  price  js  paid.    Thb 
doctrine  first  prevailed  in  the  courts  of  equity,  and  is  acted  upon  in  coarts  of 
law  on  princi(des  of  equitable  justice;  the  right  to  stop  continues  uji  ^veiy 
stage  of  the  transit,  not  merely  while  the  goods  are  in  the  hands  of  the  veo« 
dor's  exclusive  agent,  but  while  they'are  in  those  of  a  middle-man  between 
the  two  parties ;  nor  can  the  vendee  determine  it  by  anticipating  the  natural 
termination  —  if  the  goods  be  coming  by  sea  to  a  particular  port,  he  caa* 
not  meet  them  midway,  and  take  possession;  if  they  reach'  the  port,  but 
are  put  under  quarantine,  he  cannot  take  them  till  tha|  is  determined ; 
neither  can  the  vendee  confer  a  right  which  he  has  not  in  himself;  his 
creditor  or  his  vendee  can  claim  only  subject  to  the  original  vendor's 
right.    In  order  to  give  efibct  to  the  right,  it  is  sufficient  for  the- vendor 
to  give  notice  and  put  in  hb  claim,  to  the  parties  who  have  the  possession 
of  the  goods ;  after  that,  a  delivery  to  the  vendee,  either  by  mistake,  or 
perversely,  vests  no  right,  and  the  vendor  may  maintain  an  action  for  the 
goods.    See  the  cases  collected,  Selw*  N.P.  1294,  &c.  6th  edition. 

VOL.  II.  K   K 
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shall  not  only  be  good  between  the  parties,  but  also  be  bind- 
ing on  all  those  that  have  any  right  or  property  therein.    And 
for   this  purpose,   the  mirror  informs  uss  were   tolls  esta-* 
blished  in  markets^  viz.  to  testify  the  making  of  contracts ; 
for  every  private  contract  was  discountenanced  by  law :  inso- 
much that  our  Saxon  ancestors  prohibited  the  sale  of  any 
thing  above  the  value  of  twenty  pence,  unless  in  open  market,  • 
and  directed  every  bargain  and  sale  to  be  contracted  in  the 
presence  of  credible  witnesses  \     Market  overt  in  the  country 
is  only  held  on  the  special  days,  provided  for  particular  towns 
by  charter  or  prescription ;  but  in  London  every  day,  except 
Sunday,  is  market  day*.       The  market  place,  or  spot  of 
ground  set  apart  by  custom  for  the  sale  of  particular  goods,  is 
also  in  the  country  the  only  market  overt  ^;  but  in  London 
every  shop  in  .which  goods  are  exposed  publicly  to  sale,  is 
market  overt,  for  such  things  only  as  the  owner  professes  to 
trade  in  ^     But  if  my  goods  are  stolen  from  me,  and  sold  out 
of  market  overt,  my  property  is  not  altered,  and  I  may  take 
them  wherever  I  find  them.     And  it  is  expressly  provided  by 
statute,  1  Jac.L  c.21.,  that  the  sale  of  any  goods  wrongfully 
taken,  to  any  pawnbroker  in  London,  or  within  two  miles 
thereof,  shall  not  alter  the  property :  for  this,  being  usually  a 
clandestine  trade,  is  therefore  mad€  an  exception  to  the  gene- 
ral rule  (?)•     And  even  in  market  overt,  if  the  goods  be  the 
property  of  the  king,  such  sale  (though  regular  in  all  other 
respects)  will  in  no  case  bind  him :  though  it  binds  infants, 
[  450  ]   feme  coverts,  idiots,  or  lunatics,  and  nxen  beyond  sea  or  in 
prison :  or  if  the  goods  be  stolen  from  a  common  person,  and 
then  taken  by  the  king's  officer  from  the  felon,  and  sold  in 
open  market;  still,  if  the  owner  has  used  due  diligence  in 
prosecuting  the  thief  to  conviction,  he  loses  not  his  property 
in  the  goods  ^.     So  likewise,  if  the  buyer  knoweth  the  pro- 
perty not  to  be  in  the  seller ;  or  there  be  any  other  -fraud  in 
the  transaction ;  if  he  knoweth  the  seller  to  be  an  infant,  or 
feme  covert  not  usually  trading  for  herself;  if  the  sale  be  not 

*  c.  1.  §3.  'Godb.  ISl. 

**  LL,  ^thel.  10.  12.     LL.  Eadg,  >  5  Rep.  83.     IS  Mod.  521. 

Wilk.SO.  I"  Bacon's    use  of   the  Uw,  158. 

*  Cro.  Jac.  68. 

(7)  See  post,  45£.  n. 
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originally  and  wholly  made  in  the  fair  or  m^ket,  or  not  at 
the  usual  hours ;  the  owner's  property  is  not  bound  thereby  *. 
If  a  man  buys  his  own  goods  in  a  fair  or  market,  the  con- 
tract of  sale  shall  not  bind  him,  so  that  he  shall  render  tlie 
price :  unless  the  property  had  been  previously  altered  by  a 
former  sale  ^.     And  notwithstanding  any  number  of  inter- 
vening sales,  if  the  original  vendor,  who  sold  without  having 
the  property,  comes  again  into  possession  of  the  goods,  the 
original  owner  may  take  them,  when  found  in  his  hands  who 
was  guilty  of  the  first  breach  of  justice  K     By  which  wise 
regulations  the  common  law  haa  secured  the  right  of  the 
proprietor  in  personal  chattels  from  being  devested,  so  far  as 
was  consistent  with  that  other  necessary  policy,  that  pur- 
chasers, bonajide^  in  a  fair,  open,  and  regular  manner,  should 
not  be  afterwards  put  to  difficulties  by  reason  of  the  previous 
knavery  of  the  seller. 

But  there  is  one  species  of  personal  chattels,  in  which  the 
-property  is  not  easily  altered  by  sale,  without  the  express  con- 
sent of  the  owner,  and  those  are  horses  ".     For  a  purchaser 
gains  no  property  in  a  horse  that  has  been  stolen,  unless  it 
be  bought  in  a  fair  or  market  overt,  according  to  the  direc- 
tions of  the  statutes  2  P.  &  M.  c.?*  and  31  Eliz.  c.  12.     By 
which  it  is  enacted,  that  the  horse  shall  be  openly  exposed, 
in  the  time  of  such  fair  or  market,  for  one  whole  hour  toge- 
ther, between  ten  in  the  morning  and  sun-set,  in  the  public 
place  used  for  such  sales,    and  not  in  any  private  yard  or 
stable;  and  afterwai'ds  brought  by  both  the  vendor  and  vendee 
to  the  book-keeper  of  such  fair  or  market ;  that  toll  be  paid, 
if  any  be  due ;  and  if  not,   one  penny  to  the  book-keeper,  f  451  ] 
who  shall  enter  down  the  price,  colour,  and  marks  of  the 
horse,  with  the  names,  additions,  and  abode  of  the  vendee 
and  vendor ;   the  latter  being  properly  attested.     Nor  shall- 
such  sale  take  away  the  property  of  the  owner,  if  within  six 
months  after  the  hoi*se  is  stolen  he  puts  in  his  claim  before 
some  magistrate,  where  the  horse  shall  be  foimd ;  and,  within 
forty  days  more,  proves  such  his  property  by  the  oath  of  two 

*  2  Inst  713,  714.  (8)  ^  2  Inst.  713. 

^  Perk.  §93.  "»  2  Inst.  719. 


(8)  See  the  case  of  Freeman  v.  FsoH  India  Company,  5  B.  &  A,  624, 
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witnesses,  and  tenders  to  die  person  in  possession  such  price 
as  he  bond  Jide  paid  for  him  in  market  overt.  But  in  case 
any  one  of  the  points  before  mentioned  be  not  observed,  sucfa 
sale  is  utterly  void;  and  the  owner  shall  not  lose  his  property, 
but  at  any  distance  of  time  may  seize  or  bring  an  action  for 
bis  horse,  wherever  he  happens  to  find  him. 

By  the  civil  law  ^  an  implied  warranty  was  annexed  Xx> 
every  sale,  in  respect  to  the  title  of  the  vendor ;  and  so  too, 
in  our  law,  a  purchaser  of  goods  and  chattels  may  have  a 
^  satisfaction  from  the  seller,  if  he  sells  them  as  his  own  and 

the  title  proves  deficient,  without  any  express  warrant  for 
that  purpose  ^.  But  with  regard  to  the  goodness  of  the  wares 
so  purchased,  the  vendor  is  not  bound  to  answer :  unless  he 
expressly  warrants  them  to  be  sound  and  good^  or  unless  he 
knew  them  to  be  otherwise  and  hath  used  sny  art  Xo  disgiuise 
them  \  or  unless  they  turn  out  to  be  different  ftom  what  he 
represented  them  to  the  buyer.  (9) 

^.  Bailment,  fi*om  the  French  bailler^  to  deUver,  is  a 
ideliv£ry  of  goods  in  trust,  upon  a  contract  expressed  or 
implied,  that  the  trust  shall  be  faithfully  executed  on  the  part 
of  the  bailee.  As  if  cloth  be  delivered,  or  (in  our  legal 
dialect)  bailed,  to  a  tailor  to  make  a  suit  of  cloaths,  he  h^s 
it  upon  an  implied  contract  to  render  it  again  when  made, 
and  that  in  a  workmanly  manner  ^  If  money  or  goods  be 
delivered  to  a  common  canier,  to  convey  from  Oxford  to 
London,  he  is  under  a  contract  in  law  to  pay,  or  carry  them, 
to  the  person  appointed '.  If  a  horse,  or  other  goods,  be 
delivered  to  an  innkeeper  or  his  servants,  he  is  bound  to  keep 
C  f  52  ]  them  safely,  and  restore  them  when  his  guest  leaves  the 
house  S  (10)  If  a  man  takes  in  a  horse,  or  other  cattle,  to 
graze  a^d  depasture  in  his  grounds,  which  the  law  calls 
fiigistmenif  he  takes  them  upon  an  implied  contract  to  return 

«»  Ff.  21.  2.  1.  '1  Vera.  268. 

<»  Cro.  J^.  474.     I  Roll.  Abr.  90.         •  12  Mod.  482. 
»*  F.  N.  B.  94^  '  Cro.  Elii.  622, 

2  RuU.  Rep.  5. 

^ ^ . 

(9)  See  Vol.  in.  p.  166.  n.(2l). 

(10)  See  Vol.  in.  p.  165, 16JS.  0.(18)^(19). 
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them  on  demand  to  the  owner  u.     If  a  pawnbroker  receives 
plate  or  jewels  as  a  pledge,  or  security,  for  the  repayment  of 
money  lent  thereon  at  a  day  certain,  he  has  them  upon  an 
express  contract  or  condition  to  restore  them,  if  the  pledgor 
performs  his  part  by  redeeming  them  in  due  time  ^ :  for  the 
due  execution  of  which  contract  many  usefid  regulations  are 
made  by  statute  SO  Geo.  II.  c.  24.  (11)     And  so  if  a  landlord 
distrains  goods  for  rent,  or  a  parish  officer  for  taxes,  these 
for  a  time  are  only  a  pledge  in  the  hands  of  the  distrainors, 
and  they  are  bound  by  an  implied  contract  in  law  to  restore 
them  on  payment  of  the  debt,  duty,  and  expences,  before  the 
time  of  sale;  or,  when  sold,  to  render  back  the  overplus.     If 
a  friend  delivers  any  thing  to  his  friend  to  keep  for  him,  the 
receiver  is  bound  to  restore  it  on  demand ;  and  it  was  for- 
merly held  that  in  the  mean  time  he  was  answerable  for  any 
damage  or  loss  it  might  sustain,  whether  by  accident  or  other- . 
wise*;  unless  he  expressly  undertook ^  to  keep  it  only  with 
the  same  care  as  his  own  goods,  and  then  he  should  not  be 
answerable  for  theft  or  other  accidents.      But  now  the  law 
seems  to  be  settled  ^  that  sudi  a  general  bailment  will  not 
charge  the  bailee  with  any  loss,   unless  it  happens  by  gross 

"  Cro.  Car.  271.  r  4  Rep.  84. 

"^  Cro.  Jac  245.     Yelr.  178.  »  Lord  Raym.  909.     12  Mod.  487. 

>>  Co.  Lite  89. 


(11)  The  59&40G.3.  c.  99.  is  now  the  regulating  statute  on  this  sub- 
ject.   It  limits  the  interest  which  pawnbrokers  may  take,  in  protection  of 
the  distressed  pawnors ;  and  it  attempts,  by  several  provisions,  to  guard 
against  the  facility,  which  pawnbroking  affords  to  the  dishonest  for  the  pat- 
ting away  of  stplen  goods.    At  the  expiration  of  a  year  and  a  day,  unte- 
deemed  pledges  are  to  be  considered  forfeited,  and  may  be  sold  by  public 
auction  only,  unless  the  pawnor  shall  give  notice  to  the  broker  not  to  sell 
them,  in  which  case  the  sale  must  be  postponed  for  three  calendar  months  r 
but  in  no  case  does  this  forfeiture  devest  the  property  out  of  the  pawnor, 
unless  the  broker  s^s  under  the  power  of  the  statute;  and  the  pawnee 
has  a  right  at  any  time,  before  a  sale  has  takes  place,  to  redeem  the  goods^ 
Waller  v.  Smith,  5  B.&  A.  439.,  and  even  where  sold,  if  the  goods  have  been 
pawned  for  more  than  ten  shillings,  and  they  sell  for  more  than  the  prin« 
cipal  and  interest  due  on  them,  and  the  costs  of  the  sale,  the  owner  is 
entitled  to  such  overplus  upon  demand  made  within  threcf  years  Bfter  th^ 
sale;  the  object  of  the  sale  being  merely  to  reimburse  the  Inroker  his  prin- 
cipal, interest,  and  expencea. 

K  K    S 
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neglect,  which  is  an  evidence  of  fraud :  but,  if  he  undertakes 
specially  to  keep  the  goods  safely  and  securely,  he  is  bound 
to  take  the  same  care  of  them,  as  a  prudent  man  would  take 
of  his,  own*.  (12) 

*  In  all  these  instances  there  is  a  special  qualified  prc^rty 
transferred  from  the  bailor  to  the  bailee,  together  with  the 
possession.  It  is  not  an  absolute  property,  because  of  his  con- 
[  45S  ]  tract  for  restitution ;  the  bailor  having  still  left  in  him  the 
right  to  a  chose  in  action,  grounded  upon  such  contract  And, 
on  account  of  this  qualified  property  of  the  bailee,  he  may 
(as  well  as  the  bailor)  maintain  an  action  against  such  as  in- 
jure or  take  away  these  chattels.  The  tailor,  the  carrier,  the 
innkeeper,  the  agisting  &rmer,  the  pawnbroker,  the  distreinor, 
and  the  general  bailee,  may  all  of  them  vindicate,  in  their 
own  right,  this  their  possessory  interest,  against  any  stranger 
or  third  person  >>•  For,  being  responsible  to  the  bailor,  if 
the  goods  are  lost  or  damaged  by  his  wilful  de&ult  or  gross 
negligence,  or  if  he  do  not  deliver  up  the  chattels  on  lawful 
demand,  it  is  therefore  reasonable  that  he  should  have  a  right 
of  action  against  all  other  persons  who  may  have  purloined 
or  injured  them ;  that  he  may  always  be  ready  to  answer  the 
call  of  the  bailor. 

S.  Hiring  and  borrowing  are  also  contracts  by  which  a 
qualified  property  may  be  transferred  to  the  hirer  or  bor- 
rower :  in  which  there  is  only  this  difference,  that  hiring  is 

*  By  the  laws  of  Sweden  the  depo-  in  the  same  manner ;  "  Jura  enim  nos- 

sitary  or  bailee  of  goods  is  not  bound  to  •*  tra,**  says  Stiemhook,  "  doium  prae- 

restitution,  in  case  of  accident  by  fire  or  '*  sumuiUt  si  una  non  pereant."     (2>e 

theft :  provided  liis  own  goods  perished  "Jtire  Sueon.  /.  2.  c.  5«]    "IS  Rep.  69. 


(12)  It  must  be  understodd^  that  this  special  undertaking  be  founded  on 
a  sufficient  consideration,  for  the  mere  promise  to  keep  safely  will  not 
impose  a  new  obligation  in  law.  The  student  wiH  find  the  best  abstract 
of  the  law  on  the  responsibility  of  bailees  in  Lord  Holt'a  (Celebrated  judg« 
ment  in  the  case  of  Coggs  v.  Bernard,  2  Ld.  Ray  hi.  912.  The  principle 
upon  which  the  responsibility  increases,  from  requiring  less  than  even  ordi- 
nary care,  up  to  the  greatest  possible  degree  of  it,  and  beyond  that  even  to 
the  liability  for  the  violent  and  wrongful  acts  of  others,  is  mainly  regulated 
by  the  less  or  greater  degree  of  convenience  or  gain  derived  by  the  bailee 
from  the  bailment. 


Ch.  30.  OF  THINGS.  45S 

always  for  a  price,  a  stipend,  or  additional  recompense ;  b6r- 
jrowiog  is  merely  gratuitous.  But  the  law  in  both  cases  is 
the  same.  They  are  both  contracts,  whereby  the  possession 
and  a  transient  property  is  transferred  for  a  particular  time 
or  use,'  on  condition  to  restore  the  goods  so  hired  or  borrowed, 
as  soon  as  the  time  is  expired  or  use  performed ;  together 
with  the  price  or  stipend  (in  case  of  hiring)  either  expressly 
agreed  on  by  the  parties,  or  left  to  be  implied  by  law  ac- 
cording to  the  value  of  the  service.  By  this  mutual  contract, 
the  hirer  or  borrower  gains  a  temporary  property  in  the  thing 
hired,  accompanied  with  an  implied  condition  to  use  it  with 
moderation,  and  not  abuse  it;  and  the  owner  or  lender 
retains  a  reversionary  interest  in  the  same,  and  acquires  a  new 
property  in  the  price  or  reward.  Thus  if  a  man  hires  or 
borrows  a  horse  for  a  month,  he  has  the  possession  and  a 
qualified  property  therein  during  that  period  :  on  the  expiriH 
tion  of  which  his  qualified  property  determines,  and  die 
owner  becomes  (in  case  of  hiring)  entitkd  also  to  the  price 
for  which  the  horse  was  hired  ^ 

There  is  one  species  of  this  price  or  reward,  the  most  [  454  3 
usual  of  any,  but  concerning  which  many  good  and  learned 
men  have  in  former  times  very  much  perplexed  themselves 
and  other  people,  by  raising  doubts  about  its  legality  in  Jbro 
canscieniiae.  That  is,  when  money  is  lent  on  a  contract  to 
receive  not  only  the  principal  sum  again,  but  also  an  increase  - 
by  way  of  compensation  for  the  use ;  which  generally  is  called 
interest  by  those  who  think  jt  lawfiil,  and  usury  by  those  who 
do  not  so.  For  the  enemies  to  interest  in  general  make  no 
distinction  between  that  and  usury,  holding  any  increase  of 
money  to  be  indefensibly  usurious.  And  this  they  ground  ^ 
as  well  on  the  prohibition  of  it  by  the  law  of  Moses  among 
the  Jews,  as  also  upon  what  is  said  to  be  laid  down  by  Ari^ 
stotle^,  that  money  is  naturally  barren,  and  to  make  it  breed 
money  is  preposterous,  and  a  p^ersion  of  the  end  of  if  s  iii- 
stitiitiop,  which  was  only  to  sefVe  the  purposes  of  exchange 
and  not  of  increase.  Hence  the  school  divines  have  branded 
the  practice  of  taking  interest,  as  being  contrary  to  the  di- 

<  teU,  1 72.     Cro.  ^ac.  236.  '  PoHt.  1, 1.  c  10.    Una  pMiige  btlh 

been  suqpeded  to  be  spurkraf. 
«  K  4 


45i  THE  (BIGHTS  Book 

vine  lew  bolh  iMUulral  and  revealed ;  and  the  canon  law  *  Iub 
proscribed  tjie'  taking  any^  the  least,  incr^ise  for  theloan  o£ 
money  as  a  mortal  sin-. 

But,  in  answer  to  this,  it  hath  been  observed,  that,  the 
Mosaical  precept  was  clearly  apolitical,  and  not  a  incnral  pre- 
cept It  only  prohibited  tlie  Jews  from  taking  usuEy  from 
their  brethren  the  Jews ;  but  in  express  words  permitted 
them  to  take  Jt  of  a  stranger ' :  which  proves  that  the  taking 
•of  moderate  usury,  or  a  reward  for  the  use,  for  so  the  woiti 
signifies,  is  not  malum  inse ;  since  it  was  allowed  where  any 
but  an  Israelite  -was  concerned.  And  as  to  the  reason  sup^ 
posed  to  be  given  by  Aristotle,  and  deduced  from'  the  nattt^* 
ral  barrenness  of  money,  the  same  may  with  equal  torc^  be 
alleged  of  houses,  which  never  breed  houses ;  and  twenty  other 
things,  which  nobody  doubts  it  is  lawful  to  make  profit  o^  'by 
lettudg  them  to  hire.  And  though  money  was  originally  used 
only  for  the  purposes  of  exchange,  yet  the  laws  of  any  state 
[  455  ]  may  be  well  justified  in  permitting  it  to  be  turned  to  the  pur- 
poses of  profit,  if  the  convenience  of  society  (the  great  end 
for  which  money  was  invented)  sliall  require  it  And  that  the 
allowance  of  moderate  interest  tends  greatly  to  the  benefit  of 
the  public,  especially  in  a  trading  country,  will  appear  fix>m 
that  generally  acknowledged  principle,  that  commerce  cannot 
subsist  without  mutual  and  extensive  credit  .  Unless  money 
therefore  can  be  borrowed,  trade  cannot  be  carried  on ;  and 
if  no  premium  were  allowed  for  the  hire  of  money,  few  per<- 
sons  would  care  to  lend  it;  or  at  least  the  ease  of  borrowing 
at  a  short  warning  (which  is  the  life  of  commerce)  would  be 
entirely  at  an  end.  Thus,  in  the  dark  ages  of  monkish.  su« 
perstition  and  civil  tyranny,  when  interest  was  laid  under  a 
total  interdict,  commerce  was  also  at  it*s  lowest  ebb,  and  fell 
^tirely  into  the  hands  of  the  Jews  and  Lombards  :  but  when 
men's  minds  began  to  be  more  enlarged,  when  true  religion 
and  real  liberty  revived,  commerce  grew  again  into  credit : 
and  again  intlroduced  with  itself  it's  insepanible  companion^ 
the  doctrine  of  loans  upon  interest  And,  as  to  any  scruples 
of  c<Hiscience,  since  all  other  conveniences  of  life  may  either 
be  bought  or  hired,  but  monej  can  only  be  hired,  there  seems 

*  Decretal,  i.  5,  tit,  I'J,  ^  Deut.  xxlil  20» 
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to  be.no  greater  oppression  in  taking  a  recompense  or  priee 
•for  the  hire  of  this,    than  of  any  -other  oonveni^ice.     To 
demand    an   exorbitant  price   is    equally   contrary   to  con- 
science,   for  the  loan  of  a  horse,   or  the -loan  of  a  sum  <>f 
-money :  but- a  reasonable  equivalent  »for  the  temporary  incon- 
venience, which  the  owner  may -feel  by  the  want  of  it,  andibr 
the  hazard  of  his  losing  it  entirdy,  is  not  more  immoral  in 
one  case  than  it  is  in  the  other.     Indeed  the   absolute  prohi- 
bition of  lending  upon  any,  even,   moderate  interest,  intro- 
duces the  very  inconvenience  which  it  scans  meant  to  re- 
•medy.     The  necessity  of  individuals  will  make  borrowing 
unavoidable.     Without  some  profit  allowed  by  law,  there 
win  be  but  few  lenders ;  and  those  principally  bad  men,  who 
will  break  through  the  law,  and  take  a  profit ;  and  then  will 
endeavour  to  indemnify  themselves'  from  the  danger  of  'the 
penal^,    by  making  that  profit  exorbitant     A  capital  dis- 
tinction must  therefore  be  made  between  a  moderate  luid  exor-  [  456  ] 
bitant  profit ;  to  the  former  of  which  we  usually  give  the  name 
'of  interest,  to  the  latter  the  truly  odious  appellation  of  usury : 
the  former  is  necessary  in  every  civil  state,  if  it  were  but  to  ex- 
clude the  latter,  which  ought  never  to  be  tolerated  in  any  well- 
regulated  society.  For,  as  the  whole  of  this  matter  is  •  w^ll  sum* 
med  up  by  Grotius',    ^^if  the  compensation  allowed  by  law 
^^  does  not  exceed  the  proportion  of  the  haaard  run,  or  the 
'<<  want  felt,  by  the  loan^  it's  allowance  is  neither  repugnant 
*^  to  the  revealed  nor  the  natural  law :  but  if  it  exceeds  those 
^*  bounds,  it  is  then  oppressive  usury;  and  though  the  munici- 
^^  pal  laws  may  give  it  impunity,  they  can  never  make  it  just'' 

We  see  that  the  exorbitance  or  moderation  of  interest,  for 
money  lent,  depends  upon  two  circumstances ;  the  inconveni- 
ence pf  parting  with  it  for  the  present,  and  the  hazard  of  losing 
it  entirely.  The  inconvenience  to  individual  lenders  caji 
never  be  estimated  by  laws  ;  the  rate  therefore  of  general  in- 
terest must  depend  upon  the  usual  or  general  inconvenience. 
"This  results  entirely  from  the  quantity  of  specie  or  current 
money  in  the  kingdom ;  for  the  more  specie  there  is  circu- 
lating in  any  nation,  the  greater  superfluity  there  will  be,  be- 
yond what  is  necessary  to  carry  on  the  business  of  exchange 

«  dej.  b.^p.  I,  2.  c.  12.  J  22. 
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and  the  common  concerns  of  life.  In  every  nation  or  public 
community,  there  is  a  certain  quantity  of  money  thus  neces- 
sary ;  which  a  person  well  skilled  in  political  arithmetic  migfat 
perhaps  calculate  as  exactly,  as  a  private  banker  can  the  de- 
mand for  running  cash  in  his  own  shop :  all  above  this  He- 
cessary  quantity  may  be  spared,  or  lent,  without  much  inom- 
venience  to  the  respective  lenders ;  and  the  greater  this  na- 
tional superfluity  is,  the  more  numerous  will  be  the  lenders, 
and  the  lower  ought  the  rate  of  the  national  interest  to  be ; 
but  where  there  is  not  enough  circulating  cash,  or  barely 
'  enough,  to  answer  the  ordinary  uses  of  the  public,  interest 
will  be  proportionably  high  :  for  lenders  will  be  but  few,  as 
few  can  submit  to  the  inconvenience  of  lending. 

m 

[  457  3  '^  ^^  ^^  hazard  of  an  entire  loss  has  it's  wei^t  in  the 
regulation  of  interest:  hence  the  better  the  security,  the  lower 
will  the  interest  be ;  the  rate  of  interest  being  generally  in  a 
compound  ratio,  formed  out  of  the  inomvenience,  and  the 
hazard.  And  as,  if  there  were  no  inconvenience,  there  should 
be  no  interest  but  what  is  equivalent  to  the  hazard,  so,  if  there 
were  no  hazard,  there  ought  to  be  no  interest,  save  only  what 
arises  from  the  mere  inconvenience  of  lending.  Thus,  if  the 
quantity  of  specie  in  a  nation  be  such,  that  th^  general  incon- 
venience of  lending  for  a  year  is  computed  to  amount  to  tAree 
per  cent^  a  man  that  has  money  by  him  will  perhaps  lend  it 
upon  good  personal  security  otjtve  per  cent.,  allowing,  two 
for  the  hazard  run ;  he  will  lend  it  upon  landed  security  or 
mortgage  at  Jour  per  cent,,  the  hazard  being  proportionably 
less ;  but  he  will  lend  it  to  the  state,  on  the  maintenance  of 
which  all  his  property  depends,  at  three  per  cent,,  the  hazard 
being  none  at  all.  (13) 


(13)  Thin  proportion  between  the  inconvenience,  artd  the  two  detcrip*. 
tions  of  hazard,  is  entirely  arbitrary,  and  only  put  for  an  ejiample. 

In  this  disquisition  upon  the  principles  which  regulate  the  rate  of  inte^' 
rest,  and  on  all  subjects  connected  with  political  economy,  the  author  writes 
with  .the  information  only  of  his  age ;  his  reasoning  is  open  to  much  ob- 
servation, but  as  the  subject  is  only  collateral,  and  could  not  be  explained 
satisfactorily  except  at  considerable  length,  I  thmk  it  better  to  tontenl  tuy-. 
self  with  this  notice. 
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But  sometimes  the  hazard  may  be  greater,  than  the  rate 
of  interest  allowed  by  law  will  compensate.  And  this  gives 
rise  to  the  practice  of,  1.  Bottomry,  or  respandmUiiu  2.  Po- 
licies of  insurance*     3.  Annuities  upon  lives. 

And  first,  bottomry  (which  originally  arose  firom  permit- 
ting the  master  of  a  ship,  in  a  foreign  country,  to  hypothe- 
cate the  ship  in  order  to  raise  money  to  refit)  (14)  is  in  the  na- 
ture of  a  mortgage  of  a  ship ;  when  the  owner  takes  up  money 
to  enable  him  to  carry  on  his  voyage,  and  pledges  the  keel  or 
bottom  of  the  ship  {partem  pro  toto)  as  a  security  for  the  repay- 
ment In  which  case  it  is  understood,  that  if  the  ship  be 
lost,  the  lender  loses  also  his  whole  money ;  but,  if  it  returns 
in  safety,  then  he  shall  receive  back  his  principal,  and  also 
the  premium  or  interest  agreed  upon,  however  it  may  exceed 
the  legal  rate  of  interest.  And  this  is  allowed  to  be  a  valid 
contract  in  all  trading  nations,  for  the  benefit  of  commerce, 
and  by  reason  of  the  extraordinary  hazard  run  by  the  lender^. 
And  in  this  case  the  ship  and  tackle,  if  brought  home,  are  [  458  3 
answerable  (as  well  as  the  person  of  the  borrower)  for  the 
money  lent  But  if  the  loan  is  not  upon  the  vessel,  but  upon 
the  goods  and  merchandize,  which  must  necessarily  be  sold 
or  exchanged  in  the  course  of  the  voyage,  then  only  the  bor- 
rower, personally,  is  bound  to  answer  the  contract;  who 
therefore  in  this  case  is  said  to  take  up  money  at  respondenticu 
These  terms  are  also  applied  to  contracts  for  the  repayment 
of  money  borrowed,  not  on  the  ship  and  goods  only,  but  on 
the  mere  hazard  of  the  voyage  itself;  when  a  man  lends  a 
merchant  1000/.  to  be  employed  in  a  beneficial  trad6,  with 

^  Moll,  dejur,  mar,  361.     Malyne,     c  43.  Cro.  Jac.  208.  BTnkenh.  quaett. 
lex  mercaU  b.  1.  c.  31.  Bacon's  essays,    jur.privat*  I.  3.  c.  16. 


(14)  ''  This  opinion  may  well  be  doubted,  for  although*  the  practice  of 
lending  money  Upon  maritime  risks  at  a  high  premium  was  well  known  to 
the  Romans  before  the  time  of  Justinian,  yet  in  those  titles  of  the  Digest 
and  the  Code,  which  expressly  treat  of  this  subject,  no  mention  is  made  of 
contracts  of  this  nature  entered  into  by  the  master  of  a  ship  in  that  cha- 
racter, according  to  the  practice  which  has  since  universally  prevailed. 
And  except  for  the  purpose  of  securing  the  payment  of  maritime  interest, 
actual  hypothecation  was  not  necessary  to  give  the  creditor  a  claim  upon 
the  ship."    Abbott  on  Shipping,  143.  4th  edition. 
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condition  U>  be  repaid  with  extraordinary  interest,  in  case  such 
a  voyi^  be  safely  performed ' :  which  kind  of  agreement  is 
sometimes  called  Jbemis  nauticum^  and  sometimes  usura  mari^ 
timaK  But  as  this  gave  an  opening  for  usurious  and  gaming 
contracts,  especially  upon  long  voyages,  it  was  enacted  by  the 
statute  19  Geo.  II.  c.87.  that  all  monies  lent  on  b€>ttomry  or 
at  re^ptmdenticL^  on  vessels  [belonging  to  his  Majesty's  sub- 
jects] bound  ]p  or  from  the  East  Indies,  (15)  i^all  be  ex- 
pressly lent  only  upon  the  ship  or  upon  the  merchandize; 
that  the  lender  shall  have  the  benefit  of  salvage  ^ ;  a^d  that  if 
the  borrower  hath  not  an  interest  in  the  ship,  or  in  the  effects 
<m  board,  equal  to  the  value  of  the  sum  borrowed,  he  shall 
be  req>onsible  to  the  lender  for  so  much  of  the  principal  as 
hath  not  been  laid  out,  with  legal  interest  and  all  other 
charges,  though  the  ship  and  merchimdiee  be  totaHy  lost. 

Secondly,  a  policy  of  insurance  is  -a  contract  between  A 
and  B,  that  upon  A's  paying  a  premium  equivalent  to  the 
hazard  ran,  B  will  indemnify  or  insiu*e  him  against  a  par- 
ticular event  This  is  founded  upon  one  of  the  same  prin- 
ciples as  the  doctrine  of  interest  upon  loans,  ihat  of  hazard  \ 
but  not  that  of  inconvenience.  For  if  I  insure  a  ship  to  the 
Levant,  and  back  again,  eXfroe  per  cent. ;  here  I  calculate  the 
diance  that  she  performs  her  voyage  to  be  twenty  to  one 
against  her  being  lost:  and,  if  she  be  lost,  I  lose  100/.  and 
get  51.  Now  this  is  much  the  same  as  if  1  lend  the  merchant 
whose  whole  fortunes  are  embarked  in  this  vessel,  lOOl.  at 
t  459  ]  the  rate  of  eight  per  cent.  For  by  a  loan  I  should  be  imme- 
diately out  of  possession  of  my  money,  the  inconvenience  of 
which  we  have  supposed  equal  to  three  per  cent.:  if  therefore 
I  had  actually  lent  him  100/.,  I  must  have  added  3/.  on  the 
score  of  inconvenience,  to  the  51.  allowed  for  the  hazard, 
which  together  would  have  made  8/.     But,  as  upon  an  insur- 

'  1  Sid.  27.  k  See  Vol.  I.  page  294. 

j  TAoWoy,  ibid,     Malyne,  ibid* 


(16)  And  a  previous  statute,  7  G.l.  c21.  makes  null  and  void  all  con- 
tracts by  his  nu\|esty's  subyects,  or  any  one  in  trust  for  thein,  upon  the  loan 
of  any  money  by  way  of  bottonir}'  on  any  ship  in  the  service  of  foreigners 
bound  to  the  East  Indies. 


Ch.  SO.  OF  THINGS.  459 

ance,  I  am  never  out  .of  possession  of  my  money  till  the  loss* 
a^stually  happens^  nothing  is  therein  allowed  uposi  the  ptix^^ 
ciple  of  inconvenience,  but  all  upon  the  prindple  of  hazard. 
Thus,  too,  in  a  loan,  if  the  chance  of  repa3rment  depeods  up* 
on  the  borrow^*s  life^  it  is  frequent  (besides  the  usual  rate  of 
interest)  for  the  borrower  to  have  his  life  insured  till  the  time 
of  repayment;  for  which  he  is  loaded  with  an  additional  pre*' 
miuiny  suited  to  hb  age  and  constitution.     Thus,  if  Sempro- 
nius  has  only  an  annuity  for  his  life,  and  would  borrow  100^ 
of  Titius  for  a  year;  the  inconvenience  and -general  hazard 
of  this  loui,^  we  have  seen,  are  equivalent  to  5/.,  which  is 
therefore  the  legal  interest ;  but  there  is  also  a  q>ecial  hazard- 
in  this  case;  for,  if  Sempronius  dies  within  the  year,  Titius^ 
must  lose  the  whole  of  his  lOOL     Suppose  this  chance  to  be 
as  one  to  ten :  it  wiU  follow  that  the  extraordinary  hazard  ir 
worth  10/.  more,  and  therefore  that  the  reasonable  rate  of  in* 
terest  in  this  case  would  ya^Jifteen'per  cent^    But  this  the  law, 
to  avoid  abuses,  will  not  permit  to  be  taken ;  Sempronius  there-- 
fore  gives  Titius  the  lender  only  52.  the  legal  interest;  but: 
applies  to  Gains  an  insurer,  and  gives  him  the  other  10/.  to 
indemnify  Titius  against  the  extraordinary  hazard.     And  int 
this  manner  may  any  extraordinary  or  particular  liazard  be' 
provided  against,  which  the  established  rate  of  interest  will- 
not  reach  ;  that  being  calculated  by  the  stat^  to  answer  only 
the  ordinary  and  general  hazard,  together  with  the  lender'^ 
inconvenience  in  parting  with  his  specie  for  the  time.     But, 
in  order  to  prevent  these  insurances  from  being  turned  into  a- 
mischievous  kind  of  gaming,   it  is   enacted  by  statute  14- 
Geo.  II J.  C.48*,  that  no  insurance  shall  be  made  on  lives,  or 
on  any  other  event,  wherein  the  party  Uisured  hath  no  inte* 
rest ;  that  in  all  policies  the  name  of  such  interested'  pfuty 
shall  be  inserted ;  and  nothing  more  shall  be  recovered  there-    [  460  ] 
on  than  the  amount  of  the  interest  of  the  insured. 

This  doth  not,  however,  extend  to  mmne  insurances, 
which  were  provided  for  by  a  prior  law  of  their  own.  The 
learning  relating  to  these  insurances  hath  of  late  years  been, 
greatly  improved  by  a  series  of  judicialdecisions;  which  have 
now  established  the  law  in  such  a  variety  of  cases,  that  (if 
well  and  judiciously  collected)  tliey  would  form  a  very  com- 
plete title  in  a  code  of  commercial  jurisprudence :  but,  being 
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founded  on  equitable  principles,  which  chiefly  result  from  the 
special  circumstances  of  the  case,  it  is  not  easy  to  reduce  them 
to  any  general  heads  in  mere  elementary  institutes.  (16)  Thus 
much  however  may  be  said ;  that  being  contracts,  the  very 
essence  of  which  consists  in  observing  the  purest  good  hath 
and  integrity,  they  are  vacated  by  any  the  least  shadow  of 
fraud  or  undue  concealment ;  and  on  the  other  hand,  being 
much  for  the  benefit  and  extension  of  trade,  by  distributing^ 
the  loss  or  gain  among  a  number  of  adventurers,  they  are 
greatly  encouraged  and  protected  both  by  common  law  and 
acts  of  parliament.  But  as  a  practice  had  obtained  of  insuring 
large  sums  without  having  any  property  on  board,  which  were 
called  insurances,  interest  or  no  interest,  and  also  of  insuring 
the  same  goods  several  times  over;  both  of  which  were  a 
species  of  gaming  without  any  advantage  to  commerce^  and 
were  denominated  wagering  policies :  it  is  therefore  enacted 
by  the  stat.  19  Geo.  II.  c.S7.,  that  all  insurances,  interest,  or 
no  interest,  or  without  farther  proof  of  interest  than  the 
policy  itself,  or  by  way  of  gaming  or  wagering,  or  without 
benefit  of  salvage  to  the  insurer  (all  of  which  had  the  same 
pernicious  tendency),  shall  be  totally  null  and  void,  except 
upon  privateers,  or  upon  ships  or  merchandize  from  the 
Spanish  and  Portuguese  dominions,  for  reasons  sufficiently 
obvious ;  and  that  no  re-assurance  shall  be  lawful,  excq)t  the 
former  insurer  shall  be  insolvent,  a  bankrupt,  or  dead : 
and  lastly,  that,  in  the  East  India  trade,  the  lender  of 
money  on  bottomry,  or  at  respondentia^  shall  alone  have  a 
[  461  ]  right  to  be  insured  for  the  money  lent,  and  the  borrower  shall 
(in  case  of  a  loss)  recover  no  more  upon  any  insurance  than 
the  surplus  of  his  property,  above  the  value  of  his  bottomry, 
or  respondentia  bond.  (17) 


(16)  This  has  been  done  by  Mr.  Justice  Park  in  his  system  of  the  law 
of  marine  insurances,  and  the  student  will  find  an  excellent  compendium 
of  the  law  on  the  subject,  in  th^  notes  to  the  case  of  Goram  v.  Sweetings 
2  Saund.  200.  ed.  1824. 

(17)  The  object  of  all  insurance  isindemmty ;  and  upon  this  principle, 
all  contracts  of  insurance  are  construed.  Thus,  a  creditor  has  an  interest 
in  the  life  of  his  debtor  to  the  amount  of  his  debt,  and  he  may  insure 
against  the  loss  of  that  debt ;  but  if;  on  the  death  of  the  debtor,  his  ezeca- 

tors 
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Thirdly,  the  practice  of  purchasing  annuities  Jbr  lives  at 
a  certain  price  or  premium,  instead  of  advancing  the  same 
sum  on  an  ordinary  loan,  arises  usually  from  the  inability  of 
the  borrower  to  give  the  lender  a  permanent  security  for  the 
return  of  the  money  borrowed,  at  any  one  period  of  time« 
He  therefore  stipulates  (in  effect)  to  repay  annually,  during 
his  life,  some  part  of  the  money  borrowed;  together  with  legal 
interest  for  so  much  of  the  'principal  as  annually  remains  un- 
paid, and  an  additional  compensation  for  the  extraordinary 
hazard  run,  of  losing  that  principal  entirely  by  the  contingency 
of  the  borrower's  death  :  all  which  considerations,  being  cal- 
culated and  blended  together,  will  constitute  the  just  propor- 
tion or  quantum  of  the  annuity  which  ought  to  be  granted. 
The  real  value  of  that  contingency  must  depend  on  the  age^ 
constitution,  situation,  and  conduct  of  the  borrower;  and 
therefore  the  price  of  such  annuities  cannot,  without  the 
utmost  difficulty,  be  reduced  to  any  general  rules.  So  that 
if,  by  the  terms  of  the  contract,  the  lender's  principal  is  bond 
Jide  (and  not  colourably  i)  put  in  jeopardy,  no  inequality  of 
price  will  make  it  an  usurious  bargain ;  though,  under  some 
circumstances  of  imposition,  it  may  be  relieved  against  in 
equity.  To  throw  however  some  check  upon  improvident 
transactions  of  this  kind,  which  are  usually  carried  on  with 
great  privacy,  the  statute  17  Geo.  III.  c.26.  has  directed, 
that  upon  the  sale  of  any  life  annuity  of  more  than  the  value 
of  ten  pounds  per  annum  (unless  on  a  sufficient  pledge  of 
lands  in  fee-simple  or  stock  in  the  public  funds)  the  true 
consideration,  which  shall  be  in  money  only,  shall  be  set  forth 
and  described  in  the  security  itself;  and  a  memorial  of  the 
date  of  the  security,  of  the  names  of  the  parties,  cestw/  que 
trustSj  cestw/  que  vieSy  and  witnesses,  and  of  the  consideration 
money,  shall  within  twenty  days  after  it's  execution  be  en- 
rolled in  the  court  of  chancery ;  else  the  security  shall  be  null 
and  void :  and,  in  case  of  collusive  practices  respecting  the 

1  Carth.  67. 


ton  discharge  the  debt,  he  can  recover  nothing  from  the  insurer.    GoduUl 
V.  Boldero,  9  East.  72. 


462  THE  RIGHTS  BookH, 

consideratioii,  the  court,  in  which  any  action  is  brought  or 
jadgment. obtained  upon  such  collusive  security,  may  order- 
the^same  to  be  canceiled,  and  the  judgment  (if  any)  to  be 
vacated :  and  also  all  contracts  for  the  purchase  of  annuities 
from  in&nts  shall  remain  utterly  vdd,  and  be  incapable  of 
confirmation  after  such  infants  arrive  to  the  age  of  maturity. 
But  to  return  to  the  doctrine  of  common  interest  on  loans;  (-1 B) 

Upon  the  two  principles  of  inconvenience  and  hazard^ 
compared  together,  di£ferent  nations  have,  at  different  timea^ 
established  di£ferent  rates  of  interest. .  The  Romans  at  one 
time  eUlowed  cefitesimaej  one  per  cent,  monthly^  or /tof/<ceja«r 
cent,  per  annumy  to  be  taken  for  common  loans;  but  Jus* 
tinian  °^  reduced  it  to  trierUesj .  or  one  third  jof  the  as  or  cenle^ 

*"  CoA,   4.  S2.  26.      Nov,  33,  34,  not  only  for  undoBtanding  the  ciTlIum^ 

35.  ■         A  short  explication  of  these  but  also  the  more  classical  wnten,  who 

terms,  and  of  the  division  of  the  Ro-  perpetually  refer  to  this  distrilmtioiu 

rami/M,  wiU  btuseliil  to  the  student,  Thos  Hdraee^od  PElsNM|8i&> 

Romanijmni  longii  ratitmiims  amma 
DUcuni  in  partes  centum  diducere,     Dieai 
FUiui  AUnnit  »  de  quincunce  remota  eU 


(18)  It  has  been  observed,  that  this  act  has  produced  a  greater  number 
of  judicial  decisions  than  any  other  which  has  passed  since  the  statute  of 
frauds.  It  was,  howerer,  repealed  by  the  55  G.  3.  c*  141^  which  directs, 
that  within  thirty  days  after  the  execution  of  any  assurance  creating  aa 
annuity  or  rent-charge  for  life  or  years  determinable  on  lives^  a  memorial 
shall  be  enrolled  according  to  a  form  given  in  the  statute.  And  in  case  any 
part  of  the  consideration  money  be  retained  or  returned  on  any  pretence 
whatsoever,  or  supposing  it  to  be  advanced  in  notes,  if  those  notes  are 
not  paid  when  due;  or  if  the  consideration,  being  in  gpods^is  expressed  to 
be  in  money,  then  the  court,  on  application  of  the  party  against  whom 
any  action  shall  be  brought  on  the  deed,  may  stay  the  proceedings,  or 
vacate  the  judgments,  and  order  the  deed  to  be  cancelled.  The  statute 
abo  annuls  all  contracts  for  annuities  ■  made  by  infants,  notwithstanding 
any  confirmation  by  them  after  coming  of  age;  and  makes  it  a  nusdemesaor 
to  endeavour  to  induce  infants  to  engage  in  such  contracts,  or  to  pledge 
their  word  of  honour  not  to  plead  infancy,  or  make  defence  against  the 
demand  of  such  annuities,  or  to  promise  to  confirm  them  when  of  age. 
The  statute  does  not  extend  to  Scotland  or  Ireland,  nor  to  annuities^  or 
rent-charges  granted  by  will,  marriage-settlement,  or  for  the  advancement 
of  ajchild,.nor  to  the'  cases  excepted  out  of  thp  former  statute^  and 
tioned  in  the  text. 
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simae^  that  is,  Jbur  per  cent. ;  but  allowed  higher  interest  to 

be  taken  of  merchants,  because  there  the  hazard  was  greater. 

So  too  Grotius  informs  us "  that  in  Holland  the  rate  of  in-  C  463  ] 

terest  was  then  eight  per  cent,  in  common  loans,  but  twelve  to 

mercliants.     And  lord  Bacon  was  desirous  of  introducing  a 

similar  policy  in  England  ^ :   but  our   law   establishes   one 

standard  for  all  alike,  where  the  pledge  of  security  itself  is 

not  put  in  jeopardy ;  lest  under  the  general  pretence  of  vague 

and  indeterminate  hazards,  a  door  should  be  open  to  fraud 

and  usury:  leaving  specific  hazards  to  be  provided  against 

by  specific  insurances,  by  annuities  for  lives,  or  by  loans  upon 

respondentia  or  bottomry.    But  as  to  the  rate  of  legal  interest, 

it  has  varied  and  decreased  for  two  hundred  years  past,  ac- 

yoda,  quid  tuperetf  poterai  etmsM,  irictMs  eu, 
Rem  poUris  tervare  tuam  /  redU  unci%  quidJU  f 
Seoiis. 

It  is  tUiirefore  to  be  obsenred,  that  in  according  to  the  relation  they  bore  to 

calculating  the  rate  of  interest,  the  Ro-  this  centesimal  usury^  or  usurae  asset  : 

mans  divided  the  principal  sum  into  an  for  the  sereral  moWplM  of  lli^  tmtiaa, 

hundred  parts,  one  of  which  they  al-  or  duodeciflMd  parti  of  tbt  oi^  wtra 

lowed  to  be  taken  monthly ;  and  this,  known  by  different  munes  according 

which  was  the  highest  rate  of  interest  to  their  different  combinations ;    jer- 

permitted,  they  called  usurae  ceniesimae,  tarn,  quadrans,  triens,  quincunx,  $emli, 

amounting  yearly  to  twelve  per  cent,  teptunr,   bes,  dodranh  detUntSf  dSMsus, 

Now  as  the  Of,  or  Roman  pound,  was  containing  reapeeturely  2,  S,  4,  5»  6,  7, 

commonly  used  to  express  any  integral  8,  9, 10»  1 1,  unciaCf  or  duodecimal  parts 

sum,  and  was  divisible  into  twelve  parts  ofana«.     [J/ISS.  5. 49.  §3.     Gravin. 

or  tinciotf,  therefore  these  twelve  monthly  orig,  jur.  dv.  1.2.  $47.]     lUs  being 

payments  or  unciae  were  held  to  amount  premised,     the    fbiloififfg    tablo    wtU 

annually  to  one  pound,  or  as  uturarius  i  clearly  exhibit  at  once  the  aubdtvisioni   . 

and  so  the  usurae  asses  were  synonymous  of  the  as,  and  the  denominations  of  tlie 

to  the  usurae  ceniesimae.  And  a^l  lower  rate  of  interest 
rates    of   interest    were    denominated 

UsuaAx.  Pabtxs  Assxs.  rxB  Airirvir* 

AiseSf  Hve  eenteMmae         >     integer  '  IS  per  pent,        * 

Deunces .n  ^      ___— _  n 

Dextanees,  vel  decunces '■^^—'     )  10 

Dodrantes —      J 9  ' 

Besses 1 8 

Septunces -ji  '■  7 


Semi»i9%  \       ■  ■           ■ 6 

QMifWunces  ■            -ft  ■  5 

Trientes                    • k                    '      "* 

QuodratUes  ■                         —  \  ■  3 

Sextances  • \  -^— — — ^—  S 

Unoiae —  -fg  ■  1 

"  Dejur.  ft.  4;p.  2.  12.  22.  ^  Etsays,  e.  41. 

VOL.  II.                                 -      L  L                 * "  " 
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cording  as  the  quantity  of  specie  in  the  kingdom  has  increased 
by  accessions  of  trade,  the  introduction  of  paper  credit,  and 
other  circumstances.     Tlie  statute  37  Hen.  VIII.  c.9.  con- 
fined interest  to  ten  per  cerU.y  and  so  did  the  statute  13  Eliz. 
c.  8.     But  as,  through  the  encouragements  given  in  her  reign 
to  commerce,  the  nation  grew  more  wealthy,  so  under  her 
successor  the  statute  21  Jac.  I.  c.l7.  reduced  it  to  eight  per 
cent. ;  as  did  the  statute  12  Car. II.  c.  13.  to  six:  and  lastly 
by  the  statute  12  Ann.st.2.  c.l6.  it  was  brought  down  to  five 
per  cent,  yearly,  which  is  now  the  extremity  of  legel  interest 
that  can  be  taken.     But  yet,  if  a  contract  which  carries  inte- 
rest be  made  in  a  foreign  country,  our  courts  will  direct  the 
payment  of  interest  according  to  the  law  of  that  country  in 
C  ^^  j    which   the  contract  was   made^     Thus   Irish,   American, 
Turkish,   and  Indian   interest,  have   been   allowed   in   our 
courts  to  the  amount  of  even  twelve  per  cent. .-  (19)  for  the 
moderation  or  exorbitance  of  interest  depends  upon  local  cir- 
cumstances ;  and  the  refusal  to  enforce  such  contracts  would 
'  put  a  stop  to  all  foreign  trade.     And,  by  statute  \4(.Geo.  III. 
c.  79.  all  mortgages  and  other  securities  upon  estates  or  other 
property  in  Ireland  or  the  plantations,  bearing  interest  not 
exceeding  six  per  cent,  shall  be  legal ;  though  executed  in  the 
kingdom  of  Great  Britain :  unless  the  money  lent  shall   be 
known  at  the  time  to  exceed  the' value  of  the  thing  in  pledge; 
in  which  case  also,  to  prevent  usurious  contracts  at  home 
under  colour  of  such  foreign  securities,  the  borrower  shall 
forfeit  treble  the  sum  so  borrowed.  (20) 

4.  The  last  general  species  of  contracts,  which  I  have  to 
mention,  is  that  of  debt ;  whereby  a  chose  in  action,  or  right 
to  a  certain  sum  of  money,  is  mutually  acquired  and  lost  \ 

P  1  Equ.  Cas.  Abr.  S89.     1  P.  Wms.  395.  "*  F.  N.  B.  119. 


(19)  In  the  case  of  Indian  interest,  the  legislature  has  interfered,  and  by 
13G.5.  C.63.  S.30.  restrained  it  to  12 per  cent, 

(20)  It  had  been  doubted,  whether  this  statute  extended  to  the  bonds 

and  covenants  of  third  parties  given  as  a  collateral  security  for  the  payment 

in  Great  Britain  of  interest  on  sums  of  money  lent  under  its  protection ; 

the  1  &  2G.IV.  c  51.  was  made  to  remove  this  doubt,  and  extendi  the  provi- 

nom$  of  tb«  formtr  statute  to  those  cases.  See  Vol.  IV.  p.  156.  ft  if  2.  n,(l6}* 
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This  may  be  the  counterpart  of,  and  arise  from,  any  of  the 
other  species  of  contracts.  .As,  in  case  of  a  sale,  where  the 
price  is  not  paid  in  ready  money,  the  vendee  becomes  in- 
debted to  the  vendor  for  the  sum  agreed  on ;  and  the  vendor 
has  a  property  in  this  price,  as  a  chose  in  action,  by  means  of 
this  contract  of  debt  In  bailment,  if  the  bailee  loses  or  de- 
tains a  sum  of  money  bailed  to  him  for  any  special  purpose, 
he  becomes  indebted  to  the  bailor  in  the  same  numerical  sum, 
upon  his  implied  contract,  that  he  should  execute  the  trust 
reposed  in  him,  or  repay  the  money  to  the  bailor.  Upon 
hiring  or  borrowing,  the  hirer  or  borrower,  at  the  same  time 
that  he  acquires  a  property  in  the  thing  lent,  may  also  be- 
come indebted  to  the  lender,  upon  his  x^ontract  to  restore  the 
money  borrowed,  to  pay  the  price  or  premium  of  the  loan, 
the  hire  of  the  horse,  or  the  like.  Any  contract,  in  short, 
whereby  a  determinate  sum  of  money  becomes  due  to  any 
person,  and  is  not  paid,  but  remains  in  action  merely,  is  a 
contract  of  debt.  And,  taken  in  this  light,  it  comprehends  a 
great  variety  of  acquisitions ;  being  usually  divided  into  debts  [  465  ] 
of  record^  debts  by  special^  and  debts  by  simple  contract* 

A  DEBT  of  record  is  a  sum  of  money,  which  appears  to  be 
due  by  the  evidence  of  a  court  of  record.  Thus,  when  any 
specific  sum  is  adjudged  to  be  due  from  the  defendant  to  the 
plaintifl^  on  an  action  or  suit  at  law;  this  is  a  contract  of  the 
highest  nature,  being  established  by  tlie  sentence  of  a  court  of 
judicature.  Debts  upon  recognizance  are  also  a  sum  of  money, 
recognized  or  acknowledged  to  be  due  to  the  crown  or  a  sub- 
ject, in  the  presence  of  some  court  or  magistrate,  with  a  con- 
dition that  such  acknowledgment  shall  be  void  upon  the 
appearance  of  the  party,  his  good  behaviour,  or  the  like :  and 
these,  together  with  statutes  merchant  and  statutes  staple,  S^c. 
if  forfeited  by  non-performance  of  the  condition,  are  also  ranked 
among  this  first  and  principal  class  of  debts,  viz.  debts  of  re- 
cord ;  since  the  contract,  on  which  they  are  founded,  is  witnessed 
by  the  highest  kind  of  evidence,  viz.  by  matter  of  record. 

Debts  by  specialty ^  or  special  contract,  are  such  whereby  a 
sum  of  money  becomes,  or  is  acknowledged  to  be^  .due  by  deed 
or  instrument  under  seal.  Such  as  by  deeS  of  covenant,  by 
deed  of  sale,  by  lease  reserving  rent,  or  by  bond  or  obligation : 
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which  last  we  took  occasion  to  explaia  in  this  twenijieth  chapter 
of  the  present  book ;  and  then  shewed  that  it  is  a  creation  or 
acknowledgment  of  a  debt  from  the  obligor  to  the  oblige^ 
i^ess  the  obligor  performs  a  condition  thereunto  usually 
annexed,  as  the  payment  of  rent  or  money  borrowed,  the  ob- 
servance of  a  covenant, .  and  the  like ;  on  failure  of  which  the 
bond  becomes  forfeited  and  die  debt  becomes  due  iq  law.  (2}) 
These  are  looked  upon  as  the  next  cltiss  of  debts  after  those  of 
record,  being  confirmed  by  special  evidence,  under  seal. 

Debts  by  simple  contract  are  such,  where  the  contract  upon 
which  the  obligation  arises  is  neither  a3Certained  by  matter  of 
record,  nor  yet  by  deed  or  special  instrument,  but  by  niere  oral 
[  4^6  ]  evidence,  the  most  simple  of  any ;  or  by  notes  unsealed,  which 
are^ capable  of  a  more  easy  proof,  and  (therefore  only)  betjter, 
than  a  verbal  promise.  It  is  easy  to  see  intp  what  a  v^t 
variety  of  obligations  this  last  c|as^  msLj  be  branched  out, 
through  the  numerous  contracts  fono^ney^  wl^iich  are  not  only 
expressed  by  the  parties,  but  virtually  implied  in  law.  S<Mne 
of  these  we  have  already  occasionally  hinted  at :  and  the  rest, 
to  avoid  repetition,  must  be  referred  to  those  particular  heads 
in  the  third  l^ook  of  these  Commentaries,  wji^re  the  Jbireach  of 
such  contractjs  will  be  considered.  I  shall  only  observe  at 
present,  that  by  the  statute  29  Car.  II.  cS.  no  exequtor  or 
administrator  shall  be  charged  upon  .any  special  promise  to 
Answer  damages  out  of  his  own  estate;,  and  ho  person  ^hall  be 
charged  upon  any  promise  to  answer  for  the  debt  or  de&ult  of 
another,  or  upon  any  agreement  in  consideration  of  marriage, 
or  upon  any  con^^ract  or  sale  of  any  real  estate,  or  upon  ^any 
agreement  that  is  not*  to  be  performed  within  one  year  from 
the  making;  unless  the  agreement  or  some  memoraixdum 
thereof  be  in  writing,  and  signed  by  the  party  himself,  or  by 
his  authority.  (22) 

B^UT  there  is  one  species  of  debts  upon  simple  contract* 
which,  being  a  transaction  now  introduced  into  all  sorts  of 


(si)  ^  Vol.III.  p.59S.  n.(6)^  and  the notcf  caiLthe  caseflofCTatnf^bi^v. 
GriJUh,  and  Roberts  v.  Mtvielt,  Saund  R.  i.  59,  ii«  1^7.  edit.  1834, 
(22)  See  Vol.  ni.  p.  159.  n.  (12). 
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civil  life,  under  the  imme  of  paper  creiri,  deserves  a  mote 
pvrlicular  regard.  These  are  debts  by  bills  of  exchange^  and 
promissory  notes. 

A  BILL  of  exchange  is  a  security,  originally  invented  among 
merchants  in  dififereot  comitries,  for  the  more  easy  remittance 
of  money  from  the  one  to  the  other,  which  has  smce  spread 
itself  into  almost  all  pecuniary  transactions.  It  is  an  open 
letter  of  request  from  ofte  man  to  another,  desiriiiig  him  to  pay 
a  sum  named  therein  to  a  third  person  on  hb  account;  by 
which  means  a  man  at  the  most  distant  part  of  the  world  may 
have  money  remitted  to  him  from  any  trading  country.  If  A 
lives  in  Jamaica,  and  owes  B,  who  lives  in  England,  1000/., 
now  if  C  be  going  from  England  to  Jamaica^  he  may  pny  B 
this  1 000/.  and  take  a  bill  of  exchai^  drawn  by  B  in  Englatnd 
upon  A  in  Jamaica^  and  receive  it  when  he  comes  thither. 
Thus  does  B  receive  bb  debt,  at  any  distance  of  place,  by 
transferring  it  to  C ;  who  cariies  over  his  money  in  paper 
credit,  without  danger  of  robbery  or  loss.  This  metkod  is  [  467  ] 
said  to  have  been  brought  into  general  use  by<  the  Jews  and 
Lombards,  when  banished  for  their  usury  and  other  vices;  in 
order  the  more  easily  to  draw  their  effects  out  of  France  and 
England  into  those  countries  in  which  they  had  chosen  to 
reside.  But  the  invention  of  it  was  a  little  earlier;  fer  the 
Jews  were  banished  out  of  Guienne  in  1287,  and  out  of 
England  in  1290  ^;  and  iit  1236  the  use  of  piqier  credit  was 
introduced  into  the  Mogul  empire  in  China.'  In  com- 
mon speech  such  a  bill  is  frequently  called  a  drafts  but  a 
hiU  of  exchange  is  the  more  l^al  as  well  as  mercantile  ex- 
pression. The  person,  however,  who  writes  this  letter  is  called 
in  law  the  drcmer^  and  he  to  wham  it  is  written  the  drawee  ,• 
and  the  third  person,  or  negotiator,  to  whom  it  is  payable 
(whether  especially  named,  or  the  bearei-  generally)  is  called 
the  payee. 

These  bills  are  either  ^r^igTi,  or  inland;  foreign^  when 
drawn  by  a  merchant  residing  abroad  upon  his  correspondent 
in  England,  or  vice  versa ;  an^  inland^  when  both  the  drawer 
and  the  drawee  reside  within  the  kingdom.    Formerly  foreign 

'  2  Carte.  Hist.  Eog.SOS.  306.  '  Mod.  Un,  Hist.  iv.  499. 
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bills  of  exchange  were  much  more  regarded  m  the  eye  of  the 
law  than  inland  ones,  as  being  thought  of  more  public  concern 
in  the  advancement  of  trade  and  commerce.  But  now  by  two 
statutes,  the  one  9  &  1 0  W.  III.  c.  1 7.  the  other  3 &  4  Ann.  c.  9. 
inland  bills  of  exchange  are  put  upon  the  same  footing  as  fo- 
reign ones ;  what  was  the  law  and  custom  of  merchants  with 
regard  to  the  one,  and  taken  notice  of  merely  as  such  %  being 
by  those  statutes  expressly  enacted  with  regard  to  the  other. 
So  that  now  there  is  not  in  law  any  manner  of  difference  be- 
tween them.  (23) 

Promissory  notes,  or  notes  of  hand,  are  a  plain  and  direct 
engagement  in  writing,  to  pay  a  sum  specified  at  the  time 
therein  limited  to  a  person  therein  named,  or  sometimes  to  his 
order,  or  often  to  the  bearer  at  large.  These  also,  by  the  same 
statute  3&4<  Ann.  c.  9.  are  made  assignable  and  indorsable  in 
like  manner  as  bills  of  exchange.  But,  by  statute  1 5  Geo. III. 
[  468  ]  c  51.  all  promissory  or  other  notes,  bills  of  exchange,  drafts, 
and  undertakings  in  writing,  being  negotiable  or  transferable, 
for  the  payment  of  less  than  twenty  shillings,  are  declared  to 
be  null  and  void ;  and  it  is  made  penal  to  utter  or  publish  any 
such ;  they  being  deemed  prejudicial  to  trade  and  public  cre- 
dit. (24)  And  by  1 7  Geo.  III.  c  30.  all  such  notes,  bills,  drafts, 
and  undertakings,  to  the  amount  of  twenty  shillings,  and  less 
than  five  pounds,  are  subjected  to  many  other  regulations  and 
formalities ;  the  omission  of  any  one  of  which  vacates  the  se- 
curity, and  is  penal  to  him  that  utters  it.  (25) 

<  1  Roll.  Abr.  6. 
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(23)  See  post,  469,  470. 

(24)  The  48 G.  3.  c. 88.' which  repealed  this  statute,  contains  the  same 
restriction,  almost  in  the  same  words,  and  makes  the  penalty,  which  can- 
not exceed  20/.,  nor  be  less  than  51.  recoverable  before  a  single  justice  of 
the  peace ;  the  penalty  to  go  in  moieties  to  the  informer  and  the  poor  of 
the  parish  in  which  the  offence  is  committed. 

(2^)  This  statute,  so  far  as  relates  to  promissory  notes,  drafts,  or  mder* 
takings  in  writings  payable  on  demand  to  the  bearer,  after  many  suspensions 
during  the  late  reign,  now  stands  suspended  till  the  5th  day  of  January  1 833. 
by  the  3 G.I V.  c.70.  And  the  37 G. 3.  c.28.  had  provided  that  all  notes 
payable  to  bearer,  and  issued  by  the  Dank  of  England,  should  be  good 
and  valid  in  law,  though  for  the  payment  "of  less  than  5l. 
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The  payee,  we  may  observe,  either  of  a  bill  of  exchange 
or  promissory  note,  has  clearly  a  property  vested  in  him  (not 
indeed  in  possession  but  in  action)  by  the  express  ccmtract  of 
the  drawer  in  the  case  of  a  promissory  note,  and,  in  the  case 
of  a  bill  of  exchange,  by  his  implied  contract,  viz.  that,  pro- 
vided the  drawee  does  not  pay  the  bill,  the  drawer  will :  for 
which  reason  it  is  usual  in  bills  of  exchange  to  express  that 
the  value  thereof  hath  been  received  by  the  drawer  " ;  in  order 
to  shew  the  consideration,  upon  which  the  implied  contract  of 
repayment  arises.  And  this  property,  so  vested,  may  be  trans- 
ferred and  assigned  from  the  payee  to  any  other  man;  con- 
trary to  the  general  rule  of  the  common  law,  that  no  chose  in 
action  is  assignable :  which  assignment  is  the  life  of  papar 
credit  It  may  therefore  be  of  some  use  to  mention  a  few  of 
the  principal  incidents  attending  this  transfer  or  assignment, 
in  order  to  make  it  regular,  and  thereby  to  charge  the  drawer 
with  the  payment  of  the  debt  to  other  persons  than  those  with 
whom  he  originally  contracted. 

In  the  first  place,  then,  the  payee,  of  person  to  whom  or 
whose  order  such  bill  of  exchange  or  promissory  note  is  pay- 
able, may  by  indorsement,  or  writing  his  name  in  dorso^  or  on 
the  back  of  it,  assign  over  his  whole  property  to  the  bearer,  or 
else  to  another  person  by  name,  either  of  whom  is  then  called 
the  indorsee;  and  he  may  assign  the  same  to  another,  and  so 
on  in  infinitum.  And  a  promissory  note,  payable  to  A,  or  [  469  3 
bearer^  is  negotiable  without  any  indorsement,  and  payment 
thereof  may  be  demanded  by  any  bearer  of  it ".  But,  in  case 
of  a  bill  of  exchange,  the  payee,  or  the  indorsee,  (whether  it  be  a 
general  or  particular  indorsement),  is  to  go  to  the  drawee,  and 
offer  his  bill  for  acceptance ;  which  acceptance  (so  as  to  charge 
the  drawer  with  costs)  must  be  in  writing,  under  or  on  the 
back  of  the  bill.  If  the  drawee  accepts  the  bill,  either  verbally 
or  in  writing  '^,  he  then  makes  himself  liable  to  pay  it ;  this 
being  now  a  contract  on  his  side,  grounded  on  an  acknow- 
ledgment that  the  drawer  has  effects  in  his  hands,  or  at  least 
credit  sufficient  to  warrant  the  payment.     If  the  drawee  re- 

"  Sen.  1812.  "^  Stim.  1000. 

^  2  Show.  235.  —  Grant  v.  Vaughas. 
T.  4  Geo.  III.  B.  E. 
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fwm  i»  acoopt  ikie  bill,  and  it  be  of  the  ralue  of  20L  or 
upwards,  and  expressed  to  be  for  value  received,  the  payee  or 
indoraee  may  protest  it  for  non-acceptance ;  which  protest  must 
i)e  made  in  ivritifig  under  a  copy  of  such  bill  of  exchange,  by 
«ome  notary  pubUc^  otj  if  no  such  notary  be  resident  in  the 
place,  then  by  any  other  substantial  inhabitant,  in  tfie  presence 
•oftwo  credible  witnesses^  and  notice  of  such  protest  must, 
widnn  fourteen  days  after,  be  given  to  the  drawer.  (26) 

But,  in  case  sbcIi  bill  be  accepted  by  the  drawee,  and  afker 
aooeptfmoe  he  fails  of  refuses  to  pay  it  within  dn'ee  days  after 
it  benomes  due,  (which  three  days  are  called  days  of  grace,) 
the  payee  or  indorsee  is  then  to  get  it  protested  for  non-- 
payment,  in  iitt  sam^  manner,  and  by  the  same  .persons  who 
are  to  protest  it  in  ease  of  noii-acceplance,  and  such  pvotest 
most  also  be  notified;  within  fourteen  days  after,  to.  the 
drawer.  And  he,  on  producing  s«ck  protest,  either  of  noa* 
.  acceptance,  or  non-payment,  is  bound  to  make  good  to  the 
payee,  or  indorsee,  not  only  the '  amount  of  the  said  bills, 
(which  be  is  bound  to  do  within  a  reasonable  time  af)«r  ucm- 
paynoeot,  without  any  protest,  by  the  ]:«les  of  the  common 


(26)  A  bill  need  not  be  presented  for  acceptance^  where  it  is  payable  at  a 
certain  day,  becnnse  the  time  is  then  running  on  equally,  whether  accepted 
or  not ;  and  the  responsibility  of  the  drawer  is  not  protracted.    If  it  be 
pt^ble  at  a  certain  distance  of  time  after  sight,  then  it  is  necenaiy  to  pre' 
seot  it  willun  a  reasonable  time,  beci^use  by  not  doing  so,  the  risk  mnd 
responsibility  of  the  drawer  are  indefinitely  protracted.    If  it  be  presented 
.  for  acceptance  (which  acceptance,  in  the  case  of  an  inland  bill^  can  now 
,^nly  be  in  writing  hy  1&2G.1V.  c. 78.)  whether  necessanly  or  not,  the 
sa^yie  consequence  follows  that  a  prompt  notice  to  the  drawer,  not  as-atated^ 
in-^t^e  toxit,  a  foortecn  days'  notice,  becomes  necessary  ki  case  o£  non* 
acoaptance.    The  reason  of  both  these  rules  is  ultimately  the  same;  the 
supposition  that  the  drawee  owes  the  drawer  money,  or  has  effects  of  the 
drawer's  in  his  hands  equivalent  to  the  bill  drawn  —  in  the  first  case  that 
debt,  or  those  effects  should  not  be  left  indefinitely  in  his  hands,  which 
wmdd  be  the  effect  of  not  preaeniing  the  Inll ;  in  the  latter  he  should  hare 
prompt  notice  of  the  noo-accep^ooe  to  enable  him  to  dr^w  than  out,. 
the  drawee  refusing  to  ^ply  th/epa  to  the  purpose  for  which  the  drawer 
had  destined  them.    The  consequence  is,  that  if  the  drawer  had  no  efiects^ 
nor  any  ground  to  expect  any  in  the  hands  of  the  drawee,  from  the  time 
when  the  bill  was  drawn  until  it  became  payable,  and  had  no  other  Yafid 
foundatipn  tq  expect  payment  by  the  drawee,  he  is  not  entitlod  to  notice,- 
because  the  want  of  it  cannot  prejudice  him.    See  Bayley  on  Bills. 
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hmr  *)  but  also  inlerest  juid  all  chaFges^  to  be  ocm^uted  from 

Che  time  of  making  such  protest.     But  if  no  protect  be  made 

€n-  notified  to  the  drawer,  and  any  damage  aocraes  by  tmch 

neglect,   it  siiall  &U  on  the  hdder  of  the  bill.  (27)     The  bill  [  470  ] 

when  refused,  most  be  demanded  of  the  drawer  as  soon  as 

coateniently  iliay  be^    for  though,  when  one  daraws  a  bill  of 

exchange,  he  subjects  himself  to  the  payment,  if  the  person 

on  whom  it  is  .drawn  refuses  either  to  accept  or  pay,  yet  that 

is  with  this  limitation,  that  if  the  bill  be  not  paid  when  due, 

the  person  to  whom  it  is  payable  shall  in  convenient  time 

give  the  drawer  notice   thereof;  for  otherwise  the  law  will 

imply  it  paid:  since  it  would  be  prejudicial  to  commerce  if 

a  bill  might  rise  up  to  charge  the  drawer  at  any  distance  of 

time :  when  in  the  mean  time  all  reckonings  and  accounts 

may  be  adjusted  between  the  drawer  and  the  drawee^. 

If  the  bill  be  an  indorsed  bill,  and  the  indorsee  cannot  get 
the  drawee  to  discharge  it,  he  may  call  upon  either  the  drawer 
or  the  indorser,  or  if  the  bill  has  been  negotiated  through 
many  l>ands,  upon  any  of  the  indorsers ;  for  each  indorser  is 
a  warrantor  for  the  payment  of  the  -  bill,  which  is  frequently 
taken  in  payment  as  much  (or  more)  upon  the  credit  of  the 
indorser^  as  of  the  drawer.  And  if  such  indorser,  so  called 
upon,  has  the  names  of  one  or  more  indorsers  prior  to  his 
own,  to  each  of  whom  he  is  properly  an  indorsee,  he  is  also 
at  liberty  to  call  upon  any  of  them  to  make  him  satisfaction  ; 
and  so  upwards.  But  the  first  indorser  has  no  body  to  resort 
to,  but  the  drawer  only. 

What  has  been  said  of  bills  of  exchange  is  applicable  also 
to  promissory  notes,  that  are  indorsed  over,  and  negotiated 

«  Lord  Raym.  993.  r  Salk.  127. 


(27)  Although  the  words  of  the  statute  of  5&4AnDe,  c.9.  import  prima 
facie,  that  it  is  necessary  to  protest  an  inland  bill  in  order  to  recover 
special  damages  and  costs  occasioned  by  the  non-acceptance  or  non-pay- 
ment, together  with  interest,  yet  that  is  not  the  construction  put  upon 
them.  The  practice  is  uniformly  npt  to  give  evidence  of  any  such  protest 
in  an  action  on  an  inland  bill,  and  that  practice  being  specifically  brought 
under  the  consideration  of  the  court  of  K.6.  was  recently  affirmed  in  the 
case  of  Windle  v.  Andre ws,  2B.&A.696. 


470  THE  RIGHTS  Book  U. 

from  one  hand  to  another ;  only  that,  in  this  case,  as  there 
is  no  drawee,  there  can  be  no  protest  for  non-acceptance ;  or 
rather  the  law  considers  a  promissory  note  in  the  light  of  a 
bill  drawn  by  a  man  upon  himself,  and  accepted  at  die  time 
of  drawing.  And,  in  case  of  non-payment  by  the  drawer, 
the  several  indorsees  of  a  promissory  note  have  the  same  re- 
medy, as  upon  bills  of  exchange,  against  the  prior  indorsers. 
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CHAPTER    THE    THIRTY-FIRST. 


OF  TITLE  BY  BANKRUPTCY. 


T  I 

HE  preceding   chapter  having  treated  pretty  largely  of 

the  acquisition  of  personal  property  by  several  commer- 
cial methods,  we  from  thence  shall  be  easily  led  to  take  into 
our  present  consideration  a  tenth  method  of  transferring  pro-    . 
pertj^  which  is  that  of 

X.  Bankruptcy  ;  a  title  which  we  before  lightly  touched 
upon  %  so  far  as  it  related  to  the  transfer  of  the  real  estate 
of  the  bankrupt.  At  present  we  are  to  treat  of  it  more 
minutely,  as  it  principally  relates  to  the  disposition  of  chat- 
tels, in  which  the  property  of  persons  concerned  in  trade 
more  usually  consists,  than  in  lands  or  tenements.  Let  us 
therefore  first  of  all  consider,  I.  Who  may  become  a  bank- 
rupt :  2.  What  acts  make  a  bankrupt :  3.  The  proceedings  on 
a  commission  of  bankrupt :  and  4.  In  what  manner  an  estate 
in  goods  and  chattels  may  be  transferred  by  bankruptcy. 

1.  Who  may  become  a  bankrupt.  A  bankrupt  was  be- 
fore t>  defined  to  be  ^^  a  trader,  who  secretes  himself^  or  does 
^^  certain  other  acts,  tending  to  defraud  his  creditors."  He 
was  formerly  considered  merely  in  the  light  of  a  criminal  or 
offender  ^ ;  and  in  this  spirit  we  are  told  by  sir  Edward  Coke**, 
that  we  have  fetched  as  well  the  name,  as  the  wickedness,  of 
bankrupts  from  foreign  nations '.      But  at  present  the  laws  of  [  472  ] 

*  S^  page  S85.  *  The  word  itseTf  is  derived  from  the 

^  Ibid.  word  banciu  or  hanque,  which  signifies 

c  Stat.  1  Jac  I.  c.  15.  §  17.                the  table  or  counter  of   a  tradesman, 

^  4  Inst.  277.  (Dbfresoe,  I.  969.)  and  n«p<iay  broken ; 
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bankruptcy  are  considered  as  laws  calculated  for  the  benefit 
of  trade,  and  founded  on  the  principles  of  humanity  as  well  as 
justice :  and  to  that  end  they  confer,  some  privileges,  not 
only  on  the  creditors,  but  also  on  the  bankrupt  or  debtor 
himself.  On  the  creditors,  by  compelling  the  bankrupt 
to  give  up  all  his  effects  to  their  use,  without  any  fraudulent 
concealment:  on  the  debtor,  by  exempting  him  from  the 
rigor  of  the  general  law,  whereby  his  person  might  be  con- 
fined at  the  discretion  of  his  creditor,  though  in  reality  he 
has  nothing  to  satisfy  the  debt :  whereas  the  law  of  bank- 
rupts, taking  into  consideration  the  sudden  and  wiavoid- 
able  accidents  to  which  men  in  trade  are  liable,  has  given 
them  the  liberty  of  their  persons,  and  some  pecuniary  enaolu- 
ments,  upon  condition  they  surrender  up  their  whole  estate 
to  be  divided  among  their  creditors. 

In  this  respect  our  legislature  seems  to  have  attended  to 
the  example  of  the  Roman  law.  I  mean  not  the  terrible  law 
of  the  twelve  tables  ;  whereby  the  creditors  might  cut  the 
debtor's  body  into  pieces,  and  each  of  them  take  his  pro- 
portionable share :  if  indeed  that  law,  de  debitaie  in  partes 
secando,  is  to  be  understood  in  so  very  butcherly  a  light ;  which 
many  learned  men  have  with  reason  doubted  ^.  Nor  do  I 
mean  those  less  inhuman  laws  (if  they  may  be  called  so,  as 
the9r  meaning  is  indisputably  certain)  of  imprisoning  the 
debtor's  person  in  chains  ;  subjecting  him  to  stripes  and  hard 
labour,  at  the  mercy  of  his  rigid  creditor  ;  and  sometimes 
selling  him,  his  wife,  and  children,  to  perpetual  forei^ 
slavery,  trans  Tiberim^ :  an  oppression  which  produced  so 
[  473  ]   many  popular  insurrections,  and  secessions  to  the  mons  sace7\ 

deootiog  thereby  one  whose  shop  or  ^  Taylor,  Commeni,  in  L»  deeemvirai, 

pl^ce  of  trade  m  lm>ken  and  gone;  Bynfcersb.  Obterv,Jur,L  1.    UeiwBcc. 

though  dthm  rathvr  ckoMe  to  adopt  Anliq^IIL  Sa  4. 

the  word  nAiUf  which  in  French  signifies  >  In  Pegu  and  the  adjacent  countries 

a  trace  or  track,  and  tell  us  that  a  bank-  in  East  India,  the  creditor  is  entfUed  fo 

nipt    is    one  who    hath  r«nioiied  his  dispoM  of  the  debtor  himself,  md  like. 

btnque,  leaving  but  a  tface   behind,  wiw  of  his  wife  and  children ;  insonmch 

(4  Inst.  277. )    And  it  is  observable  that  that  he  niay  even  violate  with  impunity 

the  title  of  the  first  English  statute  con-  the  chastity  of  the  debtor's  wife,   but 

cemingthisofience,34&35Hen.VIII.  then,  by  so  doing,  the  debt  it  under- 

c.  4.,  <*  against  such  persons  as  do  make  stood   to  be   dischai^ged.     (Mod.  Un. 

bankrupt,*'  is  a  literal  translation  of  the  Hist.vii.  128.) 

French  idiom,  qui  font  bangueroute,  • 
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But  I  meaA  the  hw  of  cession,  introduce  by  tbe  ehriiHiaii 
emperors ;  whereby  if  a  debtor  ceded^  or  yieUed  up  gll  bis  ht^ 
tune  to  his  creditors,  he  was  secured  from  being  dn^ged  to 
a  gaply  ^^  omtii  quoque  corporaji  cruciaiu  semoto  ^"  FoTs  ^  the 
emperor  justly  observes  \  ^^  inhumanum  erat  spoUatumJbftums 
*^  suis  in  soUdum  dAmnari**  Thus  far  was  just  and  reatOBr 
able :  but,  as  the  departing  from  one  extr^eme  is  apt  to  pro*- 
duce  it's  opposite,  we  find  it  afterwards  enacted  S  that  if  the 
debtor  by  any  unforeseen  acoident  was  redw:ed  to  low  cir- 
cumstances, and  would  six>ear  tfaat  he  had  not  sufficient  loft 
to  pay  his  debts,  he  should  not  be  compelled  to  cede  or  gvre 
up  even  that  which  he  had  jn  his  possession  :  a  law,  whidli 
under  a  false  notion  of  humanity,  seems  to  be  fintile  of  pca^- 
jury,  injustice,  and  absurdity. 

The  laws  of  Englandf  nioiie  wisely,  bav<e  steered  in  the 
middle  between  both  extremes:  providing  at  once  against 
the  inhumanity  of  the  creditor,  who  is  not  sufifered  to  con- 
fine an  honest  bankrupt  after  his  effects  are  d^vered  up; 
and  at  the  same  time  taking  care  that  all  his  just  debts  diaU 
be  paid,  so  &r  as  the  effects  will  extend.  But  still  tbey  ace 
cautious  of  encouragmg  prodigality  and  extiavaganoe  by  this 
indulgence  to  debtors ;  and  therefore  they  allow  the  benefit 
of  the  laws  of  bankruptcy  to  none  but  actual  traders  /  skioe 
that  set  of  men  are,  generally  speaking,  the  only  persons 
liable  to  accidental  losses,  and  to  an  inability  of  paying  their 
debts,  without  any  frtult  of  their  own.  If  persons  in  other 
situations  of  life  run  in  debt  -without  the  power  of  ptfyraeot^ 
they  must  take  the  consequences  of  their  own  indiscretioo, 
even  though  they  meet  with  sudden  accidents  that  may  reduce 
their  fortunes :  for  the  law  holds  it  to  be  an  ui^ustifiidsla 
practice,  for  any  person  but  a  trader  to  encumber  himself 
with  debts  of  any  considerate  value.  If  a  gentleopan,  or  ob« 
in  a  liberal  profession,  at  the  time  of  contracting  bis  ddbt%  [  474 
has  a  sufficient  fund  to  pay  tfaem>  the  delay  of  payment  is  a 
species  of  dishonesty,  and  a  temporary  injustice  to  his  jcrediior: 
and  i^  at  such  time,  he  has  no  sufficient  fimd,  the  dishonesty 
and  injustice  is  the  greater*  He  cannot  thenefbre  muruttuv 
if  he  suffers  the  punishment  which  he  has  voluntarily  drasm 

^  Cod*  7.  71.  ver  lot.  '  hm.  4.  6.  40.  ^  Nw,  1S5.  c.  1. 
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upon  himself.  But  in  mercantile  transactions  the  case  is  fer 
otherwise.  Trade  cannot  be  carried  on  without  mutual  cre- 
dit on  both  sides  :  the  contracting  of  debts  is  therefore  here 
not  only  justifiable,  but  necessary.  And  if  by  accidental 
calamities,  as  by  the  loss  of  a  ship  in  a  tempest,  the  failure 
of  brother  traders,  or  by  the  non-payment  of  persons  out  of 
trade,  a  merchant  or  trader  becomes  incapable  of  discharg- 
ing his  own  debts,  it  is  hb  misfortune  and  not  his  fault. 
To  the  misfortunes  therefore  of  debtors,  the  law  has  given  a 
compassionate  remedy,  but  denied  it  to  their  faults :  since,  at 
the  same  time  that  it  provides  for  the  security  of  commerce, 
by  enacting  that  every  considerable  trader  may  be  declared  a 
bankrupt,  for  the  benefit  of  his  creditors  as  well  as  himself, 
it  has  also  (to  discourage  extravagance)  declared  that  no  one 
shall  be  capable  of  being  made  a  bankrupt,  but  only  a  trader; 
nor  capable  of  receiving  the  full  benefit  of  the  statutes,  but 
only  an  industrious  trader. 

The  first  statute  made  concerning  any  English  bankrupts, 
was  S^&dS  Hen.VIIL  c.4.,  when  trade  began  first  to  be  pro- 
perly cultivated  in  England ;  which  has  been  almost  totally 
altered  by  statute  iSEliz.  c.7.,  whereby  bankruptcy  is  con- 
fined to  such  persons  only  as  have  used  the  trade  ofmerchandizey 
in  gross  or  by  retail,  by  way  of  bargaining,  exchange,  rechange, 
bartering,  chevisance  *,  or  otherwise ;  or  have  sought  their  liv^ 
ing  bj/  bin/ing  and  selling.  And  by  statute  2lJac.I.  c,19. 
persons  using  the  trade  or  profession  of  a  scrixjener^  receiving 
other  men's  monies  and  estates  into  their  trust  and  custody,  are 
also  made  liable  to  the  statutes  of  bankruptcy :  and  the  be- 
[  475  ]  nefits  as  well  as  the  penal  parts  of  the  law,  are  extended  as 
well  to  aliens  and  denizens  as  to  natural-born  subjects ;  being 
intended  entirely  for  the  protection  of  trade,  in  which  aliens 
are  often  as  deeply  concerned  as  natives.  By  many  subse- 
quent statutes,  but  lastly  by  statute  5  Geo.  II.  c.SO.",  bankers^ 
brokers^  and  factors,  are  declared  liable  to  the  statutes  of  bank- 
ruptcy; and  this  upon  the  same  reason  that  scriveners  are 
included  by  the  statute  of  James  I.,  viz.  for  the  relief  of  their 
creditors ;  whom  they  have  otherwise  more  opportunities  of 
defrauding  than  any  other  set  of  dealers,  and  they  are  pro- 

»  That  is,  making  contracto.     (Dufi-etne,  II.  569.)  «  §  39. 
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perly  to  be  looked  upon  as  traders,  since  they  make  merchan- 
dize of  money,  in  the  same  manner  as  other  merchants  do  of 
goods  and  other  moveable  chattels.  But  by  the  same  act  °, 
no  farmer^  grazier^  or  drover^  shall  (as  such)  be  liable  to  be 
deemed  a  bankrupt :  for,  though  they  buy  and  sell  com,  and 
hay,  and  beasts,  in  the  course  of  husbandry,  yet  trade  is  not 
their  principal,  but  only  a  collateral  object :  their  chief  con- 
cern being  to  manure  and  till  the  ground,  and  make  the  best 
advantage  of  its  produce.  And,  besides,  the  subjecting  them 
to  the  laws  of  bankruptcy  might  be  a  means  of  defisating  their 
landlords  of  the  security  which  the  law  has  given  them  above 
all  others,  for  the  payment  of  their  reserved  rents ;  wherefore 
also,  upon  a  similar  reason,  a  receiver  of  the  kin^s  taxes  is  not 
capable  ^,  as  such,  of  being  a  bankrupt ;  lest  the  king  should 
be  defeated  of  those  extensive  remedies  against  his  debtors, 
which  are  put  into  his  hands  by  the  prerogative.  By  the 
same  statute  p,  no  person  shall  have  a  commission  of  bankrupt 
awarded  against  him,  unless  at  the  petition  of  some  one  cre- 
ditor, [or  more,  being  partners]  to  whom  he  owes  100/.;  or  of 
/TOO,  to  whom  he  is  indebted  150/. ;  or  dlmore^  to  whom  alto- 
gether he  is  indebted  200/.  For  the  law  does  not  look  upon 
persons,  whose  debts  amount  to  less,  to  be  traders  considerable 
enough,  either  to  enjoy  the  benefit  of  the  statute  themselves, 
or  to  entitle  the  creditors,  for  the  benefit  of  public  commerce, 
to  demand  the  distribution  of  their  effects. 

In  the  interpretation  of  these  several  statutes,  it  hath  been  [  475  ] 
held,  that  buying  only,  or  selling  only,  will  not  qualify  a  man 
to  be  a  bankrupt ;  but  it  must  be  both  buying  and  selling,  and 
also  getting  a  livelihood  by  it.  As,  by  exercising  the  calling 
of  a  merchant,  a  grocer,  a  mercer,  or  in  one  general  word,  a 
chapman^  who  is  one  that  buys  and  sells  any  thing.  But  no 
handicraft  occupation  (where  nothing  is  bought  and  sold,  and 
where  therefore  an  extensive  credit,  for  the  stock  in  trade,  is 
not  necessary  to  be  had)  will  make  a  man  a  regular  bankrupt ; 
as  that  of  a  husbandman,  a  gardener,  and  the  like,  who  are 
paid  for  their  work  and  labour  ^.  Also  an  innkeeper  cannot, 
as  such,  be  a  bankrupt  ^ :  for  bis  gain  or  livelihood  does  not 

■  §  40.  fl  Cro.  Car.  31. 

""  %eod.  '  Cro.  Car.  549.     Skliin.291. 
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arise  from  buying  aiid  selling  in  the  way  of  Bierchaadk^  biU 
greatly  &om  the  use  of  his  rooms  and  furniture,  bis  atteodaDoe 
*  and  the  like ;  and  though  be  may  buy  corn  and  victuals,  to 
sell  again  at  a  profit,  yet  that  no  more  makes  him  a  trader, 
than  a  schoolmaster  or  other  person  is,  that  keeps  a  boaisding- 
bouse,  and  makes  considerable  gains  by  buyiag  and  selling 
what  he  spends  in  the  house ;  and  such  a  one  is  clearly  not 
within  the  statutes  %  But  where  persons  buy  goods,  and  make 
tbem  up  into  saleable  commodities,  as  shoemakers,  smiths,  and 
tbe  like;  bei?e,  though  part  of  the  gain  is  by  bodily  labour,  and 
not  by  buying  and  selling,  yet  they  are  within  the  statutes  of 
bankrupts  < ;  for  the  labour  is  only  in  melioration  of  the  com- 
modity, and  n^eriog  it  nM»re  fit  for  sale. 

Okx  single  act  of  buying  and  selling  will  not  mdke  a  man  a 
trader ;  but  a  repeated  practice,  and  profit  by  it  Buying  and 
selling  hank-stock,  or  other  government  securities,  will  not 
make  a  man  a  bankrupt,  they  not  being  goods,  wares,  or  mei^ 
chandize^  within  the  intent  of  the  statute^  by  which  a  prc^t 
may  be  fairly  made ".  Neith^  wiU  buying  and  sdltng  under 
particular  restraints,  or  (or  particular  parposes ;  as  if  a  com- 
[  477  ]  misskxner  of  the  navy  uses  to  buy  victuals  for  the  fleet,  and 
dispose  of  the  surplus  and  refuse,  he  is  not  thereby  made  a 
trader  within  the  statutes  ^.  An  infant,  though  a  trader,  can- 
not be  made  a  bankrupt ;  for  an  infant  can  owe  nothing  but 
for  necessaries ;  and  the  statutes  of  bankruptcy  create  no  new 
debts,  but  only  give  a  speedier  and  more  effisctual  remedy  for 
recovering  such  as  were  before  due :  and  no  person  can  be 
made  a  bankrupt  for  debts,  whuii  he  is  not  liable  at  law  to 
pay  *.  But  a  fi?me-covert  in  London,  being  a  sole  trader  ac- 
cording to  the  custom,  is  liable  to  a  commission  of  bank- 
rupt ^.(1) 


*  Skinn.  292.     3  Mod.  330. 
'  Cre.Car.  91.     Skiim.  299. 
"  S  P.  ViTint.  90a 
'"'Sdk.  110.     Skinn.  292. 


»  Lord  Raym.  443. 
J'  Xa  Ffe  T.  Pfttfyjf,.  M.  6  Geo.  III. 
B.R.  3  Burr.  1776. 


(1)  The  subject  of  the  bankrupt  laws  has  been  repeatedly  under  die 
consideration  of  parliament,  and  at  length  an  act  of  consolidation  (the 
SG.IX.  c. 98.)  has  passed,  by  which  all  former  statutes  stand  repealed 
from  May  1 82  5.    By  the  second  section  of  thb  act,  the  persons  who  may 

become 
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2.  Having  thus  considered  who  may,  and  who  may  not,  be 
made  a  bankrupt,  we  are  to  inquire,  secondly,  by  what  cuUs  a 
man  may  become  a  bankrupt  ^  A  bankrupt  is  a  trader,  who 
*'  secretes  himself,  or  does  certain  other  acts,  tending  to  de- 
**  fraud  his  creditors"  We  have  hitherto  been  employed  in 
explaining  the  former  part  of  this  description,  ^^  a  trader;"  let 
us  now  attend  to  the  latter,  ^^  who  secretes  himself,  .or  does  cer- 
^^  tain  other  acts  tending  to  defraud  his  creditors."  And,  in 
general,  whenever  such  a  trader,  as  is  before  described,  hath 
endeavoured  to  avoid  his  creditors,  or  evade  their  just  de- 
mands, this  hath  been  declared  by  the  legislature  to  be  an  act 
of  bankruptcy,  upon  which  a  commission  may  be  sued  out. 
For  in  this  extrajudicial  method  of  proceeding,  which  is 
allowed  merely  for  the  benefit  of  commerce,  the  law  is  ex- 
tremely watchful  to  delect  a  man,  whose  circumstances  are 
declining,  in  the  first  instance,  or  at  lea^t  as  early  as  possible : 
that  the  creditors  may  receive  as  large  a  proportion  of  their 
debts  as  may  be ;  and  that  a  man  may  not  go  on  wantonly 
wasting  his  substance,  and  then  claim  the  benefit  of  the  statutes, 
when  he  has  nothing  left  to  distribute. 

To  learn  what  the  particular  acts  of  bankruptcy  are»  which 
render  a  man  a  bankrupt,  we  must  consult  the  several  statutes, 


become  bankrupts  are  thus  enumerated :  *'  all  bankers,  brokers,  under- 
writers and  persons  insuring  agunst  perils  of  the  sea,  warehousemen, 
wharfingeri,  packers,  builders,  carpenters,  shipwrights,  victuallers,  innkeep- 
ers, stage-coach  proprietors,  brewers,  maltsters,  dyers,  printers,  bleachers, 
fullers,  scavengers,  manufacturers  of  alum  or  kelp,  cattle  or  sheep  sales- 
men, and  all  persons  engaged  in  any  traffic  of  drawing  and  redrawing,  nego- 
tiating or  discounting  bills  of  exchange,  promissory  notes,  or  negotiable 
securities,  except  exchequer,  navy,  or  victualling  bills,  or  ordnance  deben- 
tures; and  all  persons  making  bricks,  or  burning  lime  for  sale,  being 
tenants,  lessees,  or  partners  in  such  trade  or  undertaking ;  and  all  persons 
using  the  trade  of  merchandise  by  way  of  bargaining,  exchange,  bartering, 
commission,  consignment,  or  otherwise,  in  gross  or  by  retail;  and  all 
persons,  who,  either  for  themselves,  or  as  agents  or  factors  for  others,  seek 
their  living  by  buying  and  selling,  or  by  buying  and  letting  for  hire,  or  by 
the  workmanship  of  goods  or  commodities,  shall  be  deemed  traders,  liable 
to  become  bankrupt ;  provided  that  no  farmer,  grazier,  common  labourer, 
or  workman  for  hire,  receiver-general  of  the  taxes,  or  member  of,  or  sub- 
scriber to  any  incorporated,  commercial,  or  trading  compatiies  established 
by  charter,  or  by  or  under  the  authority  of  any  act  of  parliament,  shall  ba 
deemed,  as  such,  a  trader  liable  by  virtue  of  this  act  to  become  bankrupt 
VOL.  II.  MM 
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and  the  resolutions  formed  by  the  courts  thereon.  Among 
C  47^  3  these  may  therefore  be  reckoned,  1.  Departing  from  the 
reahn,  whereby  a  man  withdraws  himself  from  the  jurisdic- 
tion and  coercion  of  the  law,  with  intent  to  definaud  bis  Cre- 
ditors '.  2.  Departing  from  his  own  house,  with  intent  to 
secrete  himself,  and  avoid  his  creditors  *.  3.  Keeping  in  his 
own  house,  privately,  so  as  not  to  be  seen  or  spoken  with  by 
his  creditors,  except  for  just  and  necessary  cause;  which  is 
likewise  construed  to  be  an  intention  to  defraud  his  creditors, 
by  avoiding  the  process  of  the  law  **.  .4/  Procuring  or  suffer- 
ing himself  willingly  to  be  arrested,  or  outlawed,  or  impri- 
soned, without  just  and  lawful  cause ;  which  is  likewise  deemed 
an  attempt  to  defraud  his  creditors  ^.  5.  Procuring  his  money, 
goods,  chattels,  and  effects  to  be  attached,  or  sequestered  by 
any  legal  process ;  which  is  another  plain  and' direct  endeaVour 
to  disappoint  his  creditors  of  their  security  **.  6.  Makii^  any 
fraudulent  conveyance  to  a  friend,  or  secret  trustee,  of  bis  land^ 
tenements,  goods,  or  chattels :  Which  is  an  act  of  the  same 
suspicious  nature  with  the  last  ^  7.  Procuring  any  protection, 
not  being  himself  privileged  by  parliament,  in  order  to  screen 
his  person  from  arrests ;  which  also  is  an  endeavour  to  elude 
the  justice  of  the  law  ^  8.  Endeavouring  or  desiring,  by  any 
petition  to  the  king,  or  bill  exhibited  in  any  of  the  king's  courts 
against  any  creditors,  to  compel  them  to  take  less  than  their 
just  debts ;  or  to  procrastinate  the  time  of  payment  originally 
contracted  for ;  which  are  an  acknowledgment  of  either  his 
poverty  or  his  knavery  «.  9.  Lying  in  prison  for  two  months, 
or  more,  upon  arrest  or  other  detention  for  debt^  without 
finding  bail,  in  order  to  obtain  his  liberty  ^  For  the  inability 
to  procure  bail,  argues  a  strong  deficiency  in  his  credit,  owing 
either  to  his  suspected  poverty,  or  ill  character;  and  his  ne- 
glect to  do  it,  if  able,  can  arise  only  from  a  firaudulent  inten- 
^  tion ;  in  eithei*  of  which  cases  it  is  high  time  for  his  creditors 
L  *79  2  to  look  to  themselves,  and  compel  a  distribution  of  bis  effects. 
10.  Escaping  from  prison  after  an  arrest  for  a  just  debt  of  100/. 
or  upwards  K     For  no  man  would  break  prison  that  was  able 

*  Stat.  13  Eli«.  c.  7.  *  Stat.  1  Jac.  I.  c.  15. 

•  Stat.  1  Jac.  I.  c.  15.  '^  Slat.  21  Jac.  I.  c.l9. 
*»  Stat.  IS  Ella.  c.  7.                                 *  IbitL 

«  Stat  1  Jac.  I.  c.  15.  o  Ibid, 

-  *  Ihid,  *  /«rf. 
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and  desirous  to  procure  bail ;  which  brings  it  within  the  reason 
of  the  last  case.  11.  Neglecting  to  make  satisfaction  for  any 
just  debt  to  the  amount  of  100/.  within  two  months  after  ser- 
vice of  legal  process,  for  such  debt,  upon  any  trader  having 
privilege  of  parliament  ^.  (2) 

Thebe  are  the  several  acts  of  bankruptcy,  expressly  defined 
by  the  statutes  relating  to  this  tide :  which  being  so  numerous, 

■<  Stat.  4  Geo.  III.  c  33. 


(a)  The  5Q.IV.  C.98.  last  mentioned,  has  increased  the  number  of  acts 
by  which  a  man  may  become  a  bankrupt.  In  the  first  class  are  the  follow- 
ing particnlars,  all  which  must  be  done  with  intent  to  defeat  or  delay  cre- 
ditors. 1  ft^  departing  the  jrealm,  or,  being  out  of  it,  the  remaining  abroad ; 
3d,  The  departing  from  one's  dwelling-house,  absenting  oneself,  or  begiiv- 
ning  to  keep  house;  3d,  Suffering  an  arrest  for  a  debt  not  due,  yielding 
oneself  to  prison,  suffering  an  outlawry  to  take  place,  or  procuring  an 
arrest  of  one's  person,  or  execution  of  one's  goods ;  4th,  Making  either 
within  the  United  Realm  or  elsewhere,  any  grant  or  conveyance  of  one's 
lands,  tenements,  or  chattels. 

In  the  3d  class  are  comprised,  1st,  A  declaration  or  admission  by  any 
trader  at  a  meeting  of  his  creditors,  that  he  is  insolvent ;  3d,  A  lyiqg  in 
prison  twenty-one  days  upon  any  arrest  for'debt,  or  attachment  for  non-pay- 
ment of  money ;  3d,  An  escape  from  prison  when  so  arrested  or  attached. 

The  particular  acts  in  the  sd  class  will  not  be  available  to  support  a 
commission  unlets  it  be  sued  out  within  two  months  afterjnotice  of  the  acts 
done  in  the  London  Gazette:  they  are  ist.  The  petitioning  to  take  the 
benefit  of  the  insolvent  act ;  3d,  A  ymtten  declaration  of  insolvency,  filed 
in  the  office  of  the  secretary  of  bankrupts  with  the  trader^s  signature,  and 
the  attestation  of  some  attorney.  And  this  last  act  will  support  a  com- 
mission, even  though  it  has  been  concerted  between  the  bankrupt,  and  any 
of  his  creditoia. 

4th,  Payment  of  money  after  a  docket  struck,  to  the  petitioning  creditor, 
or  giving  him  security  for  his  debt,  so  that  he  may  receive  a  larger  propor- 
tion than  the  other  creditors,  is  another  head ;  attended' with  a  forfeiture 
by  the  creditor  of  his  whole  debt,  and  the  money  or  security  so  given.  But 
the  commission  may  still  be  declared  valid,  or  superseded  by  the  lord 
chancellor,  as  seems  most  expedient. 

The  5th  class  applies  to  traders  having  privilege  of  parliament,  and  con- 
tains two  cases,  1st,  The  not  paying,  securing,  or  compounding  for  a  debt, 
or  entering  into  a  bond  with  two  sureties  for  the  payment  of  the  sum  that 
shall  be  recovered,  and  entering  an  appearance  within  one  month  from 
the  personal  service  of  a  summons  in  an  action  for  the  dEebt ;  3d,  The  dis- 
obedience for  eight  days  to  any  order  made  by  ft  (fourt  of  equity  for  the 
pa}inent  of  money,  in  any  matter  of  bankruptcy  or  lunacy.  These  acts  of 
bankruptcy  relate  back  to  the  time  of  the  service  of  the  summons,  or  order 
reispectively. 
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nnd  the  whole  law  of  bankrupts  being  an  innovation  on  the 
*     .     common  law,  our  courts  of  justice  have  been  tender  of  extend- 
ing or  multiplying  acts  of  bankruptcy  by  any  construction,  or 
implication.     And  therefore  sir  John  Holt  held  \  that  a  man's 
removing  his  goods  privately  to  prevent  their  being  seised  in 
execution,  was  no  act  of  bankruptcy.     For  the  statutes  men- 
tion only  fraudulent  gifts  to  third  persons,  and  procuring  them 
to  be  seised  by  sham  process  in  order  to  defraud  creditors: 
but  this,  though  a  palpable  fraud,  yet  falling  within  neither  of 
those  cases,  cannot  be  adjudged  an  act  of  bankruptcy.     So 
also  it  has  been  determined  expressly,  that  a  banker's  stopping 
or  refrlsing  payment  is  no  act  of  bankruptcy ;  for  it  is  not 
witliin  the  description  of  any  of  the  statutes,  ,and  there  may 
be  good  reasons  for  his  so  doing,  as  suspicion  of  forgery,  and 
the  like :  and  if,  in  consequence  of  such  refusal,  he  is  arrested, 
and  puts  in  bail,  still  it  is  no  act  of  bankruptcy  "* :  but  if  he 
goes  to  prison,  and  lies  there  two  months,  then,  and  not  be- 
fore, he  is  become  a  bankrupt* 

We  have  seen  rvho  may  be  a  bankrupt,  and  what  acls  will 
moke  him  so :  let  us  next  consider, 

*  3.  The  jnvceedings  on  a  commission  of  bankrupt:  so  fiu*  as 
they  affect  the  bankrupt  himself.     And  these  depend  entirely 
[  *80  ]   on  the  several  statutes  of  bankruptcy ;  all  which  I  shall  en- 
deavour to  blend  together,  and  digest  into  a  concise  metho- 
dical order. 

And,  first,  there  must  be  a  petition  to  the  lord  chancellor 
by  one  creditor  [or  of  two  or  more,  being  partners]  to  the 
amount  of  100/.,  or  by  two  to  the  amount  of  150/.,  or  by  three 
or  more  to  the  amount  of  200/. ;  which  debts  must  be  proved 
by  affidavit  °  :  upon  which  he  grants  a  commission  to  such  dis- 
creet persons  as  to  him  shall  seem  good,  who  are  then  stiled 
commissioners  of  bankrupt ".  The  petitioners,  to  prevent 
malicious  applications,  must  be  bound  in  a  security  of  200/.  to 
iliake  the  party  amends  in  case  they  do  not  prove  him  a  bank- 
rupt. And  if,  on  the  other  hand,  they  receive  any  money  or 
« 

'  Lord  nayxA.  725.  »  Stot,  5  Geo.  II.  c.  30. 

"»  7  Mod.  189.  ®  Stat.  IS  Ebt.  c.7. 
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effects  from  the  bankrupt,  as  a  recompense  for  suing  out  the 
commission,  so  as  to  receive  more  than  their  rateable  divi<* 
dends  of  the  bankrupt's  estate,  they  forfeit  not  only  what  they 
shall  have  so  received,  but  their  whole  debt.  These  provbions 
are  made  as  well  to  secure  persons  in  good  credit  from  being 
damnified  by  malicious  petitions,  as  to  prevent  knavish  com- 
binations between  the  creditors  and  bankrupt,  in  order  to 
obtain  the  benefit  of  the  commission.  When  the  commission 
is  awarded  and  issued,  the  commissioners  are  to  meet,  at  their 
own  expence,  and  to  take  an  oath  for  the  due  execution  of 
their  commission,  and  to  be  allowed  a  sum  not  exceeding  205.^ 
per  diem  each  at  every  sitting.  And  no  commission  of  bankrupt 
shall  abate,  or  be  void,  upon  any  demise  of  the  crown,  p  (8) 

(*  Stat.  5  Oeo.  II.  c.  SO. 


(3)  The  statute  last  mentioned  makes  no  alteration  in  the  amount  of  the 
petitioning  Creditor's  debt,  but  pfovides  that  a  bon6,  fide  debt  not  due,  but 
payable  m  /iUuro,  and  whether  secured  or  not,  ^hall  be  sufficient.    The 
petitioner  must  give  the  same  bond  with  the  same  condition  as  before ; 
upon  failure  in  which,  and  proof  that  the  commission  was  sued  out  fraudu- 
lently or  maliciously,  the  lord  chancellor  may,  upon  petition,  order  satisfac* 
tion  to  the  party  grieyed,'and  assign  the  bond  to  him  for  the  better  recovery 
thereof*    Upon  nearly  similar  words  in  the  5G.II.  c.30.,  it  has  been  held 
that  the  chancellor  may  order  a  specific  sum  to  be  paid  by  igray  of  damages, 
and  assign  the  bond  for  recovery  of  that  specific  sum,  or  may  leave  the 
amount  of  damages  open  to  be  determined  by  action ;  but  that  in  either 
case  he  is  the  sole  judge  of  the  fraud  or  malice.    And  therefore  Liord 
Eldon  has  said  that  he  is  not  in  the  habit  of  assigning  the  bond,  because 
that  is  conclusive  at  law  against  the  defendant,  without  being  more  ad- 
vantageous to  the  party  injured,  who  may  have  a  better  remedy  by  ail 
action  on  the  case.    Smith  v.  Broomhead,  7T.R.300.     Ex  parit  Fletchef 
1  Rose,  454.  The  commissioners  as  before  are  to  take  an  oath  for  the  due 
execution  of  their  commission,  and  to  be  allowed  20i.  each  for  e?ery  meet^ 
ing,  for  their  certificate  of  the  choice  of  assignees,  and  for  the  signature  of 
the  bankrupt's  certificate.    No  commission  is  to  abate  by  the  demise  of 
the  crown,  or  the  death  of  the  bankrupt  after  adjudication  that  he  is  such  I 
and  in  Case  of  the  death  of  any  of  the  commissioners,  it  may  be  renewed 
upon  payment  of  half  the  fees. 

By  ^is  statute  auxiliary  commissions  may  be  granted  to  take  the  proof 
of  debts  under  SOf.,  and  for  the  examination  of  witnesscB  in  which  latter 
case,  the  commissioners  have  the  same  necessary  powers  for  making  thd 
examination  effectual,  which  are  granted  to  original  commissioners. 
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When  the  commissioners  have  receired  their  oommissioiiy 
they  are  first  to  receive  proof  of  the  person's  being  a  trader, 
and  having  committed  some  act  of  bankruptcy ;  (4*)  and  then 
to  declare  him  a  bankrupt,  if  proved  so ;  and  to  give  notice 
thereof  in  the  Gazette,  and  at  the  same  time  to  appoint  three 
meetings.  At  one  of  these  meetings  an  election  must  be  nude 
of  assignees,  or  persons  to  whom  the  bankrupt's  estate  shall 
be  assigned,  and  in  whom  it  shall  be  vested  for  the  benefit  of 
[  481  ]  the  creditors ;  which  assignees  are  to  be  chosen  by  the  major 
part,  in  value,  of  the  creditors  who  shall  then  have  proved 
their  debts;  but  may  be  originally  iqppointed  by  the  com- 
missioners, and  afterwards  approved  or  rgected^by  the  ere- . 
ditors :  but  no  creditor  shall  be  admitted  to  vote  in  the  choice 
of  assignees,  whose  debt  on  the  balance  of  -accounts  does  not 
amount  to  10/.  (5)     And  at  the  third  meeting,  at  farthest. 


♦  (4)  By  a  general  order  of  Lord  Loughborough's  (No?.  1798.),  the  com- 
missioners ought  first  to  hayc  the  petitioning  creditor  before  tliein,  and 
examine  into  the  nature  and  consideration  of  his  debt.  And  they  cannot 
dispense  with  this  but  by  the  special  permission  of  the  chancellor.  Fur- 
ther, by  the  same  general  order,  they  must  enter  on  their  proceedings  a 
deposition  of  the  creditor,  stating  the  nature  and  amount  of  the  debt,  how 
and  for  what  consideration  it  arose,  and  the  time  when  it  accrued  due.  It 
had  been  usual  to  rely  on  the  affidavit  on  which  the  petiuoo  was  grounded; 
and  even  now  the  evidence  in  this  stage  is  entirely  ex  parte;  but  it  is  the 
practice,  and  understood  to  be  the  duty  of  the  commissioners  to  inquire 
minutely  into  the  debt,  and  not  to  adjudicate  without  a  fyW  conviction  of 
its  fairness*  The  5G.IV.  c.98.  now  in  terms  requires, them  to  adjudicate 
upon  proof  made  before  them  of  the  petitioning  creditor's  debt. 

(5)  The  assignees  under  the  5G.IV.  c.98.  are  to  be  chosen  at  the  second 
meeting  $  the  same  amount  of  debt  proved  is  the  necessary  qualification 
for  voting ;  but  creditors  may  vote  by  attorney  properly  authorised,  and 
the  commissioners  may  reject  any  person  when  elected,  whom  they  deem 
for  any  reason  unfit  for  the  office ;  as  the  lord  chancellor  may  at  any  time 
remove  an  improper  assignee,  and  order  a  new  election.  Prior,  however, 
to  the  election  of  assignees,  the  commissioners  may  appoint  provisional 
assignees,  in  whom,  by  their  mere  appointment  in  writing,  allthebankrupt'a 
real  and  personal  estate  become  vested  at  once.  The  object  of  thia 
is  the  immediate  security  of  the  estate  and  effects,  especially  from  proce«» 
at  the  suit  of  the  crown,  which  would  reach  the  property  if  issued  before 
actual  asugnment  to  some  third  person.  The  choice  of  new  asdgneea 
and  their  written  acceptance  of  tne  office,  when  verified  by  the  commis- 
sioners, divest  the  estate  of  the  provisional  assigDeesf  a»d  they  must, 

within 
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which  must  be  on  the  forty-second  day  after  the  advertiseihent 
in  the  Gazette  (unless  the  time  be  enlarged  by  the  lord  chan* 
cellor,)  the  bankrupt,  upon  notice  also  personally  served  upon 
him,  or  left  at  his  usual  place  of  alx)de,  must  surrender  him- 
self personally  to  the  commissioners:  which  surrender  (if 
voluntary)  protects  him  from  all  arrests  till  his  final  examin- 
ation is  past :  and  be  must  thenceforth  in  all  respects  conform 
to  the  directions  of  the  stisitutes  of  bankruptcy ;  or,  in  default 
of  either  surrender  or  conformity,  shall  be  guilty  of  felony 
without  benefit  of  clergy,  and  shall  suffer  death,  and  his  goods 
and  estates  shall  be  distributed  among  his  creditors  \  (6) 

In  case  the  bankrupt  absconds,  or  is  likely  to  run  away, 
between  the  time  of  the  commission  issued,  and  the  last  day 
of  surrender,  he  may  by  warrant  fi'om  any  judge  or  justice  of 
the  peace  be  apprehended  and  committed  to  the  county  gaol, 
in  order  to  be  forthcoming  to  the  commissioners ;  who  are 
also  empowered  immediately  to  grant  a  warrant  for  seizing 
his  goods  and  papers  ^  (7) 

When  the  bankrupt  appears,  the  commissibners  are  to 
examine  him  touching  all  matters  relating  to  his  trade  and 
effects.  They  may  also  summon  before  them,  and  examine, 
the  bankrupt's  wife ',  and  any  other  person  whatsoever,  as  to 
all  matters  relating  to  the  bankrupt's  affairs.  And  in  case  any 
of  them  shall  refiise  to  answer,  or  shall  not  answer  fiiUy,  to 
any  lawfiil  question,  or  shall  refijse  to  subscribe  such  their 

<i  Stmt.  5  Geo.  II.  c.  Sa  *  Stat.  SI  Jac.  I.  c.  19b 

'  Ibid. 


\irithin  ten  days  after  nodce,  deliver  up  whatever  efiecta  may  have  come  to 
their  possession,  under  a  penalty  of  200^ 

(6)  These  defiuilts  will  for  the  future,  by  the  5  G.  IV.  Ck98.,  be  punishable 
only  by  transportation  for  life,  or  any  term  not  less  than  seven  years ;  or 
by  imprisonment  with  or  without  hard  labour,  for  any  term  not  exceeding 
seven  years. 

(7)  The  commissioners  by  the  5G.IV.  c.98.  may,  by  their  own  warrants^ 
arrest  any  bankrupt  and  cause  him  to  be  brought  before  them,  who  re- 
fiiatti  to  attend  (after  •ammoiis)'at  tha  thne  appointed,  without  lawful  im* 
pediment  to  t#  4e. 

M  M  4 
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examination,  the  commissioners  may  commit  them  to  prison 
without  bail,  till  they  submit  themselves,  and  make  and  sign 
a  full  answer ;  the  commissioners  specifying  in  their  warrant 
of  commitment  the  question  so  refused  to  be  answered.  And 
any  gaoler  permitting  such  person  to  escape,  or  go  out  of 
prison,  shall  forfeit  500/.  to  the  creditors  t.  (8) 

<  Stat  5  Geo.  II.  c.  SO. 


(8)  The  5G.rV.  C.98.  gives  the  commissioners  the  same  powers  of  sum- 
moning before  tbem,  and  examining  the  bankrupt's  wife,  and  all  other 
persons  whom  they  believe  capable  of  giving  information  concerning  the 
estate ;  it  imposes  also  the  same  penalty  on  the  gaoler  in  case  of  an  escape; 
and  the  same  penalty  of  100/.  for  refuang  to  produce  his  prisoner  to  any 
creditor,  who  shall  bring  a  certificate/rom  the  commissioners  of  his  having 
proved  a  debt.  With  regard  to  the  power  of  committal  its  regulations  are 
very  full ;  the  subject  has  been,  in  different  instances,  much  considered, 
and  the  extent  of  the  commissioners'  aothority  much  canvassed.  See 
MUUr  V.  Scare  and  others,  S  Sir  W.  Bl.  R.  1141,  anjjL  Dosweil  v.  Impey, 
1  B.&C.  163.  The  object  of  the  present  clauses  seems  to  be,  to  provide 
as  well  against  the  abuse  of  the  power  of  committal,  as  for  the  due  execu- 
tion of  it,  and  the  safety  of  the  commissioners,  in  the  honest,  though  mis- 
taken discharge  of  their  duty^  In  the  first  place  the  warrant  of  committal 
roust  specify  the  question,  for  refusing  to  answer^which  the  party  ^as  com- 
mitted ;  a  formal  defect  in  the  statement,  however,  will  not  avail  for  his 
discharge,  for  when  brought  up  by  writ  of  habeas  corpus,  the  judge,  or 
court  may  recommit  him,  unless  he  shall  show  that  he  has  answered  all 
lawful  questions ;  and  in  such  case  the  prisoner  may  call  on  them  to  look 
into  the  whole  examination,  and  determine  from  that  whether  his  refusal 
was  justifiable  or  not. 

Next,  if  the  party  imprisoned  brings  an  action  against  the  commissioner, 
l^e  must  bring  it  within  three  months  ader  the  &ct  committed,  and  give  a 
calendar  month's  notice  of  his  intention.  This  notice  must  specify  his 
cause  of  action ;  it  must  be  proved  at  the  trial,  and  the  plaintiff  can  give 
no  evidence  of  any  cause  of  action  not  contained  therein. 

During  the  calendar  month  the  commissioner  may  tender  amends  to  the 
plaintiff,  and  if  not  accepted,  may  plead  it  with  the  general  issue,  under 
which  all  special  matter  of  justification  may  be  given  in  evidence,  or  he 
may  join  it  with  any  other  plea  in  bar  of  the  action ;  and  if  he  shall 
neglect  to  make  the  lender,  or  shall  wish  to  add  to  it's  amount,  he  may, 
at  any  time  before  issue  joined,  pay  money  into  court  by  way  of  amends. 

At  the  trial  the  court  or  judge  shall,  upon  the  prayer  of  the  defendant, 
look  into  the  whole  of  the  examination,  though  not  stated  in  the  warrant ; 
and  if  upon  the  whole,  the  committal  appears  justifiable,  the  defendant 
shall  have  the  same  benefit  from  it  as  if  it  had  been  all  stated. 

Supposing  the  cooimittal  should  be  not  strictly  justifiable^  th6  questkm 
for  the  jury  will  be  the  sufficiency  of  the  amends  tendered  |  and  if  tfaej 

find 
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The  bankrupt,  upon  this  examination,  is  bound  upon  pain 
of  death  to  make  a  full  discovery  of  all  his  estate  and  effects, 
as  well  in  expectancy  as  possession,  and  how  he  has  disposed 
of  the  same;  together  with  all  books  and  writings  relating 
thereto ;  and  is  to  deliver  up  all  in  his  own  power  to  the 
commissioners  (except  the  necessary  apparel  of  himself,  his 
wife,  and  his  children) ;  or,  in  case  he  conceals  or  embezzles 
any  effects  to  the  amount  of  20/.,  or  withholds  any  books  or 
writings  with  intent  to  defraud  his  creditors,  he  shall  be  guilty 
of  felony  without  benefit  of  clergy ;  and  his  goods  and  estates 
shall  be  divided  among  his  creditors  u.  (9)  And  unless  it 
shall  appear,  that  his  inability  to  pay  his  debts  arose  from 
some  casual  loss,  he  may,  upon  conviction  by  indictment  of 
such  gross  misconduct  and  negligence,  be  set  upon  the  pillory 
for  two  hours,  and  have  one  of  his  ears  nailed  to  the  same 
and  cutofF\(10) 

After  the  time  allowed  to  the  bankrupt  for  such  discovery 
is  expired,  any  other  person  voluntarily  discovering  any  part 
of  his  estate,  before  unknown  to  the  assignee,  shall  be  entitled 
to  Jive  per  cent,  out  of  the  effects  so  discovered,  and  such 
farther  reward  as  the  assignees  and  commissioners  shall  think 
proper.  And  any  trustee  wilfully  concealing  the  estate  of 
any  bankrupt^  afler  the  expiration  of  the  two-and-foity  days^ 
shall  forfeit  100/.  and  double  the  value  of  the  estate  concealed, 
to  the  creditors  ".(11) 

°  Stat.  5  Geo.  II.  c.  30.  By  the  laws  ceal  the  effects  of  a  bankrupt,  or  set  up* 
of  Naples,   all  fraudulent   bankrupts,  a  pretended  debt  to  defraud  his  credit- 
particularly  such  as  do  not  surrender  ors.     (Mod.  Un.  Hist,  xxviii.  320.) 
themselves  within   four  da3rs,  are  pu-         *  Stat.  21  Jac.I.  c  19. 
nished  with  death ;  also  all  who  con-         "*"  Stat.  5  Qeo.  II.  c.  SO. 


find  a  verdict  for  the  defendant  on  that  or  any  other  ground,  or  if  yadg* 
ment  in  any  way  pass  for  him,  he  will  recover  double  costs. 

(9)  These  offences,  and  concealment  or  embezzlement  to  the  value  of  }o/« 
not  20/.  afe  to  be  punished  under^the  5G.IV.  c.98.  in  t]ie  same  manner' 
as  the  offences  stated  at  p.  481.  n.  (6). 

(10)  The  5G.IV.  c.98.  has  no  clause  analogous  to  this,  and  the  case  of 
gross  mbconduct  or  negligence  is  provided  for  only  by  the  refusal,  or" 
qualified  effect  of  the  certificate,  which  will  be  hereafter  noticed. 

(11)  The  5G.iy.  c.98.  makes  the  same  provision  for  rewarding  a  dis* 
covery;  and  extends  the  same  penalty  for  concealment  to  any  person, 
whether  trustee  or  .not . 
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Hitherto  every  thing  is  in  fiivour  of  the  creditors ;  and 
the  law  seems  to  be  pret^  rigid  and  severe  against  the  bank- 
rupt; but,  in  case  he  proves  honest,  it  makes  him  fiill  amends 
for  all  this  rigour  and  severity.  For  if  the  bankropt  hath 
made  an  ingenuous  discovery  (of  the  troth  and  sufficiency  of 
which  there  remains  no  reason  to  doubt),  and  hath  conformed 
in  ail  points  to  the  directions  of  the  law ;  and  i^  in  conse- 
quence thereof  the  creditors,  or  four  parts  in  five  of  them  in 
number  and  value  (but  none  of  them  creditors  for  less  than 
20L\  will  sign  a  certificate  to  that  purport;  the  eommissidners 
[  483  ]  ^^  ^^"  ^  authenticate  such  certificate  under  their  hands 
and  seals,  and  to  transmit  it  to  the  lord  chancellor,  and  he, 
or  two  of  the  judges  whom  he  shall  ^point,  on  oath  made  by 
the  bankrupt  that  sudi  certificate  was  obtained  ¥rithout  firaud, 
may  allow  the  same,  or  disallow  it,  upon  cause  shewn  by  any 
of  the  creditors  of  the  bankrupt  *.(12) 

If  no  cause  be  shewn  to  the  contrary,  .the  certificate  is 
allowed  of  course ;  and  dien  the  bankrupt  is  entitled  to  a 
decent  and  reasonable  allowance  out  of  his  effects,  for  his 
future  support  and  maintenance,  and  to  put  him  in  a  way  of 
honest  industry.  This  allowance  is  also  in  proportion  to  his 
former  good  behaviour,  in -the  early  discovery  of  the  decline 
of  his  affiiirs,  and  thereby  giving  his  creditors  a  bu^er  divi- 
dend. For,  if  his  effects  will  not  pay  one-half  of  his  debts, 
or  ten  shillings  in  the  pound,  he  is  left  to  the  discretion  of 

'  Scat  5  Geo.  II.  c.  90w 


(is)  Ft  might  be  inferred,  from  the  manner  in  which  this  sentence  is 
^expressed,  that  the  commissioners  authenticated  the  certificate  merely 
kninisterially.  The  language  of  the  statute  SG.S,  c30.  warrants  no  such 
inference,  nor  will  that  of  the  SG.IV,  c98. ;  and  it  has  been  determined 
several  times,  that  they  have  a  discretion  as  to  this,  subject  to  no  controul. 
*'  They  are  pledged,  by  the  sanction  of  an  oath,  to  spesk  their  real  senti- 
knents  arising  from  their  observation  upon  the  whole  of  the  bankrupts  con* 
duct ;  and  their  refusal  is  to  be  taken  as  if  they  swore  they  could  not  grant 
the  certificate."  See  ex  parte  King,  11  Yes.  417.  IsVes.  181.  IsVes. 
196. 

The  5G.1V.  c.98.  provides  for  a  decrease  in  the  number  and  yalue  of 
the  crediton  raquired  for  the  signature  of  the  certificate  at  ccrtiua  dis^ 
Unces  of  time  from  the  last  examination. 
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the  commissioners  and  assignees,  to  have  a  competent  sum 
allowed  him,  not  exceeding  three  per  cefd.  ,•  but  if  they  pay 
ten  shillings  in  the  pound,  he  is  to  be  allowed  ^/S^ie^^  cent,  / 
if  twelve  shillings  and  sixpence,  then  seven  and  a  half  per  cent.  / 
and  if  fifteen  shillings  in  the  pound,  then  the  bankrupt  shall 
be  allowed  ten  per  cent. :  provided  that  such  allowance  do  not 
in  the  first  case  exceed  200/.,  in  the  second  250/.,  and  in  the 
third  300/.  y(  13) 

.  Besides  this  allowance,  he  has  also  an  indemnity  granted 
him,  of  being  firee  and  discharged  for  ever  from  all  debts 
owing  by  him  at  the  time  he  became  a  bankrupt;  even  though 
judgment  shall  have  been  obtained  against  him,  and  he  lies 
in  prison  upon  execution  for  such  debts;  and,  for  that  among 
other  purposes,  all  proceedings  on  commissions  of  bankrupt 
are,  on  petition,  to  be  entered  of  record,  as  a  perpetual  bar  * 
against  actions  to  be  commenced  on  this  account :  though,  in 
general,  the  production  of  the  certificate  properly  allowed  [[  484 
shall  be  sufficient  evidence  of  all  previous  proceedings  *• 
Thus  the  bankrupt  becomes  a  clear  maa  again ;  and,  by  the 
assistance  of  his  allowance  and  hb  own  industry,  may  become 
a  useful  member  of  the  commonwealth :  which  is  the  rather 
to  be  expected,  as  he  cannot  be  entitled  to  these  benefits, 
unless  his,&ilures  have  been  owing  to  misfortunes,  rather 
than  to  misconduct  and  extravagance. 

y 

% 

For  no  allowance  or  indemnity  shall  be  given  to  a  bank-^ 
nipt,  unless  his  certificate  be  signed  and  allowed,  as  before 
mentioned  f  and  also,  if  any  creditor  produces  a  fictitious 
debt,  and  the  bankrupt  does  not  make  discovery  of  it,  but 
suffers  the  fair  creditors  to  be  imposed  upon,  he  loses  alt 

y  Stat.  5GeaII.  c.sa  Bythe  Ro.  maintenance  of  himself   and    family, 

man  law  of  cesaon,  if  the  debtor  ac-  Si    quid  mUericordiae  causa   ei  fuerit 

quired  any  considerable  property  subse-  relictum,  ptUa  merulruum  vd  annUunif 

quent  to  the  giving  up  of  his  all,  it  was  alimentorum  nominCf  nan  oportet  prop' 

liable  to  the  demands  of  bis  creditors,  ter  hoc  bona  ^a  kerato  venundori  .*  nee 

(jF/*.  42,  3.5.)  But  this  did  not  extend  enim  fraudandtu  est  oUmeniir  cottidi" 

to  such  allowance  as  was  left  to  him  anis,     {Ibid*  L  6.) 
on  the   score  of  compassion    for  the        '  Stat.  5  Geo.  II.  c.  30. 


(13)  By  the  5  6.  IV.  c.98.  these  sums  stand  respectively  raised^  to  four, 
five,  and  six  hundred  pounds. 
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Thus  much  for  the  proceedmgs  on  a  commission  of  bank- 
rupt, so  &r  as  they  affect  the  bankrupt  himself  personally. 
Let  us  next  consider, 

4.  How  such  proceedings  affect  or  transfer  the  estate  and 
property  o(  HxQ  bankrupt*  The  method  whereby  a  real  estate, 
in  lands,  tenements,  and  hereditaments,  may  be  transferred 
by  bankruptcy,  was  shewn  under  its  proper  head  in  a  former 
chapter  *^.  (15)  At  present  therefore  we  are  only  to  consider 
the  transfer  of  things  personal  by  this  operation  of  law. 

By  virtue  of  the  statutes  before  mentioned*^  all  the  personal 
estate  and  effects  of  the  bankrupt  are  considered  as  vested 
by  the  act  of  bankruptcy,  in  the  future  assignees  of  his  com- 
missioners, whether  they  be  goods  in  actual  possession^  or 
debts,  contracts,  and  other  choses  in  action ;  and  the  com- 
missioners by  their  warrant  may  cause  any  house  or  tene- 
ment of  the  bankrupt  to  be  broken  open,  in  order  to  enter 
upon  and  seize  the  same.  And  when  the  assignees  are  chosen 
or  approved  by  the  creditors,  the  commissioners  are  to  assign 
every  thing  over  to  them ;  and  the  property  of  every  part  of 
the  estate  is  thereby  as  fully  vested  in  them,  as  it  was  in  the  ^ 
bankrupt  himself,  and  they  have  the  same  remedies  to  re- 
cover it  *. 

The  property  vested  in  the  assignees  is  the  whole  that  the 
bankrupt  had  in  himself,  at  the  time  he  committed  the  first 
act  of  bankruptcy,  or  that  has  been  vested  in  him  since,  be- 
fore his  debts  are  satisfied  or  agreed  for.  Therefore  it  is 
usually  said,  that  once  a  bankrupt,  and  always  a  bankrupt ; 
by  which  is  meant,  that  a  plain  direct  act  of  bankruptcy  once 
committed  cannot  be  purged  or  explained  away,  by  any  sub- 
sequent conduct,  as  a  dubious  equivocal  act  may  be  ^;  but 
that,  if  a  commission  is  afterwards  awarded,  the  commission 
and  the  property  of  the  assignees  shall  have  a  relation,  or  [  486  1 
reference  back  to  the  first  and  original  act  of  bankruptcy  K 
Insomuch  that  all  transactions  of  the  bankrupt  are  from  that 

<  pag.  285.  ^Salk.  lia 

^  Stat.  1  Jac.  I.  c.  15.  21  Jac.  I.  c.  1 9.         >  4  Burr.  32. 
«  12  Mod.S24. 


(15)  See  ante,  p.  286.  n.(l2). 
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time  absolutely  null  and  Yoid,  dther  with  regard  to  the  alien- 
ation of  his  property,  or  the  receipt  of  his  debts  from  sudi  as 
are  privy  to  his  bankruptcy ;  Sot  they  are  no  longer  his  property, 
or  his  debts,  but  those  of  the  future  assignees.  And,  if  an 
execution  be  sued  out,  but  not  served  and  executed  on  the 
bankrupt's  eflbcts,  till  after  the  act  of  bankruptcy,  it  is  void 
as  against  the  assignees.  But  the  king  is  not  bound  by  this 
fictitious  relation,  nor  is  within  the  statutes  of  bankrupts  '^ ; 
for  i^  after  the  act  of  bankruptcy  committed  and  before  the 
assignment  of  his  eflbcts,  an  extent  issues  for  the  debt  of 
the  crown,  the  goods  are  bound  thereby  K  In  France  this 
doctrine  of  relation  is  carried  to  a  very  great  length;  for 
there  every  act  of  a  merchant,  for  ten  days  precedent  to  the 
act  of  bankruptcy,  is  presumed  to  be  fivudulent,  and  is  there- 
fore void  K  But  with  us  the  law  stands  upon  a  more  reason- 
able footing :  for,  as  these  acts  of  bankruptcy  may  sometimes 
be  secret  to  all  but  a  few,  and  it  would  be  prejudicial  to  trade 
to  carry  this  notion  to  it's  utmost  length,  it  is  provided  by 
statute  19  Geo.  II.  c.  S2.  that  no  money  paid  by  a  bankrupt  to 
a  bondjlde  or  real  creditor  in  a  course  of  trade,  even  after  an 
act  of  bankruptcy  dotie,  shall  be  liable  to  be  refunded.  Nor, 
by  statute  1  Jac.  I.  c.  15.  shall  any  debtor  of  a  bankrupt,  that 
pays  him  his  debt,  without  knowing  of  his  bankruptcy,  be 
liable  to  account  for  it  again.  The  intention  of  this  relative 
power  being  only  to  reach  fraudulent  transactions,  and  not  to 
distress  the  fair  trader.  (16) 

*>  1  Atk-  262.  ^  Sp.  L.  b.  29.  c  16. 

^  Viner,   Abr.  t.  creditor  and  bankr. 
104. 


(16)  The  effect  of  the  19  G.II.  c.32.  is  scarcely  statedfwith  sufficient  pre- 
cision, as  it  is  confined  to  money  paid  in  respect  of  goods  bought  or  bills 
drawn  by  the  bankrupt  in  the  usual  and  ordinary  course  of  trade  and  deal- 
ing, before  the  person  receiving  it  has  notice  or  knowledge  of  the  bank- 
ruptcy or  insolvency.  But  the  statute  so  often  referred  to  has  embodied 
these  and  some  later  legislative  provisions,  in  restriction  of  the  doctrine 
of  relation. 

let.  All  conveyances,  and  nil  payments  by,  and  all  contracts  and  other 
dealings  with  a  bankrupt  bon&Jide,  made  and  entered  into  more  than  two 
calendar  months  before  the  date  and  issuing  of  the  commission;  and  all 
executions  and  distresses  for  rent  against  his  lands,  tenements,  or  chattels 
bond,  fide  levied  more  than  two  calendar  months  before  tlie  issiung 
of  the  commission  shall  be  valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy, if  the  person  so  dealing  with  him,  or  levying  execution  or  disCi^eiiis» 

had 
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Tif  E  assignees  may  pursae  any  legal  method  of  recbveriog 
this  property  so  vested  in  them,  by  their  own  authori^ :  but 
cannot  comroenoe  a  suit  in  equity^  nor  compound  any  debts 
owing  to  the  bankrupt,  nor  refer  any  matters  to  arbitration, 
without  the  consent  of  the  creditors,  or  die  nugor  part  of  then 
in  value,  at  a  meeting  to  be  held  in  pursuance  of  notice  in  the  C  ^^7  3 
Gazette*.  (17) 

When  they  have  got  in  all  the  efiects  they  can  reasonably 
hope  for,  and  reduc^  them  to  ready  money,  the  assignees 
must,  after  four,  and  within  twelve  months  after  the  commis- 
sion issued,  give  one  and  twenty  days'  notice  to  the  creditors  ^ 
of  a  meeting  for  a  dividend  or  distribution ;  at  which  time 
they  must  produce  their  accounts,  and  verify  them  upon  oath  if 
required.  (18)   And  then  the  commissioners  shall  direct  a  divir- 

1  Stat.  5  Geo.  11.  c.  Sa 


bad  at  the  time  no  notice,  actual  or  constnictire,  of  any  prior  act  oTbank* 
ruptcy,  or  stopping  of  payment. 

Sd.  No  real  and  bond  fide  creditor  of  a  bankrupt  shall  be  liittile  to  repay 
any  money  hon&fide  received  of  him  before  the  issuing  of  the  commission : 
if  he  had  not  at  the  time  such  notice  as  last  mention^ 

5d.  No  person  or  company  having  possesuon  of  any  personal  estate  of 
the  bankrupt,  nor  any  debtor  of  his,  shall  be  endangered  by  the  delivery 
of  such  personal  estate,  or  the  payment  of  his  debt  to  the  bimkmpt  or  Ina 
order ;  if  at  the  time.^cfa  person  or  company^  or  debtor,  had  not  actual 
notice  of  any  act  of  bankruptcy,  or  stopping  of  payment. 

The  statute  having  distinguished  between  actual  and  constructive- notice, 
defines  the  latter  to  be,  the  issuing  of  a  former  commission,  upob  an  act  of 
bankruptcy  actually  committed,  if  the  adjudication  has  been  notified  in  the 
Gazette,  and  may  reasonably  be  presumed  to  hove  been  seeii  by  the  party. 

And  with  reference  to  the  two  months  in  the  first  rule  the  statute  pro- 
vides, that  if  a  commission  having  been  supeneded,  another  shall  issue 
within  two  calendar  months,  the  time  shall  date  from  the  issuing  of  the 
first  commisnon. 

(17)  By  the  5G.IV.  c.96.  the  notice  of  the  nieeUng  and  of  the  object  of 
it,  must  have  been  givan  twenty-one  days  before  it  takes  place;  but  if  no 
creditor  except  the  assignees  should  attend,  then  the  written  consent  of 
the  commissioners  will  enable  the  assignees  to  act  in  these  matters,  so  as 
to  bind  the  creditors. 

(18)  By  the  5  G.IV.  c.'98.,  the  comnisiioaert  are  to  audit  the  accounts 
of  the  assignees,  delivered  in  upon  oath,  at  a  public  meeting  with  twesty* 
one  days'  notice  ,not  sooner  tban  four  nor  later  than  six  months  after  the 
bankrupt's  Inst  exaroidation. 
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dend  to  be  made,  at  so  mach  in  the  pound,  to  all  creditors 
who  have  before  proved,  or  shall  then  prove,  their  debts. 
This  dividend  must  be  made  equally,  and  in  a  rateable  pro> 
portion,  to  all  the  creditors,  according  to  the  quantity  of  their 
debts ;  no  regard  being  had  to  the  quality  of  than.  Mort- 
gages indeed,  for  which  the  creditor  has  a  real  security  in  his 
own  hands,  are  entirely  safe ;  for  the  commission  of  bankrupt 
reaches  only  the  equi^  of  redemption  m.  So  are  also  personal 
debts,  where  the  creditor  has  a  chattel  in  his  hands,  as  a 
pledge  or  pawn  for  the  payment,  or  has  taken  the  debtdr's 
lands  or  goods  in  execution.  And,  upon  the  equi^  of  the 
statute  8  Ann.  c.14.  (which  directs,  that  upon  all  executions 
of  goods  being  on  any  premises  demised  to  a  tenant,  one 
year's  rent,  and  no  more  shall,  if  due,  be  paid  to  the  landlord), 
it  hath  also  been  held,  that  under  a  commission  of  bankrupt, 
which  is  in  the  nature  of  a  statute-execution,  the  landlord  shall 
be  allowed  his  arrears  of  rent  to  the  same  amount,  in  pre- 
ference to  other  creditors,  even  though  he  hath  neglected  to 
distrain  while  the  goods  remained  on  the  premises:  which  he 
is  otherwise  entitled  to  do  for  his  entire  rent,  be  the  quantum 
what  it  may".  (19)  But,  otherwise,  judgments  and  recogni- 
zances (both  which  are  debts  of  record,  and  therefore  at 
odier  times  have  a  priori^),  and  also  bonds  and  obligations 
by  deed  or  special  instrument  (which  are  called  debts  by 
specialty,  and  are  usually  the  next  in  order),  these  are  all 
put  on  a  level  with  debts  by  mere  simple  contract,  and  all 
[  488  ]  paid  pari  passu  ^.  Nay,  so  far  is  this  matter  carried,  that 
by  the  express  provision  of  the  statutes  ^  debts,  not  due  at 
the  time  of  the  dividend  made,  as  bonds  or  notes  of  hand 
payable  at  a  future  day  certain,  shall  be  proved  and  paid 

»  Finch.  Rep.  466.  ^  Stat.  21  Jac.  I.  c.  19. 

>  1  Atk.  iOS,  104.  P  Stat.  7  Geo.  I.  c.  31. 


(19)  This  position  is  erroneous ;  the  landlord's  only  preference  over  other 
creditors,  is  his  right  to  distrain  the  goods  while  on  the  premises :  if  he 
foregoes  his  opportunity  and  sufiers  them  to  be  removed,  he  stands  oo  a 
footing  with  the  rest;  see  ex  parte  Devine  Co.  Bankrupt  Laws,  177. and 
Ijce  v.  Lopet,  15  East,  230.  Now  indeed  by  the  recent  statute,  5G.IV. 
c.  98.,  where  an  act  of  bankruptcy  has  been  committed,  a  distress  whether 
made  before  or  after  the  issuing  of  a  commission,  shall  only  be  available 
for  two  years'  arrears  of  rent  before  the  date  of  the  commisuon;  though 
the  landlord  may  come  in  as  a  creditor  rateably  for  the  overplus. 
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equally  with  the  resf,  allowing  a  discount  or  drawback  in 
proportion.  And  insurances,  and  obligations  upon  bottomry 
or  respondentia,  bon&Jide  made  by  the  bankrupt,  though  for- 
feited after  the  commission  is  awarded,  shall  be  looked  upon 
in  the  same  light  as  debts  contracted  before  any  act  of  bank- 
ruptcy \  (20) 

Within  eighteen  months  after  the  commission  issued,  a 
second  and  final  dividend  shall  be  made,  unless  all  the  eflfects 
were  exhausted  by  the  first ».  (21)  And  if  any  surplus  re- 
mains, after  selling  his  estates  and  paying  every  creditor  his 
full  debt,  it  shall  be  restored  to  the  bankrupt '  (22).  This  is  a 
case  which  sometimes  happens  to  men  in  trade,  who  involun- 
tarily, or  at  least  unwarily,  commit  acts  of  bankruptcy,  by 
absconding  and  the  like,  while  their  effects  are  more  than 
sufficient  to  pay  their  creditors.  And,  if  any  suspicious  or 
malevolent  creditor  will  take  the  advantage  of  such  acts,  and 
sue  out  a  commission,  the^  bankrupt  has  no  remedy,  but  must 
quietly  submit  to  the  effects  of  his  own  imprudence ;  except 
that,  upon  satisfaction  made  to  all  the  creditors,  the  commis- 
si Lord  Rayni.  1549.  Stra.  1211.  '  Stat.  5  Quo,  II.  c.  30. 
'  Stat,  19G.II.  C.32.  '  Stat.  ISElia.  c,7. 


(20)  To  these  may  be  added  annuity  creditors,  sureties  for  the  paymient 
of  annuity  or  other  debts  of  the  bankrupt,  creditors  upon  contingencies 
which  have  not  happened  at  the  issuing  of  the  commission,  and  creditors, 
who  have  recovered  judgments  agsunst  the  bankrupt,  in  respect  of  their 
costs,  though  those  costs  have  not  been  taxed  at  the  time  of  the  bank- 
ruptcy. All  these  are  entitled  to  prove  according  to  the  calculated  value 
of  their  claims. 

(21)  By  the  5G.4.  c.  98.  the  2d  dividend  will  not  be  final,  if  at  the 
time  any  suit  at  law  or  in  equity  be  pending,  or  any  part  of  the  bankrupt^ 
estate  be  undisposed  of,  or  some  other  estate  or  effects  of  his  shall  subs^« 
quently  come  to  the  assignees;  in  which  last  case  the  assignees  must  convert 
the  same,  as  speedily  as  they  can  into  money,  and  divide  it  within  two, 
calendar  months  after  such  conversion. 

(22)  By  the  5  G.  4.  c.98.  the  surplus  is  not  to  be  handed  over  to  the 
bankrupt,  until  all  creditors  whose  debts  are  by  law  entitled  to  carry  in- 
terest, have  received  it  according  to  the  legal  rate  or  the  Kate  agreed  on, 
if  less  than  the  l^al  rate;  and  all  otter  creditors,  who  have  proveil 
under  the  commission,  have  received  it  at  the  rate  of  4  percent;  in  botl\ 
cases  the  cal<iulation  to  be  made  from  the  time  of  proof. 

VOL,  II.  N  N 
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But  whatever  be  the  mischief  to  the  pablic,  it  is  olmous  that  tke  penalty 
on  the  real  owner  is  heavy,  and  this  coasideration  introduces  two  other 
distinctions.  1st.  It  may  be  impossible  from  the  nature,  or  the  sitaatiom 
of  the  goods,  for  the  real  owner  to  acquire  the  actual  possession  of  them. 
Such  may  be  the  case  of  bulky  goods  in  a  warehouse,  or  a  ship  sold  at 
«ea :  in  such  cases  if  the  real  owner  clothes  himself  with  the  actual  pos- 
session as  far,  and  as  soon  as  the  circumstances  admit  of  it,  the  statute 
will  not  apply. 

Sd.  The  real  owner  may  ha^e  placed  the  goods  in  the  possession  of  the 
bankrupt  for  a  specific  purpose,  or  in  a  fpe^ific  character.  The -convenience 
of  trade  renders  this  necessary,  and  protects  the  owner  under  such  circum- 
stances ;  and  the  usage  of  trade  in  the  greater  number  of  instances  pre- 
vents any  mischief  arising  from  such  poisession,  because  it  prcivents  it^s 
carrying  with  it  the  reputation  of  ownership.  See  the  cases  under  this 
head  collected  in  Selw.  NL  Pri.  21^.  6th  ed. 

IL  The  second  point  is  the  extension  of  the  doctrine  of  set  off  to  mutual 
debts  and  credits,  between  the  bankrupt  and  other  persons.  See  vol.  iii. 
p.  J04.  There,  was  much  hardship  in  making  a  person  pay  the  whole  of  his 
debt  to  the  assignees,  and  allowing  him  to  receive  from  them  only  a  divi- 
dend upon  his  demand.  The  5G.2.  c.50.  removed  this ;  and  bow  by  the 
recent  statute  it  is  provided,  that  in  such  cases  the  commissioners  shall 
state  the  account,  and  the  balance  only  be  paid  or  claimed  on  either  side. 
This  rule  is  to  prevail  in  respect  of  every  debt  proveable  under  the  com- 
mission: and  even  in  cases  where  the  bankrupt  had  committed  an  act 
of  bankruptcy  before  he  had  contracted  the  debt,  or  the  credit  was  given 
to  him ;  if  such  credit  was  given  two  calendar  months  before  the  date  of 
the  commission,  and  at  a  time  when  he  who  gave  it  had  no  notice,  actual 
or  constructive,  of  any  act  of  bankruptcy  or  stoppage  of  payment. 

III.  The  third  point  regards  the  extent  to  which  the  bankrupt  is  dis- 
charged of  demands  against  him,  by  the  allowance  of  bis  certificate.  Upon 
this  the  general  principle  of  the  law  is,  that  the  certificate  bars  every  de- 
mand which  might  have  been  proved  under  the  commission.  Originalli', 
however,  the  only  demands  which  could  be  so  proved,  were  debts  actually 
due  at  the  time  of  the  bankruptcy,  and  consequently  the  bankrupt,  not- 
withstanding his  certificate,  remained  liable  to  answer  for  the  breach  of  all 
contracts  entered  into  prior  to  his  bankruptcy,  and  not  then  actually 
broken.  This  strictness  has  been  relaxed  in  some  instances,  as  we  have  seen, 
by  modem  statutes;  as  in  the  case  of  future  and  contingent  debts.  The 
bankrupt's-  liability  upon  express  covenants  stood  upon  the  same  principle, 
and  the  law  was,  that  where  a  bankrupt  was  lessee  of  an  estate,  which  his 
assignees  had  taken  possession  of,  he  still  remained  liable  to  be  sued  upon 
the  covenants  of  the  lease.  The  49  G.3.  c.  121.  provided  against  this  hard- 
ship; and  now  by  the  recent  statute,  if  the  assignees  accept  any  lease  or 
agreement  for  a  lease  to  which  a  bankrupt  is  entitled,  he  shall  not  be  liable 
for  any  rent,  or  the  non-performance  of  any  condition  or  covenant,  subse- 
quently to  the  date  of  the  commission;  if  the  asagnees  decline  the  same, 
he  may  cUscharge  himself  to  the  same  extent  by  delivering  up  to  the  lessor 
the  lease  or  agreement,  within  14  days,  after  he  shall  have  received  notice 
that  the  assignees  decline  to  accept  it;  and  if  the  assignees  will  not,  after 
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CHAPTER   THE   THIRTY-SECOND. 

OF  TITLE  BY  TESTAMENT  and 
ADMINISTRATION. 


nr^HERE  yet  remain  to  be  examined,  in  the  present  chapter^ 
two  other  methods  of  acquiring  personal  estates,  viz.  by 
testament  and  ndministrdtion.  And  these  I  propose  to  con-* 
sider  in  one  and  the  same  view ;  they  being  in  their  nature  so 
connected  and  blended  together,  as  makes  it  impossible  to  treat 
of  them  distinctly,  without  manifest  tautology  and  repetition« 

XL  XII.  In  the  pursuit,  then,  of  this  joint  subject,  I  shall, 
first,  inqmre  into  the  original  and  antiquity  of  testaments  and 
administrations ;  shall,  secondly,  shew  who  is  capable  of  mak* 
ing  a  last  will  and  testament ;  shall,  thirdly,  consider  the  nature 
of  a  testament  and  it's  incidents ;  shall,  fourthly,  shew  what 
an  executor  and  administrator  are,  and  how  they  are  to  be  ap^ 
pointed ;  and  lastly^  shall  select  some  few  of  the  general  heads 
of  the  office  and  duty  of  executors  and  administrators. 

First,  as  to  the  original  of  testaments  and  administrations. 
We  have  more  than  once  observed,  that  when  property  came 
to  be  vested  in  individuals  by  the  right  of  occupancy,  it  became 
necessary  fcx  the  peace  of  society,  that  this  occupancy  should 
be  continued,  not  only  in  the  present  possessor,  but  in  those 
persons  to  whom  he  should  think  proper  to  transfer  it ;  which 
introduced  the  doctrine  and  practice  of  alienation^  fp^  <uad  [  4190  ]) 
contracts.  But  these  precautions  would  be  very  short  and 
imperfect,  if  they  were  confined  to  the  life  only  of  the  occu- 
pier ;  for  then  upon  his  death  all  his  goods  Would  again  be- 
come common,  and  create  an  infinite  variety  of  strife  and 
confusion.     The  law   of  very  many  societies   has   therefore 
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given  to  the  proprietor  a  right  of  .continuing  his  property  , 
after  his  death,  in  such  persons  as  he  shall  name ;  and,  in 
defect  of  such  appointment  or  nomination,  or  where  no  no* 
mination  is  permitted,  the  law  of  every  society  has  directed 
the  goods  to  be  Tested  in  certain  particular  individuals,  ex* 
elusive  of  all  other  persons  \  The  former  method  of  acquiring 
personal  property,  according  to  the  express  directions  of  the 
deceased,  we  call  a  testament  >  the  tatter,  which  is  also  accord* 
ing  to  the  will  of  the  deceased,  not  expressed  indeed  but  pre- 
sumed by  the  law  S  we  call  in  England  an  administration  - 
being  the  same  which  the  civil  lawyers  term  a  succession  ab 
intestatOj  and  which  answers  to  the  descent  or  inheritance  of 
real  Estates. 

* 

Testaments  are  of  very  high  antiqtiity.  We  find  them  in 
use  among  the  antient  Hebrews ;  though  I  liardly  think  the 
example  usually  given  %  of  Abraham's  complaining''  that^ 
unless'  be  had  some  children  of  his  body,  his  steward  Eiiezer 
of  Damascus  would  be  his  heir,  is  quite  conclusive  to  shew  that 
he  had  made  him  so  by  iviU.  And  indeed  a  learned  writer  % 
has  adduced  this  very  passage  to  prove,  that  in  the  patriarchal 
age,  on  failure  of  children,  or  kindred,  the  servants  bom  under 
their  master's  roof  succeeded  to  the  inheritance  as  heirs  at 
law '.  But,  (to  omit  what  Eusebius  and  others  Iiave  related 
of  Noah's  testament,  made  in  writitig  and  witnessed  under  his 
seal,  whereby  he  disposed  of  the  whole  world  S)  I  apprehend 
that  a  much  more  authentic  instance  of  the  early  use  of  testa- 
ments may  be  found  in  the  saered  writings  **,  wherein  Jacob 
t  491  ]  bequeaths  to  his  son  Joseph  a  portion  of  his  inheritance  double 
to  that  of  his  brethren  ;  which  will  we  find  carried  into  exe- 
cution many  hundred  years  afterwards,  when  the  posterity  of 
Joseph  were  divided  into  two  distinct  tribes,  those  of  Ephraim 
and  Manasseh,  and  had  two  several  inheritances  assigned  them; 
whereas  the  descendants  of  each  of  the  other  patriarchs  formed 
only  one  single  tribe,  and  had  only  one  lot  of  inheritance* 
Solon  Was  the  first  legislator  that  introduced  wills  into  Athens'; 

»  TuflT.  de.  j.  n.&g.  1.  4,  c.  10.  *  Taylor's  clem.  chr.  law,  517. 

•»  IbitL  1.  4.  c.  11.  '^  See  peg.  12. 

^  Barbeyr.  Puff,  4.  10.4.     Godolpfa.         «  Selden.  desucc,  JS^.  c.  24. 

Orph.  Leg.  1.  I.  •    h  Gen.  c. 48. 

'  Gen.  c.  15.  '  Plutarch,  inmia  Solon. 
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but  in  many  other  parts  of  Greece  they  were  totally  discoun- 
tenanced \  In  Rome  they  were  unknown,  till  the  laws  of  the 
twelve  tables  were  compiled,  which  first  gave  the  right  of  be- 
queathing*: and,  among  the  northern  nations,  particularly 
among  the  Germans  "*,  testaments  were  not  received  into  use* 
And  this  variety  may  serve  to  evince,  that  the  right  of  making 
wills,  and  disposing  of  property  after  death,  is  merely  a  crear 
ture  of  the  civil  state  "  ^  which  has  permitted  it  in  some  coun- 
tries, and  denied  it  in  others :  and,  even  where  it  is  permitted 
by  laW)  it  is  subject  to  different  formalities  and  restrictions  in 
almost  every  nation  under  heaven  ^. 

» 

With  us  in  England  this  power  of  bequeathing  is  coeval 
with  the  first  rudiments  of  the  law ;  for  we  have  no  traces  or 
memorials  of  any  time  when  it  did  not  exist.  Mention  is  made 
of  intestacy,  in  the  old  law  before  the  conquest,  as  being 
merely  accidental ;  and  the  distribution  of  the  intestate's  estate, 
after  payment  of  the  lord's  heriot,  is  then  directed  to.  go  accord- 
ing to  the  established  law.  **  Siw  qtUs  incwria  sive  morte  re^ 
^^  pentina^  Juerit  intestatus  mot-tuus^  dominus  tamen  nuUam 
*'  rerum  suarum  partem  (praeter  earn  quae  jure  debetur  hereoti 
*^  nomine )  sibi  assumito.  Verum  possessiones  nxoriy  liberisy  et 
"  cognatione  proximiSf  pro  suo  cuiquejure^  disiribuantur  V  But 
we  are  not  to  imagine,  that  this  power  of  bequeathing  ex- 
tended originally  to  all  a  man's  personal  estate.  On  the  con- 
trary, Glanvil  will  inform  us  \  that  by  the  common  law,  as  [  4>92  1 
it  stood  in  the  reign  of  Henry  the  second,  a  man's  goods  were 
to  be  divided  into  three  equal  parts ;  of  which  one  went  to  his 
heirs  or  lineal  descendants,  another  to  his  wife,  and  a  third  was  . 
at  his  own  disposal :  or,  if  he  died  without  a  wife,  he  might 
dispose  of  one  moiety,  and  the  other  went  to  his  children ;  and 
so  e  conversoy  if  he  had  no  children,  the  wife  was  entitled  to 
one  moiety,  and  he  might  bequeath  the  other ;  but,  if  he  died 
without  either  wife  or  issue,  the  whole  was  at  his  own  dis- 
posal ^     The  shares  of  the  wife  and  children  were  called  their 

^  Pott.  Antiq.  L  4.  c.  15^  ^  LL.  Canui,  c.  68. 

'  InU,  2.  22.  1.  *i  ^  7.  c.  5. 

°*  Tadt.  de  mor,  G^rm,  20.  '  Bmcton,  /.  2.  c.  26.     Flet   L  2. 


n 


Seep.lS,  c.  57. 

^  Sp.  L.  b.  27.  c.  1 .    Vinnius  in  Inst, 
1.2.   tii,  10. 
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be  the  general  law  of  oar  sister  kitigdom  of  Scotland  ».  To 
which  we  may  add,  that  whatever  may  have  been  the  custom 
of  later  years  in  many  parts  of  the  kingdom,  or  however  it  was 
introduced  in  derogation  of  the  old  common  law,  the  antient 
method  continued  in  use  in  the  province  of  York,  the  princi- 
pality of  Wales,  and  in  the  city  of  London,  till  very  modem 
times :  when,  in  order  to  favour  the  power  of  bequeathing,  and 
to  reduce  the  whole  kingdom  to  the  same  standaixl,  three  sta* 
tutes  have  been  provided ;  the  one  4  W.  &  M.  c.  2.  explained 
by  2&3Ann.  C.5.  for  the  province  of  York;  (1)  another^ 
7  &  8  W.  III.  C.38*  for  Wales ;  and  a  third,  1 1  Geo.  I.  c.  13. 
for  London  :  whereby  it  is  enacted,  that  persons  within  those 
districts,  and  liable  to  those  customs,  may  (if  they  think  proper) 
dispose  of  all  their  personal  estates  by  will ;  and  the  claims  of 
the  widow,  children,  and  other  relations,  to  the  contrary,  are 
totally  barred.  Thus  is  the  old  common  law  now  utterly  abo- 
lished throughout  all  the  kingdom  of  England,  and  a  man  may 
devise  the  whole  of  his  chattels  as  freely  as  he  formerly  could 
his  third  part  or  moiety.  In  disposing  of  which,  he  was  bound 
by  the  custom  of  many  places  (as  was  stated  in  a  former  chap^ . 
ter  ^)  to  remember  his  lord  and  the  churchy  by  leaving  them 
his  two  best  chattels,  which  was  the  original  of  heriots  and 
mortuaries ;  and  afterwards  he  was  left  at  his  own  liberty  ta 
bequeath  the  remainder  as  he  pleased. 

In  case  a  person  made  no  disposition  of  such  of  his  goods  as   r  494  3 
were  testable,  whether  that  were  only  part  or  the  whole  of 

■  Dalrymp.  of  feud,  property^  145*  **  pijg.  426. 


(I)  The  statute  of  W.&M.  excepted  from  its  operation  the  city  of 
Chester  as  well  as  York,  and  the  statute  of  Anne  only  repeals  the  excep- 
tion in  respect  of  York ;  upon  which  it  is  observed,  that  the  custom  still 
prevwls  as  to  the  former  city.  Co.  Litt.176.  b.  n.  5.  H.&B'sed;  I  am  not 
able  to  state  whether  Chester  hfa  any  local  custom  in  this  respect,  without 
reference  to  its  being  part  of  the  province  of  York ;  if  not,  as  it  is  within 
the  archdeaconry  of  the  same  name,  which  until  the  33  of  H.  8.  formed  " 
part  of  the  diocese  of  Litchfield  and  Coventry  within  the  province  of  Can- 
terbury, the  exception  in  the  statute  of  W.&M.  seems  to  have  been 
unnecessary  in  the  first  instance,  and  to  have  been  inserted  owing  to  the 
framers  of  the  statute  not  adverting  to  the  time,  when  it  became  part  of 
the  province  of  Yorki 
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was  complained*,  **  quod  ordinarii^  hufusmodt  bona  nomine 
"  ecclesiae  occupanteSy  nullam  vel  saltern  indebitamjaciunt  dis^ 
"  trtbutionem"  And  to  what  a  length  of  iniquity  this  abuse 
was  carried  most  evidently  appears  from  a  gloss  of  pope  Inno- 
cent IV.  ^,  written  about  the  year  1250;  wherein  he  lays  it 
down  for  established  canon  law,  that  "  in  Britannia  tertia 
"  pars  bonorum  decedentium  ab  intestato  in  opus  ecclesiae  et 
**  patq)erum  dispensanda  est.**  Thus  the  popish  clergy  took 
to  themselves  ^  (under  the  name  of  tlie  church  and  poor)  the 
whole  residue  of  the  deceased's  estate,  after  the  partes  ration-^ 
abilesy  or  two-thirds,  of  the  wife  and  children  were  deducted ; 
without  paying  even  his  lawful  debts,  or  other  charges  thereon. 
For  which  reason  it  was  enacted  by  the  statute  of  Westm,  2.  "*, 
that  the  ordinary  shall  be  bound  to  pay  the  debts  of  the  in- 
testate so  far  as  his  goods  will  extend,  in  the  same  manner  that 
executors  were  bound  in  case  the  deceased  had  left  a  will :  a 
use  more  truly  pious,  than  any  requiem^  or  mass  for  his  soul.  (2) 
This  was  the  first  check  given  to  that  exorbitant  power,  which 
the  law  had  entrusted  with  ordinaries.  But,  though  they  were 
now  made  liable  to  the  creditors  of  the  intestate  for  their  just 
and  lawful  demands ;  yet  the  residuum^  after  payment  of  debts, 
remained  still  in  their  hands,  to  be  applied  to  whatever  pur- 
poses the  conscience  of  the  ordinary  should  approve.  The 
flagrant  abuses  of  which  power  occasioned  the  legislature  again 
to  interpose,  in  order  to  prevent  the  ordinaries  irom  keeping 
any  longer  the  administration  on  their  own  hands,  or  those 
of  their  immediate  dependents :  and  therefore  the  statute  of  [  496 
31  Edw.  III.  stl.  c.ll.  provides,  that,  in  case  of  intestacy, 
the  ordinary  shall  depute  the  nearest  and  most  lawful  friends 
of  the  deceased  to  administer  his  goods ;  which  administratots 
are  put  upon  the  same  footing,  with  regard  to  suits  and  to 

*  /.  2.  c.  57.  §  10.  tion  was  setUed  by  a  papal  bulle,  A.  D* 

^  in  Decretal.  1,5,  t.  3.  c.42.  1254,  {Regi$t,  hanori*  de  Richm,lO\.) 

1  The  proportion  given  to  the  priest,  and  was  observed  till  abolished  by  th« 

arid  to  other  pious  uses,  was  different  in  statute  26  Hen.  VIII.  c.  15. 

different  countries.  In  the  archdeaconry  °>  IS  Edw.  I.  c.  19. 

of  Richmond  in  Yorkshire,  this  propor- 


(2)  In  SneUing*M  case,  5  Rep.  85.  it  was  resolved  that  this  statute  was  but 
in  affirmance  of  the  common  law,  and  that  the  ordinary  was  equally  bound 
before  it  passed. 
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is  the  rule  of  the  civil  law  p.  For,  though  some  of  our 
common  lawyers  have  held  that  an  infant  of  any  age  (even 
four  (8)  years  old)  might  make  a  testament  %  and  others  have 
denied  that  under  eighteen  he  is  capable  ^,  yet  as  the  eccle- 
siastical court  is  the  judge  of  every  testator's  capacity,  this 
case  must  be  governed  by  the  rules  of  the  ecclesiastical  law. 
So  that  no  objection  can  be  admitted  to  the  will  of  an  infant 
of  fourteen,  merely  for  want  of  age  :  but  if  the  testator  was 
not  of  ^sufficient  discretion,  whether  at  the  age  of  fourteen  or 
four-and-twenty,  that  will  overthrow  his  testament.  Mad- 
men, or  otherwise  non  compotes^  idiots  or  naturfd  fools,  per- 
sons grown  childish  by  reason  of  old  age  or  distemper,  such 
as  have  their  senses  besotted  with  drunkenness — all  these 
are  incapable,  by  reason  of  mental  disability,  to  make  any  will, 
so  long  as  such  disability  lasts.  To  this  class  also  may 
be  referred  such  persons  as  are  bom  deaf,  blind,  and  dumb  ; 
who  as  they  have  always  wanted  the  common  inlets  of  un- 
derstanding, are  incapable  of  having  antmum  testandij  and 
their  testaments  are  therefore  void. 

2.  Such  persons,  as  are  intestable  for  want  of  liberty  or. 
freedom  of  will,  are  by  the  civil  law  of  various  kinds ;  as 
prisoners,  captives,  and  the  like  *.  But  the  law  of  England 
does  not  make  such  persons  absolutely  intestable :  but  only 
leaves  it  to  the  discretion  of  the  court  to  judge,  upon  the 
consideration  of  their  particular  circumstances  of  duress, 
whether  or  no  such  persons  could  be  supposed  to  have  Uberum 
animwn  testandi.  And,  with  regard  to  feme-coverts,  our 
law  difiPers  still  more  materially  from  the  civil.  Among  the 
Romans  there  was  no  distinction ;  a  married  woman  was  as 
capable  of  bequeathing  as  a  feme-sole  S  But  with  us  a  mar-  [  498 
ried  woman  is  not  only  utterly  incapable  of  devising  lands^ 
being  excepted  out  of  the  statute  of  wills,  34&35  Hen.  VIII. 
c.  5.,  but  also  she  is  incapable  of  making  a  testament  of  chat' 
telsj  without  the  licence  of  her  husband.     For  all  her  per- 

• 

P  Godolpb.  p.  1.  c.  3.      Went.  212.         ''  Co.  Litt.  89. 
2  Vern.  104.  469.     Gilb.Rep.  74.  •  Godolph.  p.l.  c.9. 

q  Perkins.  §  503.  '  Ff-  31.  1.  77. 

> ' 

(3)  This  has  been  supposed  to  be  merely  an  error  of  the  press  in  Perkins, 
and  that  iiii  was  printed  for  xiiii.    See  Co.  litt.  89.  n.6. 
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But,  if  a  feme-sole  makes  her  will,  and  afterwards  marries, 
such  subsequent  marriage  is  esteemed  a  revocation  in  law  and 
entirely  vacates  the  will  e. 

3.  Persons  incapable  of  making  testaments,  on  account 
of  their  criminal  conduct,  are,  in  the  first  place,  all  traitors 
and  felons,  from  the  time  of  conviction ;  for  then  their  goods 
and  chattels  are  no  longer  at  their  own  disposal,  but  forfeited 
to  the  king.  Neither  can  a  felo  de  se  make  a  will  of  goods 
and  chattels,  for  they  are  forfeited  by  the  act  and  manner  of 
his  death,  but  he  may  make  a  devise  of  his  lands,  for  they 
are  not  subjected  to  any  forfeiture  \  Outlaws  also,  though 
it  be  but  for  debt,  are  incapable  of  making  a  will,  so  long  as 
the  outlawry  subsists,  for  their  goods  and  chattels  are  forfeited 
during  that  time  ^.  As  for  persons  guilty  of  other  crimes, 
short  of  felony,  who  are  by  the  civil  law  precluded  from  • 
making  testaments,  (as  usurers,  libellers,  and  others  of  a 
worse  stamp,)  by  the  common  law  their  testaments  may  be 
good  **.  And  in  general  the  rule  is,  and  has  been  so  at  least 
ever  since  Glanvil's  time  \  quod  libera  sit  cujuscunque  ultima 
voluntas. 

Let  us  next,  thirdh/y  consider  what  this  last  will  and  testa- 
ment is,  which  almost  every  one  is  thus  at  liberty  to  make; 
or  what  are  tlie  nature  and  incidents  of  a  testament  Tes- 
taments, both  Justinian  i  and  sir  Edward  Coke  ^  agree  to  be 
so  called,  because  they  are  testatio  mentis :  an  etymon  which 
seems  to  favour  too  much  of  the  conceit ;  it  being  plainly  a 
substantive  derived  from  the  verb  testariy  in  like  manner  as 
Juramentumj  incrementum^  and  others,  from  other  verbs.  The 
definition  of  the  old  Roman  lawyers  is  much  better  than  their 
etymology ;  **  voluntatis  nostraejusta  sententia  de  eOy  quod  quis 
**  post  mortem  suamjieri  velit  * : "  which  may  be  thus  rendered 
into  English,  *^  the  legal  declaration  of  a  man's  intentions, 
"  which  he  wills  to  be  performed  afler  his  death."  It  is  called 
sententia^  to  denote  the  circumspection  and  prudence  with  [  500  ] 
which   it   is   supposed  to  be  made :    it  is  voluntatis  nostrae 

«  4  Rep.  60.     S  p.  Wms.  624.  *  /.  7.  c.  5. 

f  Plowd.  261.  J  InU.  2.  10. 

«  FiU.  Abr.  tit,  descent,  16.  *  1  Inst.  HI,  322.      ' 

^  Godolph.  p.  1.  c.  12.  »  Ff,  28.  1.  1, 
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ten  days  at  the  least  [next  before  the  making],  except  he  be 
surprized  with  sickness  on  a  journey;  or  from  ^ome,  and  dies 
without  returning  to  his  dwelling.  3.  That  no  nuncupative 
will  shall  be  proved  by  the  witnesses  after  six  montlis  from 
the  making,  unless  it  were  put  in  writing  within  six  days. 
Nor  shall  it  be  proved  till  fourteen  days  after  the  death  of 
the  testator,  nor  till  process  hath  first  issued  to  call  in  the 
widow,  or  next  of  kin,  to  contest  it,  if  they  think  proper. 
Thus  hath  the  legislature  provided  against  any  frauds  in  set- 
ting up  nuncupative  wills,  by  so  numerous  a  train  of  requi- 
sites, that  the  thing  itself  has  fallen  into  disuse,  and  is  hardly 
ever  heard  of,  but  in  the  only  instance  where  &vour  ought  to 
be  shewn  to  it,  when  the  testator  is  surprized  by  sudden  and 
violent  sickness.  The  testamentary  words  must  be  spoken 
with  an  intent  to  bequeath,  not  any  loose  idle  discourse  in  his 
illness ;  for  he  must  require  the  by-standers  to  bear  witness 
of  such  his  intention ;  the  will  must  be  made  at  home,  or 
among  his  family  or  friends,  unless  by  unavoidable  accident ; 
to  prevent  impositions  from  strangers  :  it  must  be  in  his  last 
sickness ;  for  if  he  recovers,  he  may  alter  his  dispositions,  and 
has  time  to  make  a  written  will :  it  must  not  be  proved  at  too 
long  a  distance  from  the  testator's  death,  lest  the  words  should 
escape  the  memory  of  the  witnesses ;  nor  yet  too  hastOy  and 
without  notice,  lest  the  family  of  ^the  testator  should  be  put  to 
inconvenience,  or  surprized. 

As  to  written  wills,  they  need  not  any  witness  of  their 
publication.  I  speak  not  here  of  devises  of  lands,  which  are 
quite  of  a  different  nature ;  being  conveyances  by  statute, 
unknown  to  the  feodal  or  common  law,  and  not  under  the 
same  jurisdiction  as  personal  testaments.  But  a  testament  of 
chattels^  written  in  the  testator's  own  hand,  though  it  has 
neither  hb  name  nor  seal  to  it,  nor  witnesses  present  at  it's 
publication,  is  good;  provided  sufficient  proof  can  be  had  that 
it  is  his  hand-writing  °.  And  though  written  in  another 
man's  hand,  and  never  signed  by  the  testator,  yet  if  proved  [  502  ] 
to  be  according  to  his  instructions  and  approved  by  him,  it 
hath  been  held  a  good  testament  of  the  personal  estate  ^    Yet 

o  Godolph.  p,l.  c.  SI.     Oilb.Rep.  S60.  p  CaiS3mi,45S»  8,  4. 
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wise  the  law  presumed ;  but  was  then  supposed  to  have  acted 
thus  for  some  substantial  cause :  and  in  such  case  no  querela 
inqfficiosi  testamenti  was  allowed.  Hence  probably  has  arisen 
that  groundless  vulgar  error,  of  the  necessity  of  leaving  the 
heir  a  shilling  or  some  other  express  legacy,  in  order  to  dis- 
inherit him  effectually :  whereas  the  law  of  England  makes 
no  such  constrained  suppositions  of  forgetfulness  or  insanity ; 
and  therefore  though  the  heir  or  next  of  kin  be  totally  omitted, 
it  admits  no  querela  inqfficiosi  to  set  aside  such  a  testament.  (6) 


(6)  Upon  the  three  latter  modes  of  avoiding  a  will,Hi  few  general  points 
require  to  be  iioticed :  1st,  As  to  the  making  a  testament  of  later  date ; 
supposing  this  not  to  be  in  terms  an  express  revocation,  it  will  not  by 
implication  avoid  the  former  testament,  unless  its  dispositions  be  clearly 
incompatible  with  it,  and  it  be  an  effective  will  at  the  death  of  the  testa- 
tor. Oniom  v.  T^er,  I  P.Wms.345.  Sd,  As  to  cancelling,  however  de- 
cisive the  act  may  be  in  form,  as  tearing,  defacing,  or  destroying,  yet  its 
effect  may  be  still  ambiguous  lu  order  to  operate  a  revocatiop,  it  must 
be  done  intentionally,  with  a  purpose  of  revocation ;  and  the  act  so  far  as 
the  testator  meant  to  pursue  it,  must  be  complete.  Farther,  the  act  must 
not  be  done  with  an  intention  conceived  under  a  manifest  mistake ;  this 
lets  in  a  class  of  cases  rather  difficult  to  define :  thus,  if  A  cancels  his  will 
because  he  conceives  he  has  made  another  valid  will,  and  that  is  not  the 
case,  it  is  held  that  the  cancellation  is  ineffectual.  It  is  obnous  to  how 
wide  a  range  this  principle  may  extend;  that  the  testator  onl/ intended 
to  revoke  upon  a  false  state  of  facts,  taken  up  in  error,  or  imposed  on  him 
by  fraud,  but  did  not  intend  to  do  so,  on  the  real  facts  of  the  case.  Doe 
y.  Perket^  3 B.&AA89.  Burtemhato  y»  Gilbert^  Cowp.  49.  3d,  As  to 
marriage  and  the  birth  of  a  child ;  this  will  hold  evea  where  the  birth  is 
posthumous.  The  principle  on  which  this  proceeds  is,  that  a  testator 
makes  his  will  conditionally  only,  intending  it  not  to  take  effect  in  case  of 
a  total  change  in  the  circumstances  of  himself  and  his  family.  Doe  v.  Zon- 
caskire,  5T.R.49.  This  rule,  therefore,  will  be  open  in  its  application  to 
be  affected  by  circumstances,  such  as  that  of  the  nearer  objects  being  other- 
wise provided  for  in  the  testator*s  life-time,  or  by  the  testator's  own  act. 
Kenebel  v.  Scretfton  and  otAen,  2  East.  530. 

-  In  the  ecclesiastical  coiuts,  the  principle  of  implied  revocation  has  been 
lud  down  to  be  a  change  of  intention  produced  by,  and  to  be  presumed 
from  some  new  moral  obligation  arising  afler  the  will  was  made.  The 
circumstances  of  being  childless  or  unmarried  when  the  will  was  made, 
are  not  therefore  essential ;  thus,  the  will  of  a  widower  with  children, 
was  held  to  be  revoked  by  a  second  marriage,  and  the  having  issue.  Sheath 
T.  York,  1 V.  &  B.  390. ;  and  in  another  case  the  will  of  a  married  man  with 
children  was  also  held  to  be  revoked  by  the  birth  of  other  children,  strong 
circumstances  concurring  to  show  an  intention  to  make  a  new  will  and 
provide  for  thenp.    Johnston  y,  Johtuton,  1  Phillimore's  Rep.  p.   .« 

O  O  2 
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But  if  the  deceased  died  wholly  mtestate,  without  making 
either  will  or  executors,  then  general  letters  of  administration 
must  be  granted  by  the  ordinary  to  such  administrator  as 
the  statutes  of  Edward   the  third   and  Henry  the  eighth, 
before-mentioned,  direct.     In  consequence  of  which  we  may 
observe ;  1.  That  the  ordinary  is  compellable  to  grant  admi- 
nistration of  the  goods  and  chattels  of  the  wife,  to  the  hus- 
band or  his  representatives  ^  ;  and  of  the  husband's  effects,  to 
the  widow,  or  next  of  kin ;  but  he  may  grant  it  to  either,  or 
both,  at  his  discretion  K    2.  That  among  the  kindred,  those  are 
to  be  preferred  that  are  the  nearest  in  degree  to  the  intestate ; 
but,  of  persons  in  equal  degree,  the  ordinary  may  take  which 
he  pleases  K     S.  That  this  nearness  or  propinquity  of  degree 
shall  be  reckoned  according  to  the  computation  of  the  ci- 
vilians 1 ;  and  not  of  the  canonists,  which  the  law  of  England 
adopts  in  the  descent  of  real  estates  ^ :  because  in  the  civil 
computation  the  intestate  himself  is  the  terminus^  a  quo  the  - 
several  degrees  are  numbered ;  and  not  the  common  ancestor, 
according  to  the  rule  of  the  canonists.     And  therefore  in  the 
first  place  the  children,  or  (on  failure  of  children)  the  parents 
of  the  deceased,  are  entitled   to  the  administration;   both 
which  are  indeed  in  the  first  degi*ee ;  but  with  us  "  the  chil- 
ib*en  are  allowed  the  preference  ^.     Then  follow  brothers  p,  [  505  1 
grandfathers  %  uncles  or  nephews  ^  (and  the  females  of  each 
class  respectively),  and  lastly,  cousins.     4.  The  half  blood  is 
admitted  to  the  administration  as  well  as  the  whole ;  for  they 
are  of  the  kindred  of  the  intestate,  and  only  excluded  from 
inheritances   of  land   upon  feodal  reasons.      Therefore  the 

"  Cro.  Car.  106.     Stat  29  Car.  II.  diet  of  Arensberg,  about  the  middle  of 

c.  3.     I  P.  Wms.  381.  the  tenth  centuiy,  that  the  point  ihould 

^  Salk.  36.     Sua.  532.  be  decided  hj  combat.     Accordingly, 

^  See  page  496.  an  equal  number  of  champions  being 

'  Prec.  Chanc.  593.  chosen  on    both    sidea»   thoie  of  the 

™  See  page  203.  207. 224.  children  obtained  the  yictory,  and  ao  the 
'  Godolph.   p.  2.    c.  35.    $  1  &  2.  ^law  was  estiMished  in  their  favour,  that 

2  Vem.  125'  the  issue  of  a  person  deceased  shall  be 

^  In  Germany  there  was  a  long  dis-  entitled  to  his  goods  and  chattels  Jn 

pute  whether  a  man's  children  should  preference  to  his  parents.     (Mod.  Un* 

inherit  his  effecto  during   the  life  of  Hist.  zxix.  28.) 

their  grandfather;  which  depends   (as  >>  Harris  in  ^00.  118.  c«2. 

we  shall  see  hereafter)  on  the  same  *i  Plrec.  Chanc.527.     1  P.  Wms«41. 

principles  as  the  granting  of  admini-  '  Atk,455. 
tradons.     At  last  it  was  agreed  at  the 
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no  trust  at  all :  and  therefore  on  the  death  of  that  officer^ 
it  results  back  to  the  ordinary  to  appoint  another.  And 
with  regard  to'  the  administrator  of  A's  executor,  he  has 
clearly  no  privity  or  relation  to  A ;  being  only  commissioned 
to  administer  the  effects  of  the  intestate  executor^  and  not  of 
the  original  testator.  Wherefore  in  both  these  cases,  and 
whenever  the  course  of  representation  from  executor  to  exe- 
cutor is  interrupted  by  any  one  administration,  it  is  neces- 
sary for  the  ordinary  to  commit  administration  afresh,  of  the 
goods  of  the  deceased  not  administered  by  the  former  execu- 
tor 'or  administrator.  And  this  administrator,  de  bonis  non, 
is  the  only  legal  representative  of  the  deceased  in  matters  of 
personal  property  ^.  But  he  may,  as  well  as  an  original 
administrator,  have  only  a  limited  or  special  administratioa 
committed  to  his  car^  viz.  of  certain  specific  effects,  such  as 
a  term  of  years  and  the  like ;  the  rest  being  committed  to 
others '.  v 

Having  thus  shewn  what  is,  and  who  may  be,  an  ex»-  [  507 
cutor  or  administrator,  I  proceed  now,  fifthly  and  lastly,  tQ 
inqufre  into  some  few  of  the  principal  points  of  their  office 
and  duty.  These  in  general  are  very  much  the  same  in  both 
executors  and  administrators ;  excepting,  first,  that  the  exe- 
cutor is  bound  to  perform  a  will,  which  an  administrator  is 
not,  unless  where  a  testament  is  annexed  to  his  administrar 
tion,  and  then  he  differs  still  less  fix)m  an  executor:  and 
secondly,  that  an  executor  may  do  many  acts  before  he  proves 
the  will  s,  but  an  administrator  may  do  nothing  till  letter;; 
of  administration  are  issued ;  for  the  former  derives  his  power 
from  the  will  and  not  from  the  probate  ^  the  latter  owes  His 
entirely  to  the  appointment  of  the  ordinary.  If  a  stranger 
takes  upon  him  to  act  as  executor,  without  any  just  authority 
(as  by  intermeddling  with  the  goods  of  the  deceased  *,  and 
many  other  transactions  ^)  he  is  called'  in  law  lui  executor  of 
his  own  wrong,  de  son  tort,  and  is  liable  to  all  the  trouble  of 
an  executorship,  without  any  of  the  profits  or  advantages ; 

but  merely  doing  acts  of  necessity  or  humanity,  as  locking 

# 

«  StyL  225.  ^  Cmnyna*  151. 

'  1  Rol.  Abr.  908.     Oodolpb.  p.!^.         '5  Hep.  SS,  34. 
cSO.     Salk.  S6.  ^  Wentw.  cb.  14.     Stat.  43  Elu. 

•  Wentw.  ch,  3.  c  8. 
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in  case  the  validity  of  the  will  be  disputed  ^.  (8)  When  the 
will  is  so  proved,  the  original  must  be  deposited  in  the  registry 
of  the  ordinary ;  and  a  copy  thereof  in  parchment  is  made 
out  under  the  seal  of  tlie  ordinary,  and  delivered  to  the 
executor  or  administrator,,  together  with  a  certificate  of  it's 
having  been  proved  before  him  ;  all  which  together  is  usually 
stiled  the  probate.  In  defect  of  any  will,*  the  person  entitled 
to  be  administrator  must  also  at  this  period  take  out  letters  of 
administration  under  the  seal  of  the  ordinary ;  whereby  an 
executorial  power  to  collect  and  administer,  that  is,  dispose 
of  the  goods  of  the  deceased,  is  vested  in  him :  and  he  must, 
by  statute  22  &  23  Car.  II.  c.10.  enter  into  a  bond,  with 
sureties  faithfully  to  execute  his  trust.  If  all  the  goods  of 
the  deceased  lie  within  the  same  jurisdiction,  a  probate  be- 
fore the  ordinary,  or  an  administration  granted  by  him,  are  [  509  2 
the  only  proper  ones :  but  if  the  deceased  had  bona  notabilia^ 
or  chattels  to  the  value  of  a  hundred  shilltngSj  in  two  distinct 
dioceses  or  jurisdictions,  then  the  will  must  be  proved,  or 
administration  taken  out,  before  the  metropolitan  of  the 
province,  byway  of  special  prerogative*;  whence  the  courts 
where  the  validity  of  such  wills  is  tried,  and  the  offices 
where  they  are  registered,  are  called  the  prerogative  courts, 
and  the  prerogative  offices,  of  the  provinces  of  Canterbury 
and  York.  Lyndewode,  who  flourished  in  the  beginning 
of  the  fifteenth  century,  and  was  official  to  archbishop  Chi- 
chele,  interprets  these  hundred  shillings  to  signify  solidos  le^ 
gales  \  of  which  he  tells  us  seventy-two  amounted  to  a  pound 
of  gold,  which  in  his  time  was  valued  at  fifty  nobles,  or 
IQL  ISs.  ifd.  He  therefore  computes ^  that  the  hundred 
shillings,  which  constituted  bona  notabilia,  were  then  equal 
in  current  money  to  23/.  3s.  Oi.  This  will  account  for  what 
is  said  in  our  antient  books,  that  botia  notabilia  in  the  diocese 

^  Godolph.  p.  ].  c.  so.  $  4.  ^  Prooinc.  U  3.  f.  13.  c.  item,  v.  cen- 

'  4  Inst.  335.  turn,  ^c,  ttatutum  v.  laids* 


(8)  When  the  proof  b  "  in  form  of  law,"  the  widow  or  next  of  kin  are 
cited  to  be  present,  and  the  will  is  exhibited  in  their  presence  before  the 
judge ;  witnesses  (two  at  least)  are  produced,  sworn,  and  examined,  and 
their  depositions  published ;  and  the  judge,  if  satisfied,  pronounces  for  the 
validity  of  the  testament.    Godolph.  p.  1.  cxx.  s.4. 
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ef  this  deceased :  which  he  is  to  deliver  in  to  the  ordinary  upon 
oath,  if  thereunto  lawfully  required. 

4.  He  is  to  collect  all  the  goods  and  chattels  so  inventoried; 
and  to  that  end  be  has  very  large  powers  and  interests  con** 
ferred  on  him  by  law ;  being  the  representative  of  the  de« 
ceased  \  and  having^the  same  property  in  his  goods  as  the 
principal  had  when  living,  and  the  same  remedies  to  recover 
tbenu  And  if  there  be  two  or  more  executors,  a  sale  or  release 
by  one  of  them  diall  be  good  against  all  the  rest  ^;  but  in  case 
of  administratcNTs  it  is  otherwise'.  (9)  Whatever  is  so  rec<H 
vered,  that  is  of  a  saleable  nature,  and  may  be  converted  inta  - 
ready  money,  is  called  assets  in  the  hands  of  the  executor  or 
administrator  K;  that  is,  sufficient  or  enough  (from  the  French 
assez)  to  make  him  chargeable  to  a  creditor  or  legatee,  so  far 
as  such  goods  and  chattels  extend.  Whatever  assets  so  come  [511 
to  his  hands  be  may  convert  into  ready  money,,  to  answer  the 
demands  that  may  be  made  upon  him ;  which  is  the  next  thing 
to  be  considered;  for, 

5»  The  executor  or  administrator  must  pay  the  deUs  of  the 
deceased*  In  payment  of  ddbts  he  must  observe  the  rules  o^ 
priority:  otherwise,  on  deficiency  of  assets,  if  he  pays  those 
of  a  lower  degree  firsts  he  must  answer  those  of  a  higher  out 
of  his  own  estate.  And,  first,  he  must  pay  all  funeral  charges, 
and  the  expence  of  proving  the  will,  and  the  like.  Secondly, 
debts  due  to  the  king  on  record  or  specialty  \  Thirdly,  such 
debts  as  are  by  particular  statutes  to  be,  preferred  to  all  others ; 
as  the  forfeitures  for  not  burying  in  woollen  ^,  money  due  upon 
poor-rates  \  for  letters  to  the  post-office  *,  and  some  others. 

"  Co.  Litt.  209.  »»  1  And.  129. 

«  Dyer.  23.  *  Sut  30  Car.  II.  c.  S.  (lO.) 

'  1  Atk.  460.  k  Slut.  17  Geo.II.  c.3S.  (11.) 

K  Se«  pa^e  244.  '  Stat.  9  Ann.  c.  10. 

(9)  It  has  been  determined  since  the  dedsion  of  Hudson  t.  Hudson, 
1  Atk.  4eo.y  both  in  law  and  equity,  that  there  is  no  distinctkniy  in  this 
respect,  between  executors  and  administrators ;  one  of  the  latter  has  all 
the  power  which  one  of  the  former  has.  WiUand  v.  Fenn,  cited  in  Jacomb 
Y,  Harwood,  2  Ves.Sen.  267. 

(10)  The  90C.2.  C.5.  was  repealed  by  the  54G.9.  c.  los. 

(11)  This  staCiate  only  provides  that  the  ex^ators  of  any  peraon  dying 
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he  has  nothing  left  for  the  rest;  for,  without  a  suit  com- 
menced, the  executor  has  no  legal  notice  of  the  debt  *".  (14?) 

^  Dyer.  32.     2  Leon.  60. 


sue  for  it.  Upon  the  same  principle,  if  a  debtor  should  be  appointed 
adminiBtrator,  the  legal  remedy  would  be  suspended « during  his  life-time  ;* 
but  no  longer,  because  when  the  technical  difficulty  ceases,  there  does  not 
remain  the  same  presumption  of  intention  to  release  the  debt  for  ever; 
and  therefore  upon  his  death  an  administrator  de  bonit  non  may  sue  his 
representative.  Lockier  v.  Snnth,  1  Sid.  79.  Nor  is  this  principle  incon- 
sistent with  the  latter  part  of  the  rule,  that  the  testator's  creditors  are  not 
to  be  disappointed  of  their  just  debts  by  this  voluntary  release;  the  right 
of  action  is  indeed  gone,  but  the  law  will  presume  that  the  executor  in  his 
individual  capacity  has  paid  the  debt  to  himself  in  his  representative,  and 
will  consider  the  amount  assets  in  his  hands  for  which  he  will  be  personally 
liable  to  the  action  of  any  creditor,  because  the  non-production  of  the  sum 
to  answer  the  demand  will  upon  that  presumption  be  proof  of  a  wasting 
of  the  testator's  estate.     1  Salk.  503. 

The  doctrine  of  the  courts  of  equity  upon  this  subject  is  in  e£fect  very 
different;  but  comfnencing  upon  principles  very  analogous,  they  seem 
gradually  to  have  departed  more  and  more  widely  from  the  practice  of  the 
courts  of  law.  At  one  time,  looking  to  the  intention  of  the  testator,  they 
considered  the  appointment  as  turning  the  debt  into  a  legacy  or  specific 
bequest ;  and  as  such,  they  in  general  sustained  it  against  the  other  lega- 
tees, because  any  specific*  bequest  given  to  any  other  person  would  have 
been  so  sustained.  But  as  no  legacies,  not  even  specific,  could  stand 
against  the  demands  of  creditors,  so  this  presumed  legacy  in  the  hands  of 
the  executor  became  a  trust,  and  he  was  held  answerable  fgr  it  to  them, 
if  the  other  assets  were  not  sufficient. 

'  Upon  the  same  ground  of  intention,  if  it  appeared  upon  the  will  that 
the  testator  did  not  intend  to  discharge  his  executor,  as  if  he  should  have 
\e(i  a  legacy,  and  directed  it  to  be  paid  out  of  the  sum  due  from  the  exe- 
cutor, in  any  such  case  the  executor  became  as  to  all  the  legatees,  general 
und  specific,  a  trustee  to  the  amount  of  his  debt,  and  was  not  discharged. 
Flood  V.  Ramcey,  Yelv.  160.     Carei/  v.  Goodinge,  3Bro.  Ch.  Rep.  1 10. 

Now,  however,  the  general  rule  is,  that  the  executor  is  to  be  considered 
as  a  trustee  for  the  legatees;  or  if  they  have  been  satisfied  by  other 
assets,  for  the  persons  entitled  to  the  residue  of  the  testator's  personal 
estate  under  the  will.  See  Berry  v.  Uther^  1 1  Ves.  90.,  and  the  cases  col- 
lected in  the  note  there.     Simmons  v.  Gutteridge,  13  Ves.  262. 

(14)  The  rules  laid  down  in  the  text,  as  to  the  order  of  payment,  apply 
only  to  what  are  called  legal  assets ;  that  b,  such  thbgs  as  the  executor 
takes  as  executor,  and  as  are  subject  to  the  testator's  debts  generally  by 
rule  of  law,  and  independently  of  any  direction  to  that  effect  in  his  wilL 
But  there  are  also  eqtdtable  assets,  which  are  such  things  as  the  testator 
has  made  subject  to  his  debts  generally,  but  which,  without  his  act,  would 
either  not  have  been  subject  to  any  of  his  debts,  or  only  to  debts  of  a  ^>e- 

cial 
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*^  siplura  sint  debita^  velplus  legatum  fuerit^  ad  qiue  cataUa 
"  dejuncti  nan  suffkiarU^  Jiat  Mqite  defalcation  exoepto  re^s 
"  jnivikgio" 

If  the  legatee  dies  before  the  testator,  the  legacy  is  a  lost 
or  lapsed  legacy,  and  shall  sink  into  the  residuunu  And  if  a 
contingent  legacy  be  left  to  any  one ;  as  when  he  attains,  or  \f 
he  attains,  the  age  of  twenty-one;  and  he  dies  before  that 
time :  it  is  a  lapsed  legacy  ^.  But  a  leg^y  to  one,  to  be  paid 
when  be  attains  the  age  of  twenty-one  years,  is  a  vested  legacy, 
an  interest  which  commences  inpnesenti,  although  it  be  so^ 
vendum  injiitwv :  and  if  the  legatee  dies  before  that  age,  his 
representatives  shall  receive  it  out  of  the  testator's  personal 
estate,  at  the  same  time  that  it  would  have  become  payable  in 
case  the  legatee  had  lived.  (16)  This  distinction  is  borrowed 
from  the  civil  law ' ;  and  its  adoption  in  our  courts  is  not  so 
much  owing  to  it's  intrinsic  equity,  as  to  it's  having  been 
before  adopted  by  the  ecclesiastical  courts.  For,  since  the 
chancery  has  a  concurrent  jurisdiction  with  them,  in  regard 
to  the  recovery  of  legacies,  it  was  reasonable  that  there  should 
be  a  conformity  in  their  determinations ;  and  that  the  suli^ect 
should  have  the  same  measure  of  justice  in  whatever  court  he 
sued  ^.  But  if  such  legacies  be  charged  upon  a  real  estate,  in 
both  cases  they  shall  lapse  for  the  benefit  of  the  heir  ^ ;  fort 

«  Dyer.  59.  n.  15.     1  Equ.  Cas.9br.       ^  1  £q.  Cas.  Abr.  295. 
295.  «  SP.Wnw.  612.  n.  1. 

*  jy.  35.1.  1^2. 


-  (16)  The  principle  of  this  rule  is  the  intention  of  the  testtttor, -collected 
from  the  words  he  uses ;  and  therefore  the  rule  must  be  subject  to  such 
variations  as  arise  from  that  principle.  A  direction  to  pay  interest  u  one 
of  the  circumstances  from  which  it  may  be  inferred  that  the  testator  meant 
the  legacy  to  vest  immediately ;  and  therefore  a  legacy  to  A  at  twenty-one, 
with  interest  in  the  mean  time,  is  a  vested  legacy,  and  will  pass  tg  the  r^ 
presentatives  of  A  if  he  dies  before  twenty^one.    2  P.  Wms.  612.  n.  1. 

In  extension  of  the  same  principle,  where  a  legacy  vested  in  A,  and  pay- 
able at  twenty-one  is  directed  to  bear  interest,  his  representatives  are 
entitled  to  it  immediately  jon  his  death,  and  do  not  wait  till  the  period 
when  he  would  have  attained  the  age  of  twenty-one.  Because  they  do  n«t 
labour  imder  the  same  incapacity  which  it  is  presumed  was  the  ground  oa 
which  tl^  testator  postponed  A'seDJoyment  oif  it.  FomtfreauY.  Fomietran, 
iVes.lls. 
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7.  When  all  the  debts  and  particular  legacies  are  dis- 
charged, the  surplus  or  residuum  must  be  paid  to  the  residuary 
legatee,  if  any  be  appointed  by  the  will ;  and  if  there  be 
none,  it  was  long  a  settled  notion  that  it  devolved  to  the  exe- 
cutor's own  use  by  virtue  of  his  executorship  ".  But  what- 
ever ground  there  might  have  been  formerly  for  this  opinion, 
it  seems  now  to  be  understood  ^  with  this  restriction ;  that 
although  where  the  executor  has  no  legacy  at  all,  the  residuum 
shall  in  general  be  his  own  ;  yet  wherever  there  is  suiGcient 
on  the  face  of  a  will,  (by  means  of  a  competent  legacy  or  r  515 
otherwise,)  to  imply  that  the  testator  intended  his  executor 
should  not  have  the  residue,  the  undivided  surplus  of  the  estate 
shall  go  to  the  next  of  kin,  the  executor  then  standing  upon 
exactly  the  same  footing  as  an  administrator :  concern- 
ing whom  indeed  there  formerly  was  much  debate^,  whe- 
ther or  no  he  could  be  compelled  to  make  any  distribution  ' 
of  the  intestate's  estate.  For,  though  (after  the  administra- 
tion was  taken  in  effect  from  the  ordinary,  and  transferred 
to  the  relations  of  the  deceased)  the  spiritual  court  endea- 
voured to  compel  a  distribution,  and  took  bonds  of  the  ad- 
ministrator for  that  purpose,  they  were  prohibited  by  the 
temporal  courts,  and  the  bonds  declared  void  at  law  \  And 
the  right  of  the  husband  not  only  to  administer,  but  also  to 
enjoy  exclusively  the  eiFects  of  his  deceased  wife,  depends 
still  on  this  doctrine  of  the  common  law :  the  statute  of  frauds 
declaring  only,  that  the  statute  of  distributions  does  not  ex- 
tend to  this  case.  But  now  these  controversies  are  quite  at 
an  end;  for  by  the  statute  22  &  23  Car.  II.  c.  1(X  explained, 
by  29  Car.  II.  c.  3.  it  is  enacted,  that  the  surplusage  of 
intestate's  estates,  (except  of  femes  covert,  which  are  left  as 
at  common  law  %)  shall,  after  the  expiration  of  one  full  year 
from  the  death  of  the  intestate,  be  distributed  in  the  fol- 
lowing mariner.  One  third  shall  go  to  the  widow  of  the 
intestate,  and  the  residue  in  equal  proportions  to  his  chil- 
dren, or  if  dead,  to  their  representatives ;  that  is,  their  lineal 
descendants  :  if  there  are  uo  children  or  legal  representatives 

"  Perkins,  525.  "  Gedolph.  p.2.  c.S2. 

o  Prec.  Chanc.  323.     1  P.  Wm8.7.  •»  1  Lev.  233.   Cart.  125.  2  P.Wmfc 

544.     2P.Wiiis.338.    3  P.  Wins.  43.  447. 

194.     Stra.  569.     I^wson  t.  Lawson,  '  Stat  29  Car.  II.  c.3.  $  S5. 
Dom.  iVoc.  28  Apr.  1777. 

VOL,  !!•                                           P  P 
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praetor:  though  indeed  it  is  little  more  than  a  restoratioiiy 
with  some  refinements  and  regulations^  of  our  cdd  constitu- 
tional law ;  which  prevailed  as  an  established  right  and  cus^ 
tom  from  the  time  of  king  Canute  downwards,  many  centu^ 
ries  before  Justinian's  laws  were  known  or  heard  of  in  the 
western  parts  of  Europe.  So  likewise  there  is  another  part 
of  the  statute  of  distributions,  where  directions  are  given 
that  no  child  of  the  intestate  (except  his  heir  at  law)  on  whom 
he  settled  in  his  life-time  any  estate  in  lands,  or  pecuniary 
portion,  equal  to  the  distributive  shares  of  the  other  chil-  [  517  ] 
dren,  shall  have  any  part  of  the  surplusage  with  their  bro- 
thers and  sisters  ;  but  if  the  estates  so  given  them^  by  way 
of  advancement,  are  not  quite  equivalait  to  the  other  sharesy 
the  children  so  advanced  shall  now  have  so  much  as  will 
make  them  equal.  This  just  and  equitable  provision  has 
been  abo  said  to  be  derived  from  the  coUatio-bonorum  of  the 
imperial  law  *  ;  which  it  certainly  resembles  in  some  points, 
though  it  differs  widely  in  others..  But  it  may  not  be  amiss 
to  observe,  that  with  regard  to  goods  and  chattdis,  this  is 
part  of  the  antient  custom  of  London,  of  the  province  of 
York,  and  of  our  sister  kingdom  of  Scotland :  and,  with 
regard  to  lands  descending  in  cc^arcenary,  that  it  hath  always 
been,  and  still  is,  the  common  law  of  England,  under  the 
name  of  hotchpot  K 

Before  I  quit  this  subject,  1  must  however  acknowledge 
that  the  doctrine  and  limits  of  representation,  laid  down  ia 
the  statute  of  distribution,  seem  to  ha/ve  been  prindpally 
borrowed  from  the  civil  law:  whereby  it  wiH  sometimes 
happen,  that  personal  estates  are  divided  per  capitOj  and 
sometimes  per  stirpes ;  whereas  the  common  law  knows  no 
other  rule  of  succession  but  that  per  stirpes  only  *>.  lliey 
are  divided  i}er  capita,  to  every  man  an  equal  share,  when 
all  the  claimants  claim  in  their  own  rights,  as  in  equal  de- 
gree of  kindred,  and  not  jure  representationis,  in  the  right 
of  another  person.  As  if  the  next  of  kin  be  the  intestate's 
three  brothers.  A,  B,  and  C ;  here  hb  e£kots  are  divided 
into  three  equal  portions,  and  distributed  per  capita,  one  to 


*  jr.  37.  6. 1.  ■>  8Mcb.l4.  p«.M7. 
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the  statute  1  Jac.  II.  c.  17.  declared  that  the  same  should 
be  subject  to  the  statute  of  distribution.  So  that  if  a  man 
dies  worth  1800/.  personal  estate,  leaving  a  widow '  and 
two  children,  this  estate  shall  be  divided  into  eighteen  parts; 
whereof  the  widow  shall  have  eight,  six  by  the  custom!  and 
two  by  the  statute  ;  and  each  of  the  children  five,  three  by 
the  custom  and  two  by  the.  statute :  if  he  leaves  a  widow 
and  one  child,  she  shall  still  have  eight  parts  as  before; 
and  the  child  shall  have  ten,  six  by  the  custom  and  four  by  [  519  ] 
the  statute :  if  he  leaves  a  widow  and  no  child,  the  widow 
shall  have  three-fourths  of  the  whole,  two  by  the  custom 
and  one  by  the  statute ;  and  the  remaining  fourth  shall  go- 
by the  statute  to  the  next  of  kin.  It  is  also  to  be  observed, 
that  if  the  wife  be  provided  for  by  a  jointure  before  mar- 
riage, in  bar  of  her  customary  part,  it  puts  her  in  a  state 
of  non-entity,  with,  regard  to  the  custom  only  * ;  biit  she 
shall  be  entitled  to  her  share  of  the  dead  man's-  part  uiider 
the  statute  of  distributions,  unless  barred  by  special  agree- 
ment"*. And  if  any  of  the  children  are  advanced  by  the 
father  in  his  life-time  with  any  sum  of  money  (not  amount- 
ing to  their  full  proportionable  part),  they  shall  bring  that 
portion  into  hotchpot  with  the  rest  of  the  brothers  and 
sisters,  but  not  with  the  widow,  befoi*e  they  are  entitled 
to  any  benefit  under  the  custom  " ;  but,  if  they  are  fully 
advanced,  the  custom  entitles  them  to  no  further  divi-^ 
dend  ^: 

Tuns  far  in  the  main  the  customs  of  London  and  of 
York  agree ;  but,  besides  ^certain  other  less  material  varia- 
tions, there  are  two  principal  points  in  which  they  consi- 
derably differ.  One  is,  that  in  London  the  share  of  the 
children  (or  orphanage  part)  is  not  fully  vested  in  them  till 
the  age  of  twenty-one,  before  which  they  cannot  dispose  of 
it  by  testament  P  ;  and,  if  they  die  under  that  age,  whether 
sole  or  married,  their  share  shall  survive  to  the  other  chil- 
dren ;  but  after  the  age  of  twenty-one,  it  is  free  from  any 
orphanage  custom,,  and  in  case  of  intestacy,  shall  fall  under 

•  2  Vcm.  665.     3  P.  Wro«.  16.  «  2  P.  Wras.  527. 

"•  1  Vcrn.  15.     2  Cbuic.  Rep.  252.  p  2  Vera.  558. 

"  2  Frectn.  279.      1  Equ.  Cii».  Abr. 
155.     2  P.  Wins.  526. 
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Vetus  Carta  Feoffamenti. 

JJBJi2iJI^V  presentes  et  futuri,  quod  ego  Willielmus,  filiiu  thtrnttm 
Willielmi  de  Segenho,   dedi,   concessit    et   hac  present! 
carta  mea   confirmavi,  Johanni   quondam    filio  Johannis 
de  Saleford,  pro  quadam  sunima  pecunie  quaoi  michi   dedit  pre 
manibus>  unam  acram  terre  mee  arabilis,  jacentem  in  campo  de 
Saleford,  juxta  terram  quondam  Kichardi  de  la  Mere:  it^bmliani  fftOendmmt 
et  ^enenHam  totam  predictam  acram  terre,  cum  omnibus  ejus  per-  ^^  Taunr 
tinentii^,  prefato  Johanni,  et  heredibus  suis,  et  suis  assignatis,  de 
capitalibus  dominis  feodi :  RtDHenHo  et  faciendo  annuatim  eisdem  Beddm' 
dominis  capitalibus   servitia  inde  debita   et   consueta;  €t  ego  ^^|^|. 
predictus  Willielmus,  et  heredes  mei,  et  mei  assignati,  totam  pre- 
dictam  acram   terre,   cum   omnibus   suis   pertinentiis,  predicto 
Johanni  de  Saleford,  et  heredibus  suis,  et  suis  assignatis,  contra 
omnes  gentes  warrantizabimus  in  perpctuum.      Jm  cu|ti0  rei  testi-  Cofndn- 
monium  huic  present!  carte  sigillum  meum  apposui ;  HfUg  testibus,  "^ 
Nigello  de  Saleford,  Johanne  de  Seybroke,  Radulpho  clerico  de 
Saleford,  Johanne  molendario  de  eadem  villa,  &  aliis.    Oata  apud 
Saleford  die  Veneris  proximo  ante  festum  sancte  Margarete  vir- 
ginis,  anno  regni  regis  Edwardi  filii  regis  Edwardi  sexto. 

(L.  S.) 

jfKctnotanHum,  quod  die  et  anno  infrascriptis  plena  tArtaj  of 

et  pacifica  seisina  acre  infraspecificate,  cum  perti- 
nentiis, data  et  deliberata  fuit  per  infranominatum 
Willi elmum  de  Segenho  infranominato  Johanni 
de  Saleford,  in  propriis  personis  suis,  secundum 
tenorem  et  effectum  carte  infrascripte,  in  presentia 
Nigelli  de  Saleford,  Johannis  de  Seybroke,  et 
aliorum^ 
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and  parcel  thereof,  with  their  and  every  of  their  rights,  members,      N^  II. 
and  appurtenances  unto  the  said  David  Edwards  and  FVancis  ^  ■■  ¥  " 
Golding,  their  executors,  administrators,  and  assigns,  from  the 
day  next  before  the  day  of  the  date  of  these  presents,  for  and 
during,  and  until  the  full  end  and  term  of,  one  whole  year  from 
thence  next  ensuing  and  fully  to  be  completed  and  ended :  jHcfUing  Bedden" 
and  paying  therefore  unto  the  said  Abraham  Barker  and  Cecilia      "** 
his  wife  and  their  heirs  and  assigns,  the  yearly  rent  of  one  pepper- 
corn at  the  expiration  of  the  said  time,  if  the  same  shall  be  law- 
fully demanded :    ^o  t^t  intent  and  purpose  that^  by  virtue   of  Intent, 
these  presents,  and  of  the  statute  for  transferring  usee  into  pos- 
session, the  said  David  Edwards  and  Francis  Golding  may  be  in 
the  actual  possession  of  the  premises,  and  be  thereby  enabled  to 
take  and  accept  a  grant  and  release  of  the  freehold,  reversion, 
and  inhentance  of  the  «ame  premises,  and  of  every  part  and 
parcel  thereof,  to  them,  their  heirs  and  assigns ;  to  the  uses,  and 
upon  the  trusts,  thereof  to  be  declared'  by  another  indenture, 
intended  to  bear  date  the  next  day  afler  the  day  of  the  date 
hereof.     Jin  ImtMfifi  whereof  the  parties  to  these  presents  their  Cjnclu- 
tiands  and  seals  have  subscribed  and  «et,  the  day  and  year  first 
above  written. 


Sealed  and  delivered,  being 

first  duly  stamped,  in  the  Abraham  Barker.  (L.  S.) 

presence  of  Cecilia  Barker.      (L.  S.) 

George  Carter.  David  Edwards.     (L.  S.) 

William  Browne.  Francis  Golding.    (L.  S.) 


§  2.  Deed  of  Release. 

^0  Kntientute  of  five  parts,  made  the  fourth  day  of  September 
in  the  twenty-first  year  of  the  reign  of  our  sovereign  lord  George 
the  second  by  the  grace  of  God  King  of  Great  Britain,  France, 
and  Ireland,  defender  of  the  faith,  and  so  forth,  and  in  the  year 
of  wSt  Lord  one  thousand  seven  hundred  and  forty-seven,  be- 
tween Abraham  Barker  of  Dale  Hall  in  the  county  of  Norfolk, 
esquire,  and  Cecilia  his  wife  of  the  first  part ;  David  Edwards  of 
Lincoln's  Inn  in  the  county  of  Middlesex,  esquire,  executor  of 
the  la»t  will  and  testament  of  Lewis  Edwards  of  Cowbridge  in 
the  county  of  Glamorgan,  gentleman,  his  late  father,  deceased, 
and  Francis  Golding  of  the  city  of  Norwich,  clerk,  of  the,sec«nd 
part ;   Charles  Browne  of  Enstone,  in  the  county  of  Oxford, 
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acres,  be  the  same  more  or  less,  together  with  all  and  singular     ^o  fj^ 
houses,  dovehouses,  barns,  buildings,  stables,  yards,  gardens,  <Mi^»<^^i/ 
orchards,  lands,  tenements,  meadows,  pastures,  feedings,  com- 
mons, woods,  underwoods,  ways,  waters,  water-courses,  fishings, 
privileges,  profits,  easements,  commodities,  advantages,  emolu- 
ments, hereditaments,  and  appurtenances  whatsoever  to  the  said 
capital  messuage  and  farm  belonging  or  appertaining,  or  with  the 
same  used,  or  enjoyed,  or  accepted,  reputed,  taken,  or  known,  as 
part,  parcel,  or  member  thereof,  or  as  belonging  to  the  same  or 
any  part  thereof;  (all  which  said  premises  are  now  in  the  actual  Mentioii  of 
possession  of  the  said  David  Edwards  and  Francis  Golding,  by  bwg«in«nd 
virtue  of  a  bargain  and  sale  to  them  thereof  made  by  the  said 
Abraham  Barker  and  Cecilia  his  wife  for  one  whole  year,  in  con- 
sideration of  five  shillings  to  them  paid  by  the  said  David  Ed- 
wards and  Francis  Golding,  in  and  by  one  indenture  bearing  date 
the  day  next  before  the  day  of  the  date  hereof,  and  by  force  of 
the  statute  for  transferring  uses  into  possession;)   and  the  re- 
version and  reversions,  remainder  and  remainders,  yearly  and 
other  rents,  issues  and  profits  thereof,  and  every  part  and  parcel 
thereof,  and  also  all  the  estate,  right,  title  interest,  trust,  property, 
claim,  and  demand  whatsoever,  both  at  law  and  in  equity,  of  them 
the  said  Abraham  Barker  and  Cecilia  his  wife,  in,  to,  or  out  of 
the  said  capital  messuage,  lands,  tenements,  hereditaments,  and 
premises:  So  iwte  anH  to  (^oDlthe  said  capital  messuage,  lands,  Haiemhun, 
tenements,  hereditaments,  and  all  and  singular  other  the  pre- 
mises herein-before  mentioned  to  be  hereby  granted  and  re- 
leased, with  their  and  every  of  their  appurtenances,  unto  the 
said  David  Edwards  and  Francis  Golding,  their  heirs  and  assigns 
to  such  uses,  upon  such  trusts,  and  to  and  for  such  intents  and 
purposes  as  are  hereinafter  mentioned,  expressed,  and  declared, 
of  and  concerning  the  same :  that  is  to  say,  to  the  use  and  behoof  To  the  me 
of  the  said  Abraham  Barker  and  Cecilia  his  wife,  according  to  ^^ 
their  several  and  respective  estates  and  interests  therein,  at  the  £»»{■«•  • 
time  of,  or  immediately  before,  tlve  execution  of  these  presents, 
until  the  solemnization  of  the  said  intended  marriage:  and  from  llwnoftiM 
and  after  the  solemnization  thereof,   to  the  use  and  behoof  of  J;>^buidfor 
the   said  John  Barker,  for  and  during  the  term  of  ^his  natural       ' 
life ;  without  impeachment  of  or  for  any  manner  of  waste :  and 


from  and  after  the  determination  of  that  estate,  then  to  the  use  of  ^  *""*'^*' 


lo^ 

the  said  David  Edwards  and  Francis  Golding,  and  their  heirs,  contii^gaii 

during  the  life  of  the  said  John  Barker,  upon  trust  to  support 

and  preserve  the  contingent  uses  and  estates  hereinafter  limited 

fronr  being  defeated  and  destroyed,  and  for  that  purpose  to  make 

entries,  or  brnig  actions,  as  the  case  shall  require ;  but  neverthe- 
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daughter  and  daughters  lawfully  issuing :  and  for  default  of  such      N^  II. 
issue,  then  to  the  use  and  behoof  of  the  heirs  of  the  body  of  ^    ~ ^-^ 
him  the  said  John  Barker  lawfully  issuing :  and  for  default  of  ^  Uichus- 
such  heirs,  then  to  the  use  and  behoof  of  the  said  Cecilia  the  band  in 
wife  of  the  said  Abraham  Barker,  and  of  her  heirs  and  assigns  **^,»  .^7 
for  ever.    »nTi  as  to,  for,  and  concerning  the  term  01  nve  nun-  ^^  i^,. 
dred  years  herein-before  limited  to  the  said  Charles  Browne  and  band**  mo- 
Richard  More,  their  executors,  administrators,  and  assigns,  as  xi,e  trust  of 
aforesaid,  it  is  hereby  declared  and  agreed,  by  and  between  all  the  term 
the  said  parties  to  these  presents,  that  the  same  is  so  limited  to  declared ; 
them  upon  the  trusts,  and  to  and  for  the  intents  and  purposes, 
and  under  and  subject  to  the  provisoes  and  agreements  herein- 
after mentioned,   expressed   and   declared,   of  and   concerning 
the  same  :  that  is  to  say,  in  case  there  shall  be  an  eldest  or  only    ^ 
son,  and  one  or  more  other  child  or  children  of  the  said  John  Bar- 
ker on  the  body  of  the  said  Katherine  his  intended  wife  to  be 
begotten,  then  upon  trust  that  they  the  said  Charles  Browne  and  tonuwpor- 
Richard  More,  their  executors,  administrators,  and  assigns,  by  ^o^'oi^ 
sale  or  mortgage  of  the  said  term  of  five  hundred  years,  or  by*  children, 
such  other  ways  and  means  as  they  or  the  survivor  of  them,  or 
the  executors  or  administrators  of  such  survivor,  shall  think  fit, 
shall  and  do  raise  and  levy,  or  borrow  and  take  up  at  interest, 
the  sum  of  four  thousand  pounds  of  lawful  money  of  Great 
Britain,  for  the  portion  or  portions  of  such  other  child  or  children 
(besides  the  eldest  or  only  son)  as  aforesaid,  to  be  equally  divided 
between  them   (if  more  than  one)   sh^re  and  share  fdike ;  the 
portion   or   portions  of  such  of  them  as  shall  be   a  son  or  sons  Payable  at 
to  be  paid  at  his  or  their  respective  age  or  ages  of  twenty-one  ^•■■•^ 
years ;  and  the   portion  or  portions  of  such  of  them  as  shall  be 
a  daughter  or  daughters  to  be  paid  at  her  or  their  respective  age 
or  ages  of  twenty -one  years,  or  day  or  days  of  marriage,  which 
shall  first  happen.     And  upon  this  further  trust,  that  in  the  mean-  with  main, 
time  and  until  the  same  portions  shall  become  payable  as  afore-  ^r*""!5r 
said,  the  said  Charles  Browne  and  Richard  More,  their  executors,  4per  cmi. 
administrators,    and  assigns,  shall  and  do,    by  and   out  of  the 
rents,  issues,  and  profits  of  the  premises  aforesaid,  raise  and  levy 
such  competent  yearly   sum   and  sums  of  money  for  the  main- 
tenance and   education  of  such   child   or  children,  as  shall  not 
exceed  in  the  whole  the  interest  of  their  respective  portions,  after 
the  rate  of  four  pounds  in  the  hundred  yearly.     JPcotrflUH  always,  and  benefit 
that  in  case  any  of  the  same  children  shall  happen  to  die  before  ^jj."*"^^^' 
his,  her,   or  their  portions  shall   become  payable  as  aforesaid, 
then  the  portion  or  portions  of  such  of  them  so  dying  shall  go 
and  be  paid  unto  and  be  equally  divided  among  tlie  survivor  or 
survivors  of  them,  when  and  at  such  time  as  the  original  per- 
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His  or  her  heirs  and  assigns  for  ever ;  and  to  and  for  no  other     N^  II« 
use,  intent,  or  purpose  whatsoever ;  any  thing  herein  contained  ^  ■■*  •' 
to  the  contrary  thereof  in  any  wise  notwithstanding.     9nTi,  for  Corennit 
the  considerations  aforesaid,  and  for  barring  all  estates-tail,  and  ?  ^^  • 
all  remainders  or  reversions  thereupon  expectant  or  depending, 
if  any  be   now  subsisting  and  unbarred  or  otherwise   undeter- 
niined,  of  and   in  the  said   capital  messuage,  lands,  tenements, 
hereditaments,  and   premises,  hereby   granted  and  released,   or 
mentioned  to  be  hereby  granted  and  released,   or  any  of  them, 
or   any   part   thereof,  the  said  Abraham  Barker  for  himself  and 
the  said   Cecilia   his  wife,  his  and  her  heirs,   executors,  and  ad- 
ministrators, and   the   said  John  Barker  for  himself,  his  heirs, 
executors,  and  administrators,  do,  and   each  of  them  doth,  re- 
spectively  covenant,  promise,  and   grant  to  and  with   the  said 
David  Edwards  and  Francis  Golding,  their  heirs,   executors,  and 
administrators,  by  these  presents,  that   they   the  said  Abraham 
Barker  and   Cecilia  his  wife,  and  John  Barker,  shall  and  will, 
at  the  costs  and  charges  of  the  said  Abraham   Barker,  before 
the  end  of  Michaelmas   term  next  ensuing  the  date  hereof,  ac- 
knowledge and  levy,  before  his  majesty's  justices  of  the  court  of 
common  pleas  at  Westminster,  one  or  more  fine  or  fines,  sur  cog' 
nizance  de  droits  come  ceo,  8^c»  with   proclamations  according  to 
the  form  of  the  statutes  in  that  case  made  and  provided,  and  the 
usual  course  of  fines  in  such  cases  accustomed,  unto  the  said  Da- 
vid Edwards,  and  his  heirs,  of  the  said  capital  messuage,  lands, 
tenements,  hereditaments,  and  premises,  by  such  apt  and  con- 
venient names,  quantities,  qualities,  number  of  acres,  and  other 
descriptions  to  ascertain  the  same,   as  shall  be  thought  meet ; 
which  said  fine  or  fines,  so  as  aforesaid,  or  in  any  other  manner 
levied  and  acknowledged,  or  to  be  levied  and  acknowledged,  shall 
be  and  enure,  and  shall  be  adjudged,   deemed,  construed,  and 
taken,   and   so  are  and  were  meant  and  intended,  to  be  and 
enure,  and  are  hereby  declared  by  all  the  said  parties  to  these  . 
presents  to  be  and  enure,  to  the  use  and  behoof  of  the  said  Da- 
vid Edwards,  and  his  heirs  and  assigns ;  to  the  intent  and  pur- 
pose that  the  said  David  Edwards  may  by  virtue  of  the  said 
fine  or  fines  so  covenanted  and  agreed  to  be  levied  as  aforesaid, 
be  and  become  perfect  tenant  of  the  freehold  of  the  said  capital  in  order  to 
messuage,   lands,   tenements,   hereditaments,   and  all  other  the  "*'^\?I^ 
premises,  to  the  end  that  one  or  more  good  and  perfect  common  praecipe^ 
recovery  or  recoveries  may  be  thereof  had  and  suffered,  in  such  **>•*  a  re- 
manner  as,  is  hereinafter  for  that  purpose  mentioned.     And  it  is  SI'^^i^JS 
hereby  declared  and  agreed  by  and  between  all  the  said  parties 
to  these  presents,  that  it  shall  and  may  be  lawful  to  and  for  the 
said  Francis  Golding,  at  the  costs  and  charges  of  the  said  Abra- 
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or  to  be  named,  and  his  or  tlieir  heirs,  shall  stand  and  be  seised      K^  II. 
of  the  said  capital  messuage,  land8,  tenements,  hereditaments^   ^  ■  ■  v  ■■ ' 
and  premises,  and  of  every  part  and  parcel  thereof,  to  the  uses,  to  trie  pre- 
upon  the  trusts,  and  to  and  for  the  intents  and  purposes,  and  ^*^*^*^e  uses 
under  and  subject  to  the  provisoes,  limitations,  and  agreements- 
hereinbefore  mentioned,  expressed,  and  declared,  of  and  con- 
cerning the  same.     9nTi  the  said  Abraham  Barker,  party  here-  qi)^,  co- 
unto,  doth  hereby  for  himself,  his  heirs,  executors,  and  admi<r  venanu ; 
nistrators,  further  covenant,  promise,  grant,  and  agree,  to  and.  « 
with  the  said  David  Edwards  and  Francis  Golding,  their  heirs,, 
executors,  and  administrators,  in  manner  and  form  following; 
thai  is  to  say,  that  the  said  capital  messuage,  lands,  tenements,  for  quiet 
hereditaments,  and  premises,  shall  and  may  at  all  times  hereafler  enj<»ynnent, 
remain,  continue,   and  be,  to  and  for  the   uses   and  purposes^ 
upon  the  trusts,  and  under  and  subject  to  the  provisoes,  limit- 
ations, and  agreements,  herein-before  mentioned,  expressed,  and 
declared  of  and  concerning  the  same ;  and  shall  and  may  be 
peaceably   and   quietly   had,    held,    and    enjoyed    accordingly, 
wni/yT^s.jy  lawful  let  or  interruption  of  or  by  the  said  Abraham 
Barker  or  Cecilia  his  wife,  parties  hereunto,  his  or  her  heirs  or 
assigns,  or  of  or  by  any  other  person  or  persons  lawfully  claim- 
.  ing  or  lo  claim  from,  by,  or  under,  or  in  trust  for  him,  her, 
them,  or  any  of  them ;  or  from,  by,  or  under,  his  or  her  ances- 
tors, or  any  of  them ;  and  shall  so  remain,   continue,  and  be,  free  rr«Mii 
free  and  clear,  and  freely  and  clearly  acquitted,  exonerated,  and  I"**'"" 
discharged,  or  otherwise,  by  the  said  Abraham  Barker  or  Cecilia 
his  wife,  parties  hereunto,  his  or  her  heirs,  executors,  or  admi- 
nistrators, well  and   sufficiently  saved,  defended,  kept  harmless, 
and  indemnified  of,  from,  and  against  all  former  and  other  gifts, 
grants,  bargains,  sales,  leases,  mortgages,  estates,  titles,  troubles, 
charges,  and  incumbrances  whatsoever,  had,  made,  done,  com- 
mitted, occasioned,  or  suffered,  or  to  be  had,  made,  done,  com- 
mitted, occasioned,  or  suffered,  by  the  said  Abraham  Barker  or 
Cecilia  his  wife,  or  by  his  or  her  ancestors,  or  any  of  them,  or 
by  his,  her,  their,  or  any  of  their  act,  means,  assent,  consent  or 
procurement;  9nTl  moreoter  that  he  the  said  Abraliam  Barker  and  and  for  fur- 
Cecilia  his  wife,  parties  hereunto,  and  his  or  her  heirs,  and  all  ^^  M«ir- 
other  persons  having  or  lawfully  claiming,  or  which  shall  or  may  *'*^' 
have  or  lawfully  claim,  any  estate,  right,  title,  trust  or  interest,  at 
law  or  in  equity,  of,  in,  to,  or  out  of  the  said  capital  messuage, 
lands,  tenements,  hereditaments,  and  premises,  or  any  of  thero^  or 
any  part  thereof,  by  or  under  or  in  trust  for  him,  hep>  them,  or  any 
of  them,  or  by  or  under  his  or  her  ancestors,,  or  any  of  them, 
shall  and  will  from  time  to  time,  and  at  all  times  hereafler,  upon 
every  reasonable  request,  and  at  the  costs  and  charges  of  the  said 
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X°  III. 

An  Obligation^  or  Bond,  with  Condition  for  the 

Payment  of  Money, 

'VatS^%Wi  all  men  by  these  presents,  that  I  David  Edwards 
^^  of  Lincoln's  Inn  in  tlie  county  oi  Middlesex,  esquire,  am 
held  and  firmly  bound  to  Abraham  Barker  of  Dale  Hall  in  the 
county  of  Norfolk,  esquire,  in  tea  thousand  pounds  of  lawful 
money  of  Great  Britain  to  be  paid  to  the  said  Abraham  Barker, 
or  his  j:ertQjin  attorney ^  executors,  administrators,  or  a^^iga^;, 
for  which  payment  well  and  truly  to  be  made,  I  bind  myself, 
my  heirs,  executors,  and  administrators,  firmly  by  these  presents, 
sealed  with  my  seal.  Dated  the  fourth  day  of  September  in 
the  twenty-first  year  of  the  reign  of  our  sovereign  lord  George 
the  second,  by  the  grace  of  God  king  of  Great  Britain,  France 
and  Ireland,  defender  of  the  faith,  and  so  forth,  and  in  the  year 
of  our  lord  one  thousand  seven  hundred  and  forty  seven. 

^e  conHition  of  this  obligation  is  such,  that  if  the  above-bounden 
David  Edwards,  his  heirs,  executors,  or  administrators,  do  and 
shall  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  above- 
named  Abraham  Barker,  his  executors,  administrators,  or  assigns, 
the  full  sum  of  five  thousand  pounds  of  lawful  British  money, 
with  lawful  interest  for  the  same,  on  the  fourth  day  of  March 
next  ensuing  the  date  of  the  above-written  obligation,  then  this 
obligation  shall  be  void  and  of  none  efiect,  or  else  shall  be  and 
remain  in  full  force  and  virtue. 

Sealed,  and  delivered,  being  David  Edward*.     (L.  S.) 

first  duly  stamped,  in  the 
presence  of 
George  Carter. 
William  Browne. 
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with  the  appurtenances,  to  be.  the  right  of  .him  ^the  laid  N^  T 
David,  as  those  which  the  said  David  hath  of  th^  gift  cf  the 
aforesaid  Abraham,  Cecilia,  and  John ;  and  those  they  have  re- 
mised and  quitted  claim,  from  them  and  their  heirs,  to  the  afore- 
said David  and  his  heirs  for  ever.  And  further  the  same  Abra- 
ham, Cecilia,  and  John,  have  granted  for  themselves  and  their 
heirs,  that  they  will  warrant  to  the  aforesaid  David  and  his  heirs, 
the  aforesaid  tenements,  with  the  appurtenances,  against  all  men 
for  ever.  And  for  this  recognition,  remise,  quit-claim,  warranty, 
fine,  and  agreement,  the  said  David  hath  given  to  the  said  Abra- 
ham, Cecilia,  and  John,  two  hundred  pounds  sterling. 


§  4'.  Th^  Notey  or  Abstract. 

Norfolk,  1  ISettoeen  David  Edwards,  esquire,  complainant,  and 
to  wit.  J  Abraham  Barker,  esquire,  and  Cecilia  his  wife,  and 
John  Barker,  esquire,  deforciants,  of  two  messuages,  two  gar- 
dens, three  hundred  acres  of  land,  one  hundred  acres  of  meadow, 
two  hundred  acres  of  pasture,  and  fifty  acres  of  wood,  with  the 
appurtenances,  in  Dale,  whereupon  a  plea  of  covenant  was 
sun^moned  between  them :  to  wit,  that  the  said  Abraham,  Cecilia, 
and  John  have  acknowledged  the  aforesaid  tenements,  with 
the  appurtenances,  to  be  the  right  of  him  the  said  David,  as 
those  which  the  said  David  hath  of  the  gift  of  the  aforesaid 
Abraham,  Cecilia,  and  John ;  and  those  they  have  remised  and 
quitted  claim,  from  them  and  their  heirs,  to  the  aforesaid  David 
and  his  heirs  for  ever.  And  further  the  same  Abraham,  Cecilia, 
and  John,  have  granted  for  themselves  and  their  heirs,  that  ^hey 
will  warrant  to  the  aforesaid  David  and  his  heirs  the  aforesaid 
tenements,  with  the  appurtenances,  against  all  men  for  ever. 
And  for  this  recognition,  remise,  quit-claim,  warranty,  fine,  and 
agreement,  the  said  David  hath  given  to  the  said  Abraham,  Ce- 
cilia, and  John,  two  hundred  pounds  sterling. 


§  5.     The  Foot,  Chirograph,  or  Indentures  of  the  Fine. 

Norfolk,  1  Zl^B  iB  t^t  final  afltennent,  made  in  the  court  of  the 
to  wit.  J  lord  the  king  at  Westminster,  from  the^  day  of 
Saint  Michael  in  one  month,  in  the  twenty-first  year  of  the.reign 
of  the  Lord  George  the  second,  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and  so 
forth,  before  John  Willes,  Thomas  Abney,  Thomas  Burnet,  and 
Thomas  Birch,  justices,  and  other  faithful  subjects  of  the  lord. 
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N^  V. 

A  common  Recovery  of  Lands  with  double^  Voucher. 

§  1.  Writ  of  Entry  sur  Disseisin  in  the  Post;  or  Praecipe. 

/|g(S2)E6^  the  second,  by  the  grace  of  God  of  Great  Britaini 
France,  and  Ireland  king,  defender  of  the  faith,  and  so  forth, 
to  the  sheriff  of  Norfolk,  greeting,  ^otmnanli  David  Edwards* 
esquire,  that  justly  and  without  delay  he  render  to  Francis 
Golding,  clerk,  two  messuages,  two  gardens,  three  hundred  acres 
of  land,  one  hundred  acres  of  meadow,  two  hundred  acres  of 
pasture,  and  fifty  acres  of  wood,  with  the  appurtenances  in  Dale, 
which  he  claims  to  be  his  right  and  inheritance,  and  into  which 
the  said  David  hath  not  entry,  unless  afler  the  disseisin,  which 
Hugh  Hunt  thereof  unjustly,  and  without  judgment,  hath  made 
to  the  aforesaid  Francis,  within  thirty  years  now  last  past,  as  he 
saith,  and  whereupon  he  complains  that  the  aforesaid  David 
deforceth  him.  And  unless  he  shall  so  do,  and  if  the  said  Francis 
shall  give  you  security  of  prosecuting  his  claim,  then  summon 
by  good  summoners  the  said  David,  that  he  appear  before  our 
justices  at  Westminster  on  the  octave  of  Saint  Martin,  to  shew 
wherefore  he  hath  not  done  it ;  and  have  you  there  the  sum- 
moners, and  this  writ.  Mitite00  ourself  at  Westminster  the 
twenty-ninth  day  of  October,  in  the  twenty-first  year  of  our  reign. 


Pledges  of  1  John  Doe.        Summoners  of  the     1  John  Den. 
prosecution  J  Richard  Roe.  within  named  David.  J  Richard  Fen. 


§  2.  Exmnplification  of  the  Recovery  Roll. 

MB&Si^MB^  the  second,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  so  forth,  to 
all  to  whom  these  our  present  letters  shall  come,  greeting.  Otnotli 
ITfy  that  among  the  pleas  of  land  enrolled  at  Westminster,  before 
Sir  John  WiUes,  knight,  and  his  fellows,  our  justices  of  the 
bench,  of  the  term  of  Saint  Michael   in  the  twenty-first  year 

•  Note,  that  if  the  rtcovcry  be  had  with  single  Toucher,  the  parts  marked 
•<  thus*'  in  (  S.  are  omitted. 
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into   which,   Sfc.    And  thereupon  he  bringeth  luit,  SfC.     9ini      N^V. 
the  aforesaid  Jacob>  tenant  by  his  own  warranty,  defends  his 
right,  when,  Sfc.    And  saith  that  the  aforesaid  Hugh  did  not  ^^ 
disseise  the  aforesaid  Francis  of  the  tenements  aforesaid,  as  the  conuMn 
aforesaid  Francis  by  his  writ  and  count  aforesaid  above  doth  sup-  ^^^''''!^ 
pose :  and  of  this  he  puts  himself  upon  the  country.    9n1i  the  ^iueitm, 
aforesaid  Francis  thereupon  craveth  leave  to  imparl ;  and  he  hath  Impuw 
it.    And  afterwards  the  aforesaid  Francis  cometh  again  here  into  ^^^^  ^ 
'  couft  in  this  same  term  in  his  proper  person,  and  the  aforesaid  theoommoa 
Jacob,  though  solemnly  called,  cometh  not  again,  but  hath  de-  v<>u<^«^ 
parted  in  contempt  of  the  court,  and  maketh  default,    ^erefotf  Judgment 
it  i0  con0i1iercli,  that  the  aforesaid  Firancis  do  recover  his  seisin  ^^'^  ^ 
against  the  aforesaid  David  of  the  tenements  aforesaid,  with  the 
appurtenances :  and  that  the  said  David  have  of  the  land  of  the  Reoomy 
aforesaid  "  John,   to  the  value  [of  the  tenements  aforesaid;]  "^'•hie. 
**  and  further,  that  the  said  John  have  of  t^e  land  of  the  said" 
Jacob  to  the  value  [of  the  teneqients  aforesaid.]     And  the  said  Amerce- 
Jacob  in  mercy.    SblH  hereupon  the  said  FV^cis  prays^a  writ  ™^^ 
of  the  lord  the  kin^  to  be  directed  to  the  slferifP  of  flie  county 
aforesaid,  to  cause  him  to  have  full  seisin  of  the  tenements 
aforesaid  with  the  appurtenances;  and  it  is  granted  unto  him.  Award  of 
returnable  here  without  delay.    Afterwards,  that  is  to  say,  the  tbewrftoT 
twenty-eighth  day  of  November  in  this  same  term,  here  cometh  J^^ 
tlie  said  Francis  in  his  proper  person ;  and  the  sheriff  namely 
Sir  Charles  Thomson,  knight,  now  sendeth,  that  he  by  virtue  of 
the  writ  aforesaid,  to  him  directed,  on  the  twenty-fourth  day  of 
the  same  month,  did  cause  the  said  Francis  to  have  full  seisin  of 
the  tenements  aforesaid  with  the  appurtenances,  as  he  was  com- 
manded.     911  anH  0inouto  which  premises,  at  the  request  of  ExempliiL 
the  said  Francis,  by  the  tenor  of  these  presents  we  have  held  good  cation  con- 
to  be  exemplified.    In  testimony  whereof  we  have  caused  our  ^""^* 
seal,  appointed  for  sealing  writs  in  the  bench  aforesaid,  to  be 
affixed  to  these  presents.    tBSSiinwM  Sir  John  WiUes,  knight,  at  Teste. 
Westminster,  the  twenty-eighth  day  of  November,  in  the  twenty- 
first  year  of  our  reign. 

Cooke. 


THE   END   OF  THE  SECOND   VOLUME. 
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